This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


V 


'     .      •!•'  *     -V/.'t'    •> 


uin 


THE 


REVISED    RE^FORTS 

BEING  '^   *V 

A  KEPUBLICATION  OF   S UGH:  CASES    .. 


ENGLISH  COURTS  OF  COMMON  LAW  AND 

FROM    THE    YEAE    1785, 
AS   ARE   STILL    OF  PRACTICAL    UTILITY. 

EDITED    BY 

SIE    FKEDERICK    POLLOCK,     Bart.,    LL.D., 

00BPU8  PE0FE8S0R  OF  JURI8PKUDBNGB  IN  THE  UNIVERSITY  OF  OXFORD. 

ASSISTED    BY 

R.  CAMPBELL,        and        0.  A.  SAUNDERS, 

or  UlfOOLM'B  INN,  E8Q.  OF  THI  INNKR  TBMPLB,  ESQ. 

AflSIBTANT  READER  IK   RQUITY   IN  THE  INNS  OF  OOaBT. 

BARRISTBR8-AT-LAW. 

VOL.    XXIII. 

/  

1821-1822. 

JACOB— TURNER  &  RUSSELL  (to  p.  107)— 6  MADDOCK  (from 
p.  218)— 4  BARNEWALL  A  ALDERSON  (from  p.  184)— 2  (from 
p.  818)  A  3  (to  p.  227)  BRODERIP  &  BINGHAM  —  8  &  6 
MOORE— 0   PRICE— 2  CHITTY  -  3  STARKIE. 

LONDON : 

SWEET  AND  MAXWELL,  Limited,  3,  CHANCERY  LANE. 

BOSTON  : 
LITTLE,    BROWN    &     CO. 

1896. 


LOWDOK 
BRA>DBl'UY,   AONKW,   A  00.   7.D.,  PRrKTSRS,   WM1TKKRIAH8. 


/ 
/ 


PEEFACE    TO   VOLUME  XXIII.      - 

In  the  Chancery  part  of  this  volume  we  have  two 
leading  cases  on  the  custody  of  children,  Lyons  v.  BlenJcinj 
p.  38,  and  Shelley  v.  WestbrooJce^  p.  47.  The  latter  case 
has  often  heen  misapprehended  in  popular  writings.  Lord 
Eldon  did  not  deprive  Shelley  of  the  custody  of  his  chil- 
dren merely  hecause  he  held  unorthodox  opinions,  but 
because  the  manner  in  which  he  put  his  opinions  in 
practice  made  it  clear  to  the  mind  of  the  Court  that  it 
would  be  prejudicial  to  the  children's  interests  if  they 
were  brought  up  by  him.  To  that  extent,  and  to  that 
extent  only,  the  decision  is  of  authority  and  has  been 
followed. 

At  the  same  time  the  Courts  were  certainly  disposed 
two  generations  ago  to  take  a  much  stricter  view  of  the 
limits  of  lawful  public  discussion  than  they  do  now.  In 
Lawrence  v.  Smithy  p.  123,  we  find  it  laid  down  (at  p.  125) 
"  that  the  immortality  of  the  soul  is  one  of  the  doctrines 
of  the  Scriptures  " — ^which  seems,  in  that  unqualified  and 
miiversal  form,  a  disputable  piece  of  theology — and  that 
"  the  law  does  not  give  protection  to  those  who  contradict 
the  Scriptures  "  ;  the  result  being  that  an  injunction  was 
refused  to  restrain  the  pirating  of  a  book  alleged  to  be 
unorthodox  until  the  question  whether  it  was  entitled  to 
copyright  had  been  tried  at  law.     This  and  a  few  similar 
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cases  have  never  been  overruled,  but  they  are  certainly  not 
the  law  of  any  modem  court  of  equity.  Then  in  jK.  v. 
Davuon  (pp.  295,  298)  we  find  the  Court  of  King's  Bench 
professing  that  it  does  not  wish  to  discourage  defendants 
from  '*a  bold  as  well  as  a  legitimate  course  of  defence," 
but  holding  that  a  defendant  on  his  trial  for  blasphemous 
libel  was  guilty  of  contempt  of  Court  when  he  attempted 
to  justify  his  opinions.  In  future  volimies  of  the  Ee vised 
Eeports  we  shall  have  opportunities  of  watching  the 
gradual  rationalizing  of  the  law  on  this  head. 

It  may  be  inferred,  however,  from  a  purposely  vague 
passage  in  Lord  Eldon's  judgment  in  Lyons  v.  BlenktUy 
that  he  was  prepared  (with  greater  liberality  thaa  Cobbett's) 
to  hold  that  an  Unitarian  was  not  necessarily  a  bad  citizen. 

Another  case  which  shews  the  controversial  tension  of 
the  time  is  jR.  v.  Burdett^  p.  284,  a  prosecution  for  libel  on 
the  Government  in  comments  on  the  "Peterloo"  affair. 
In  modem  times  comments  quite  as  severe,  and  probably 
less  founded  in  fact,  have  often  been  publicly  made  with 
impunity.     Yet  the  Court,  in  this  very  case,  declared  the 
essential  principles  of  public  law  and  criminal  justice  in 
terms  to  which  no  exception  can  be  taken.     The  argument 
is  not  that  the  Government  may  not  be  attacked  because  it 
is  the  Government ;  not  that  it  is  wrong  in  itself  to  bring 
the  gravest  charges  against  the  King's  servants,  so  that 
they  may  be  brought  to  proof  in  the  common  course  of 
justice;    but  that  the  defendant's  statement  amounts  to 
nothing   less   than  a   charge   of  murder,  and  the  Court 
cannot,  in  fairness  to  the  persons  so  charged,  try  the  truth 
of  the  matter  on  affidavits. 

In  a  less  contentious  region  we  have  Cook  v.  Collingridge 
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(p.  156),  a  case  in  which  the  decree  (p.  767)  is  almost  more 
important  than  the  judgment :  it  is  still  referred  to  as  a 
leading  authority  on  the  nature  and  incidents  of  good-will. 

Rundell  v.  Murray^  p.  75,  deals  with  the  curious  and 
generally  unpractical  topic  of  a  gratuitous  license  to 
publish.  Beaumont  v.  Dukes^  p.  110,  on  the  effect  of 
collateral  "representations  "  made  at  the  time  of  a  contract 
for  sale  and  not  fulfilled,  belongs  to  a  class  of  cases  which 
gaTe  trouble  for  some  time.  Little  or  nothing  has  been 
heard  of  them  since  the  Judicature  Acts.  Perhaps  equity 
lawyers  have  found  that  the  common  law  was  wider  than 
they  supposed.  At  any  rate  it  seems  now  to  be  wide 
enough. 

Bretherton  v.  Wood^  p.  566,  is  one  of  a  line  of  cases  on 
the  popsibUity  of  an  independent  cause  of  action  in  tort 
arising  out  of  negligence  in  performing  a  contract.  These 
authorities,  after  being  slighted  for  a  time,  are  now  upheld 
by  the  latest  considered  decisions  of  the  Court  of  Appeal : 
see  Taylor  v.  Manchester^  Sheffield  Sf  Lines.  Ry.  Co.  '95, 
1  Q.  B.  134,  oivhich  the  Court  refused  to  narrow  in 
Kelly  V.  Metropolitan  Ry.  Co.^  ib.  944.  Perhaps  it  is  not 
too  fanciful  to  see  more  than  coincidence  in  time  between 
these  changes  and  the  reign  and  fall  of  the  "  orthodox  " 
poUtical  economy,  which  tended  to  reduce  everything  to 
bargaining  between  individuals. 

As  we  are  now  in  sight  of  two  or  sometimes  more  sets 
of  rival  reports  maintaining  a  perpetual  succession  in  all 
the  Courts,  it  becomes  necessary  to  have  a  settled  rule  for 
dealing  with  them.  The  ideal  of  a  critical  edition  would 
be  to  examine  all  known  reports  of  every  case,  and  repro- 
duce what  seemed  best  from  each.    But  this  would  involve 


viii  PEEFACE  TO  VOLUME  XXHI. 

so  much  delay  as  would  be  quite  inconsistent  with  that 
practical  utility  which  is  our  first  object.  It  might,  indeed, 
be  found  that  variations  from  the  report  of  a  case  best 
known  and  most  usually  cited  would  not  approve  them- 
selves to  the  profession,  even  though  they  seemed  to  the 
editors,  on  their  intrinsic  merits,  to  be  improvements.  We 
have  therefore  decided  to  reproduce  only  the  leading 
reports  of  cases  reported  in  more  than  one  book,  unless 
there  is  good  reason  for  exceptionally  preferring  some  other 
report.  Cases  not  reported  in  the  "  authorized  "  reports 
but  only  in  some  other  series  will  of  course  be  accounted 
for,  and,  if  they  appear  to  be  still  of  practical  utility, 
reproduced  from  the  best  report  available. 

It  has  been  suggested  to  us  that  Swain  v.  Morlandj 
21  K.  E.  651,  1  Brod.  &  B.  370,  is  not  altogether  con- 
sistent with  later  authority.  The  case  does  not  appear  to 
have  been  ever  treated  as  overruled,  but  the  point  will  be 
considered  in  a  future  volume  in  relation  to  Giles  v.  Grover^ 
1  CL  &  Fin.  72. 
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NOTE. 


The  first  and  last  pages  of  the  original  report,  according  to  the 
paging  by  which  the  original  reports  are  usxuMy  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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COFFIN  V.  COFFIN.  1821. 

(Jacob,  70-72.)  AprUli. 

Where  equitable  waste  of  one  kind  only  has  been  done  or  threatened,  Lord 

the  injunction  is  not  to  be  extended  to  equitable  waste  of  other  kinds.  *^^®^»  *^^ 
Semhle^  Usual  injunction  in  cases  of  equitable  waste  not  extended  to         L  '0  | 
trees  which  protect  the  premises  from  the  effect  of  the  sea. 

Thb  defendant  J.  P.  Coffin  was  tenant  for  life,  without  im* 
peachment  of  waste,  of  a  mansion-house  and  estate,  situate  on 
the  coast  of  Devonshire.  The  plaintiffs  were  E.  P.  Coffin  the 
elder,  who  was  tenant  for  life  in  remainder,  and  his  son  E.  P. 
Coffin  the  younger,  who  was  tenant  in  tail-male  in  remainder, 
expectant  on  the  death  of  E.  P.  Coffin  the  elder.  The  defendant 
J.  P.  Coffin  had  assigned  his  life  interest  to  one  Eowe  (who  was 
also  a  defendant)  in  trust  for  his  creditors,  and  Eowe  was  about 
to  fell  timber.  He  had  given  the  plaintiffs  a  notice  to  that  effect ; 
and,  as  was  stated,  had  pointed  out  some  ornamental  timber  around 
the  house,  as  part  of  what  was  intended  to  be  cut.  The  bill  stating 
these  facts  prayed  an  injunction;  and  on  the  6th  of  December, 
1820,  an  injunction  was  obtained  upon  motion  ex  parte  before 
the  yice-Chancellor,  restraining  the  defendants  from  any  waste, 
spoil,  or  destruction,  in  or  about  the  mansion-house ;  and  from 
cutting  down  any  timber  or  other  trees  growing  upon  the  estate, 
which  were  planted  or  left  growing  there  for  the  protection  or 
shelter  of  the  mansion-house,  or  which  grew  in  lines,  avenues, 
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Coffin  walks,  vistas,  or  otherwise,  for  the  shelter  or  ornament  of  the 
Coffin,  said  house,  or  of  the  gardens,  orchards,  or  pleasure-grounds 
thereunto  belonging,  or  which  in  any  manner  protected  the 
same  from  the  effects  of  the  sea ;  and  also  from  cutting  down 
any  timber  or  other  trees,  except  at  seasonable  times  and  in  a 
husband-like  manner,  and  likewise  from  cutting  saplings  and 
young  trees,  not  fit  to  be  cut  for  the  purposes  of  timber,  t 
[  ^71  ]  Affidavits  were  filed  on  the  part  of  the  defendants,  ^denying 

any  intention  of  felling  the  ornamental  timber ;  other  affidavits 
were  filed  on  the  part  of  the  plaintiffs,  for  the  purpose  of  shewing 
what  part  of  the  timber  was  of  that  description ;  and  the  de- 
fendants now  moved  to  dissolve  the  injunction.  A  similar 
motion  had  previously  been  made  before  the  Yice-Chancellor. 

Mr.  Trower  and  Mr.  Raithby^  for  the  defendants. 

Mr.  Home  and  Mr.  Parker^  for  the  plaintiffs. 

The  Lord  Chakcellob: 

The  Court  does  not  protect  timber  because  it  is  ornamental, 
but  it  protects  it  if  it  was  planted  for  ornament,  whether  it  is  or 
is  not  ornamental.  And,  therefore,  most  of  the  affidavits  which 
have  been  filed  do  not  apply,  shewing  only  that  these  trees  are 
ornamental ;  it  must  be  shewn  that  they  were  planted  or  left 
standing  for  the  purpose  of  ornament.  I  see  that  in  a  case 
before  Lord  Hardwicke,  of  which  I  have  a  note,  he  confined  it 
in  that  manner,  and  he  even  carried  it  so  far,  as  to  restrain  a 
man  from  cutting  down  trees  that  he  had  planted  himself. 

The  Court  grants  injunctions  against  waste,  when  it  is  done 
[  *72  ]  only  in  a  slight  degree,  or  when  threatened.  The  *injunction 
here  went  too  far:  nothing  was  done  by  the  defendants  but 
sending  the  notice ;  which,  if  Eowe  really  pointed  out  the  orna- 
mental timber,  admits  the  construction  put  upon  it,  of  an  inten- 
tion to  cut  it  down.  But  supposing  that  to  be  made  out,  was  it 
right  to  grant  an  injunction  as  to  the  other  kinds  of  waste  ?  It 
may  be  said,  that  if  he  commits  one  act  of  waste,  he  may  be 

t  Hog.  Lib.  A.  1820,  fo.  115. 
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suspected  of  being  about  to  commit  others.  But  we  ought  to  be 
careful  about  this,  for  with  respect  to  growing  timber,  the  Court 
does  not  expect  a  tenant  for  life  to  let  it  grow  so  long  as  a  tenant 
in  fee  might  find  it  his  interest  to  do.  And  the  Court  never  grants 
injunctions  on  the  priaciple  that  they  will  do  no  harm  to  the 
defendant,  if  he  does  not  intend  to  commit  the  act  in  question  :  but 
if  there  be  no  ground  for  the  injunction,  it  will  not  support  it. 

In  one  respect,  the  injunction  certainly  goes  too  far.  I  mean 
in  what  it  says  about  protecting  the  premises  from  the  effects  of 
the  sea.    I  cannot  understand  how  that  came  to  be  inserted. 

The  parties  afterwards,  at  the  suggestion  of  his  Lordship, 
agreed  upon  a  reference  to  determine  what  part  of  the  timber 
was  fit  to  be  cut. 


Coffin 

COFFIX. 


BEEK  V.  WAKD. 
WARD  V.  BEER 

(Jacob,  77—83.) 

Motion  to  restrain  a  solicitor  from  giving  evidence  of  confidential 
matters  refused,  the  propriety  of  his  being  examined  being  left  to  the 
consideration  of  the  Court  before  which  he  might  appear  as  a  witness. 

In  order  that  a  solicitor  who  has  been  discharged,  may  be  restrained 
from  oommimicating  information  that  came  to  him  confidentially  from 
his  client  to  individuals,  some  proof  of  misconduct  is  necessary. 

Thb  defendant  Ward  had  been  for  some  years  the  committee 
of  W.  CJotton,  a  lunatic,  who  died  in  November,  1819,  leaving 
three  sisters  and  the  grand-daughters  of  a  deceased  sister,  who 
were  the  plaintififs  in  the  original  suit.  The  lunatic  was  tenant 
for  life  of  a  considerable  real  estate ;  the  ultimate  remainder  of 
which  was  limited  to  his  father  in  fee ;  on  his  death,  the  re- 
mainder falling  into  possession,  the  estate  was  claimed  by  the 
plaintiffs,  as  co-heirs  at  law  to  the  lunatic,  who  was  heir  to  his 
father.  The  plaintiffs  had  been  treated  as  the  co-heirs  and  next 
of  kin  of  the  lunatic,  in  the  Master's  reports,  and  other  proceed- 
ings in  the  lunacy. 

Shortly  after  the  lunatic's  death,  the  plaintiffs  applied  for 
letters  of  administration  of  his  personal  estate,  when  a  caveat 
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beeb  was  entered  on  the  part  of  the  Grown,  alleging  that  the  lunatic 
wabd.  ^as  illegitimate.  At  the  same  time  a  claim  to  the  real  estate 
was  made  by  the  defendant  Ward;  he  alleged  that  the  father 
and  mother  of  the  lunatic  had  married  subsequently  to  his  birth, 
but  previously  to  that  of  his  brother  E.  B.  Cotton ;  that  the 
ultimate  remainder  had,  therefore,  vested  in  E.  B.  Cotton,  under 
whose  will  he  claimed.  The  above  suits  arose  out  of  these 
opposite  claims  ;  and  a  suit  for  the  administration  was  depend- 
ing in  the  Ecclesiastical  Court,  between  the  plaintiffs  and  the 
Crown. 

A  motion  was  now  made  on  the  part  of  the  plaintiffs  in  the 
original  suit,  that  the  defendant's  solicitor,  and  his  clerk  might 
be  restrained  from  disclosing  (by  the  giving  of  evidence  in  judicial 
proceedings  or  otherwise)  any  facts,  circumstances,  or  matters, 
[  *78  ]  relating  to  or  concerning  *the  rights  and  interests  of  the  plain- 
tiffs, which  came  to  the  knowledge  of  the  solicitor,  while  he  acted 
as  the  clerk  or  assistant  to  G.  L.  V.,  deceased,  who  was  the 
solicitor  for  several  of  the  plaintiffs,  or  while  he  had  himself 
acted  as  solicitor  for  the  plaintiffs  or  any  of  them,  and  particu- 
larly in  respect  of  the  rights  and  interests  alluded  to  by  him  in  a 
letter  of  the  12th  of  November,  1819,  to  the  plaintiff  Bebecca  Beer; 
or  which  came  to  the  knowledge  of  the  clerk,  while  employed  as 
clerk  to  the  solicitor,  or  when  acting  as  agent  for  the  plaintiffs. 

By  the  affidavit  in  support  of  the  motion,  it  appeared  that  the 
defendant's  solicitor  had,  for  a  period  of  more  than  twenty  years, 
been  employed  by  two  of  the  plaintiffs  to  attend  to  their  interests 
in  the  lunacy,  and  he  had  previously  been  clerk  to  their  former 
solicitor.  Shortly  after  the  lunatic's  death,  the  plaintiffs  having 
determined  to  employ  another  solicitor,  in  the  business  relating 
to  the  distribution  of  the  property,  informed  him  of  their  inten- 
tion ;  upon  which  he  wrote  to  the  plaintiff  Bebecca  Beer,  a  letter 
expressing  his  concern  at  their  confidence  being  withdrawn ;  he 
added,  that  at  a  critical  moment  like  the  present,  the  preserva- 
tion of  their  rights  required  the  most  extraordinary  care  and 
attention,  and,  above  all,  to  be  kept  from  the  knowledge  and 
interference  of  strangers ;  he  recommended  them  to  pause  before 
they  took  a  step  that  might  be  regarded  in  an  offensive  light,  and 
tend  to  lay  open  matters  that  ought  not  to  extend  teyond  the 
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present  circle.    The  plaintiffs,  however,  persevered  in  tiieir  in-        beer 
tention.    The  affidavit  then  stated,  that  the  caveat  on  the  part       ward. 
of  the  Crown  was  entered  (as  the  deponent  believed)  in  conse- 
quence of  statements  and  representations  made  by  the  defendant's 
solicitor  to  the  King's  procurator-general ;  and  that  in  order  to 
support  the  caveat,  he  had  given  up  to  the  ^officers  of  the  Grown,       [  *79  ] 
documents  and  papers,  some  of  which  had  come  to  his  hands  as 
solicitor  for  the  plaintiffs ;  and  was  otherwise  actively  engaged  in 
assisting  the  procurator-general  in  impugning  the  legitimacy  of 
the  lunatic:  he  and  his  clerk  were  about  to  be  examined  as 
witnesses,  in  the  suit  in  the  Ecclesiastical  Court. 

Mr.  Hart  and  Mr.  Buck,  in  support  of  the  motion  : 

This  is  an  application  by  clients,  to  prevent  their  late  solicitor 
from  disclosing  information  acquired  through  the  confidence 
reposed  in  him  by  them ;  resting  on  the  same  principles  with 
the  decision  in  Cholmondeley  v.  Clinton,^  although  as  the  plain- 
tiffs themselves  discharged  this  gentleman,  they  cannot  as  in 
that  case  carry  it  to  the  extent  of  preventing  his  beiag  employed 
for  the  other  party.  They  only  desire  that  the  knowledge  gamed 
in  their  confidential  service,  at  their  expense,  may  not  be  employed 
against  them.  That  knowledge  is  their  property,  and  it  is  their 
privilege  that  it  should  not  be  communicated  ;  the  solicitor  can- 
not at  any  time  divulge  it,  either  against  them,  or  in  an  action 
to  which  they  are  not  parties.  King  v.  Withers.l  This  secrecy 
being  the  duty  of  the  solicitor,  the  Court  will  enforce  it  by  the 
exercise  of  its  preventive  jurisdiction ;  its  general  control  over 
its  officer  authorizes  it  to  compel  him  to  do  that  which  is  his 
duty. 

The  Lord  Chancellob: 

He  might  be  punished  for  not  doing  his  duty ;  but  can  I  compel 
him  to  do  it?  With  respect  to  many  facts  that  come  to  his 
knowledge  as  solicitor,  if  he  were  examined  as  a  witness,  the 
Court  would  insist  upon  his  deposing  to  them ;  and  if  I  ordered 
him  not  to  disclose  ^anything  that  he  learnt  in  that  manner,  the       [  *80  ] 

t  13  R  E.  183  (19  Vee.  261 ;  G.  J  2  Camp.  578 ;  see  Wils<m  y. 
Coop.  80].  Baatall,  2  E.  E.  &1  j. 
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bkeb       Court  of  King*  8  Bench  might  perhaps  commit  him  for  refusing. 

Ward.  ^  think,  therefore,  that  I  cannot  make  this  sweeping  order. 
There  cannot  be  irreparable  injury,  for  it  would  be  the  duty  of 
any  Court  to  stop  him  if  he  was  about  to  disclose  confidential 
matters.  If  he  has  received  papers  or  deeds  from  his  client,  no 
doubt  the  Court  would  prevent  him  from  delivering  them  to  any 
one  but  his  client.  But  there  is  a  great  difference  in  the  modes 
of  making  such  an  order;  for  though  I  might  order  him  to 
deliver  them  to  his  client,  which  would  have  the  effect  of  pre- 
venting him  from  giving  them  in  evidence,  yet  I  doubt  whether 
I  should  compel  him,  while  they  are  in  his  hands,  not  to  give 
them  in  evidence ;  for  the  propriety  of  that  must  depend  on  all 
the  circumstances.  If  he  voluntarily  makes  communications  of 
what  has  come  to  his  knowledge  confidentially,  it  is  a  great 
breach  of  his  duty ;  but  there  is  a  difference  between  ordering 
him  not  to  communicate  to  an  individual,  and  ordering  him  not  to 
communicate  to  a  court  of  justice  by  giving  evidence;  for  the 
Court  knows  the  privilege  of  the  client,  and  it  must  be  taken  for 
granted  that  the  attorney  will  act  rightly,  and  claim  that  privi- 
lege ;  or  that  if  he  does  not,  the  Court  will  make  him  claim  it. 
If  it  is  desired  that  he  should  be  restrained  from  making  com- 
munications to  individuals,  you  must  show  me  what  has  been 
done;  for  I  could  not  interfere  to  restrain,  in  this  case,  any 
more  than  in  cases  of  waste,  unless  something  has  been  done 
which  ought  not  to  have  been  done. 

Mr.  Wetherell,  Mr.  Shadwell^  and  Mr.  Pepys^  against  the 
motion,  contended  that  no  facts  were  stated  to  warrant  it ;  in- 
dependently of  which  it  was  quite  unnecessary  as  far  as  it 
regarded  judicial  examinations,  as  the  Court  before  which  the 
[  *si  ]  examination  might  take  place  *would  confine  it  within  those 
limits,  which  a  due  regard  to  the  confidence  of  solicitor  and 
client  required.  With  respect  to  other  disclosures  by  private 
communications,  the  Court  would  not  make  an  order  to  prevent 
them,  as  it  would  be  impossible  to  execute  it.  An  infraction  of 
it  could  never  be  detected.  The  notice  of  motion  in  Cholmondeley 
V.  Clinton,  extended  to  restrain  the  communication  of  informa- 
tion; but  the  point  does  not  appear  to  have  been  noticed 
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in   the    argument    or   judgmant ;    and    no    order    was    ever        Bbrr 
drawn  up.  wAo. 

Mr.  Hartf  in  reply  : 

*  *  If  the  order  compelled  [the  solicitor]  not  to  give 
evidence  without  insisting  on  his  client's  privilege,  it  would 
answer  the  purpose ;  and  it  should  also  prevent  those  communi- 
cations which,  though  not  made  in  the  shape  of  evidence,  may 
be  equally  injurious  by  leading  to  the  evidence  of  others. 

The  Lord  Ghancbllob: 

There  is  an  objection  to  the  form  of  this  proceeding,  which,  if 
it  were  insisted  on,  could  not,  I  apprehend,  be  repelled.  The 
motion,  if  in  other  respects  right,  could  *not  be  made  in  a  cause.  [  *32  ] 
Being  an  application  to  the  general  jurisdiction  of  the  Court  over 
its  officers,  it  ought  to  be  in  the  matter  of  the  complainant ;  you 
cannot  move  in  the  cause  for  such  an  injunction  as  this. 
But  I  have  no  doubt  that  the  gentleman  against  whom  the 
motion  is  directed  would  not  desire  to  avail  himself  of  this 
objection. 

In  Cholmondeley  v.  Clinton  I  had  great  difficulty  to  know  how 
to  act,  and  I  took  the  opinions  of  the  Judges.  There  the  gentle- 
man who  had  been  concerned  for  Lord  Clinton  discharged  him- 
self and  went  over  to  the  other  side.  It  appeared  to  me,  and  to 
all  the  Judges,  that  nothing  could  be  more  dangerous  than  to 
permit  a  solicitor  employed  by  A.  in  a  cause  between  him  and  B., 
to  leave  A.  while  still  willing  to  retain  him,  and  enter  into  the 
service  of  B. 

It  is  unquestionably  true,  as  has  been  observed,  that  the  right 
of  the  solicitor  to  refuse  to  answer  when  he  can  only  answer  by 
a  breach  of  confidence,  is  not  the  privilege  of  the  solicitor,  but 
of  the  client ;  if  he  answered,  knowing  what  he  was  doing,  it 
would  be  a  great  offence.  But  I  do  not  see  my  way  to  grant  a 
motion  so  extensive  as  this.  It  desires  of  me  that  I  will  not 
permit  this  gentleman  to  give  evidence  in  other  courts ;  which 
is,  that  I  will  not  trust  them  with  the  consideration  of  whether 
he  ought  or  ought  not  to  answer  a  question  to  be  put  to  him,  as 
to  which  question  I  know  nothing,  and  when  I  cannot,  therefore, 
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Beeb 

V, 

Wabd. 


[•88] 


say  what  my  opinion  might  be  as  to  the  propriety  of  the  question 
being  answered. 

It  is  stated  that  he  has  given  up  papers  placed  in  his  hands 
by  the  plaintiffs ;  and  if  a  motion  were  made  on  that  subject,  it 
would  be  quite  a  different  case  from  that  now  before  me.  If  the 
papers  came  to  his  hands  confidentially,  *he  could  not  give  them 
to  any  one  but  his  client,  and  if  a  motion  were  brought  forward 
properly,  he  might,  perhaps,  be  ordered  to  give  them  up  again. 
It  would  be  a  different  question  whether  I  could  say,  if  he  could 
not  be  compelled  to  give  them  up  to  the  client,  that  no  court  of 
justice  should  compel  him  to  give  them  in  evidence.  That  must 
depend  on  other  circumstances,  t 

Motion  refused,  tcithoiU  costs. 


^areh  21,  24. 

ApHl  5,  SO. 

May  2^ 

Loid 
Bldoh,  L.C. 

[108] 


[114] 


CLAEKE  V.  THE  EARL  op  ORMONDE. 

(Jacob,  108—125.) 

It  is  the  duty  of  executors,  as  far  as  possible,  to  preserve  articles 
specifically  bequeathed,  according  to  the  testator's  wish,  and  unless 
compelled,  they  ought  not  to  apply  them  to  the  payment  of  debts. 

If  a  suit  be  commenced  for  administration  of  the  estate,  it  is  the  duty 
of  the  executors  by  putting  in  their  answer  speedily,  to  facilitate  the 
obtaining  a  decree,  under  which  the  estate  may  be  protected  from 
actions. 

[This  case  is  retained  only  for  the  purpose  of  preserving  the 
following  passages  from  the  judgment  of  the  Lord  Chancellor.] 

*  *  When  a  testator  makes  a  will,  providing  that  certain 
parts  of  his  property  shall  be  applied  in  payment  of  his  debts, 
and  other  parts  of  his  property  are  specifically  bequeathed,  or 
are  given  to  trustees,  with  directions  to  be  treated  as  heir-looms» 
his  intention  is  that  his  trustees  and  executors,  as  far  as  they 
may  be  able,  as  far  as  by  law  they  may  be  permitted,  shall 
devote  to  the  payment  of  his  debts  that  part  of  his  property 
which  is  given  for  that  purpose,  and  that  the  other  part  shall 
not  be  BO  applied,  if  it  is  in  their  power  to  withhold  it ;  and  I 


t  See  Brichtno  y.  Thorp,  poet  p.  69,  and  eeopost  p.  143. 
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take  it  that  it  is  their  duty  to  execute  that  intention  according  Clabke 
to  the  dictates  of  the  will,  as  far  as  they  can.  On  the  other  xhb  earl  of 
hand,  no  testator  can  in  any  way  exempt  any  part  of  the  personal  Ormonde. 
estate  from  appUcability  to  the  payment  of  his  debts,  nor  can  he 
pat  into  the  hands  of  his  executors  the  means  of  defending 
themselves  at  law;  and,  therefore,  those  who  insist  on  the 
property  being  withheld  from  sale  according  to  the  will,  are 
bound,  as  far  as  they  are  able,  to  put  the  executors  into  posses- 
sion of  the  means  of  defending  it ;  they  ought  not  to  be  contend- 
ing about  which  shall  put  in  their  answers  first ;  they  should 
give  to  any  one  who  may  file  a  bill  the  power  of  having  the  pro- 
tection of  the  Court.  But  if  they  have  commenced  this  suit, 
they  have  tendered  to  the  executors  all  the  indemnity  that  they 
can  want,  by  giving  them  an  opportunity  of  answering,  and  of 
having  a  decree  made.  I  will  not  condescend  to  enter  into  the 
question,  which  bill  is  best  framed  for  the  execution  of  the  trusts 
of  the  will ;  it  will  be  time  enough  to  do  that  when  I  see  what 
the  record  is  in  both.  The  Court  will  then  take  care  either  by 
conjoining  the  two  suits,  or  by  restraining  the  *one  and  making  a  [  ^ii5  j 
decree  in  the  other,  to  provide  for  the  execution  of  the  trusts ; 
when  it  comes  on  there  will  be  no  difficulty  in  knowing  what  to  do. 
How  far  these  articles  may  be  protected  against  an  immediate 
or  final  application  to  the  debts,  I  cannot  yet  know,  but  I  may 
venture  to  say,  that  heir-looms  are  a  kind  of  property  that  are 
rather  favourites  of  the  Court ;  and  we  may  observe,  that  the 
Court  in  its  ordinary  decrees  directs  at  first  only  an  account  of 
the  testator's  personal  estate  not  specifically  bequeathed.  And 
if  the  creditors  of  this  family,  claiming  satisfaction  of  their 
debts  out  of  the  real  estates  under  the  provisions  of  the  will, 
are  disappointing  the  will  by  proceeding  against  property  that 
was  intended  to  be  exempted,  I  will  not  go  the  length  of  saying 
that  they  can  claim  the  benefit  of  the  devise  for  their  payment, 
if  they  are  not  satisfied  with  that  which  the  testator  has  given 
to  them,  and  which  the  law  has  not  given  to  them ;  nor  will  I 
say  that  if  they  will  not  take  the  provision  made  for  them  by 
the  will,  that  they  will  not  be  obliged  to  take  that  provision 
only,  which  they  are  entitled  to  by  law. 
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Clakkb         The  Lord  Chancellor  *  *  took  it  to  be  clear,  that  if  after  a 

TheEablop  decree  to  account,  the  executors  let  judgment  go  by  default,  or 

Oemokdk.    permitted  the  creditors  to  proceed  at  law,  they  would  be  re- 

**       sponsible ;   if  the  creditors  took  property  of  the  testators  in 

execution,  the  executors  would  not  be  able  to  charge  it  to  the 

estate ;  they  might  be  allowed  to  stand  in  the  place  of  those 

creditors  against  the  estate,  but  they  could  not  do  more.    In 

this  case  his  Lordship  thought  that  if  the  creditors  levied  on  the 

property  the  Court  would  compel  them  to  bring  it  back.t 

*     '  *  »  »  * 

[123]  *     *    Ever  since  the  case  of  Morris  v.  Bank  of  England,  I 

it  has  been  the  settled  doctrine  of  the  Court,  that  where  a  decree 
has  been  obtained  for  payment  of  creditors,  it  is  in  the  nature 

[  •124  ]  of  *a  judgment  for  all ;  and  the  Court,  therefore,  will  not  permit 
any  particular  creditor,  by  proceeding  at  law,  to  disturb  that 
administration  of  the  assets,  which  this  Court  in  the  execution 
of  that  judgment  for  all  the  creditors  will  decree  ;  and  the  Court 
not  being  in  the  habit  of  taking  the  word  of  any  one  as  to  the 
amount  of  the  assets  or  of  the  debts,  till  it  has  a  report  finding 
what  they  are,  and  considering  that  equal  justice  must  be  done 
to  all,  will  not  in  the  mean  time  allow  any  to  touch  the  assets. 
Even  if  the  creditor  has  got  a  judgment  before  the  decree, 
though  he  may  come  in  and  prove  as  such,  he  must  not  take 
out  execution. 

There  are,  I  understand,  two  creditors  here ;  one  for  goods 
sold  and  delivered,  and  another  for  funeral  expenses ;  if  they 
have  obtained  judgments  by  which  the  executors  are  personally 
liable,  de  bonis  propriis,  I  have  nothing  to  do  with  it ;  §  but  if  they 
are  judgments  de  bonis  testatoris,  it  certainly  would  be  a  case  for 
an  injunction.  Li  proceeding  they  have  gone  upon  a  mistake, 
for  it  is  well  settled,  that  they  are  entitled  to  their  costs  only  up 
to  the  time  of  their  having  notice  of  the  decree. 


t  The  creditors  had  notice  of  the  P.  0.  287. 

decree  before  they  obtained  judg-  §  See  7n  re   Womeraley  (1885)  29 

ment.  Ch.  D.  557  ;  54  L.  J.  Ch.  965. 

t  Cas.  temp.  Talb.  217 ;  4  Bro. 
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FEEEDAY  v.  HORDEEN.f  „"^!,- 

'                                          Hay  24. 
(Jacob,  144—148.)  

Deed  by  which  A.,  B.,  and  C,  partners  in  trade,  in  consideration  of  b^don  L.C. 
4,000/.  paid  to  them  by  D.,  in  augmentation  of  their  capital,  agree  to  r  ^^^  -, 
admit  him  into  partnership  with  them  for  a  term.  It  was  agreed  that 
D.  should  receive,  in  lieu  of  profits,  a  clear  sum  of  5502.  per  annum, 
and  all  the  property  of  the  concern  was  charged  with  the  payment  of 
this  sum  quarterly,  and  of  the  4,000^  at  the  determination  of  the 
partnership.  A«,  B.,  and  C.  were  to  pay  rent,  taxes,  wages,  and  the 
other  outgoings  of  the  trade,  which  was  to  be  carried  on  by  them,  and 
in  their  names  only ;  and  D.  was  not  to  be  required  to  attend  to  it.  D. 
was  at  liberty  to  retire  on  giving  twelve  months'  notice ;  and  on  his 
retiring,  or  at  the  end  of  the  term,  the  4,0002.  and  the  arrears  (if  any) 
of  the  5502.  per  annum,  were  to  be  paid  to  him  by  A.,  B.,  and  C.  by 
instalments,  to  be  secured  by  their  bonds,  and  they  were  to  indeomify 
him  from  the  debts  of  the  partnership.  Held,  that  D.  became  a  partner 
under  this  deed,  and  therefore  the  deed  was  not  usurious. 

By  indenture,  dated  the  18th  of  May,  1808,  and  which  was 
executed  in  October  in  the  same  year,  between  Samuel  Fereday, 
J.  Fereday,  W.  Turton,  and  Alexander  Hordern,  reciting  that 
the  three  former  carried  on  the  business  of  coal  and  iron  masters, 
in  co-partnership,  at  Tipton,  in  the  county  of  Stafford,  and  that 
for  the  purpose  of  extending  their  concern,  and  in  consideration 
of  4,0002.  paid  to  them  by  Alexander  Hordern,  in  augmentation 
of  their  capital,  they  had  agreed  to  admit  him  into  co-partner- 
ship with  them  ;  it  was  witnessed  that  they  covenanted  to  become 
joint  and  equal  partners  together  in  the  said  trade  for  twenty- 
five  years,  if  Hordern,  and  any  one  of  the  others  should  so  long 
live,  and  the  trade  was  to  be  carried  on  at  the  same  place,  and 
under  the  same  firm  as  theretofore,  and  without  the  addition  of 
Hordem's  name.  And  it  was  agreed  that  Hordern  should  be 
entitled  to  have  and  receive  the  clear  yearly  sum  of  550Z.,  free 
from  all  deductions  whatsoever,  for  property  or  other  taxes, 
from  and  out  of  the  said  trade  and  concern,  in  case  the  same 
should  or  did,  in  any  way  or  manner  produce  the  same,  either 
annually  or  upon  the  average  or  otherwise,  for  and  in  lieu  of  all 

t  ^ofe.— Now  that  the  laws  against  man  (1860:  8  H.  L.  C.  268)  would 

usury  are  repealed,  it  is  probable  apply :    cp.  Partnership  Act,  1890, 

that  the  true  character  of  the  trans-  s.  2,  (3)  {d),  which  has  not  altered 

action  as  a  contract  of  loan  and  not  the  rule  in  Cox  v.  Hickman :  Davis 

of   partnership  would  prevail,  and  v.  Davis  (1894)  I  Ch.  393,  399,  401, 

that  the  principle  of    Cox  v.  Hick-  63  L.  J.  Ch.  219.— 0.  A.  S. 
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Fbbkdat  farther  and  other  share,  interest  and  proportion,  of  or  in  the 
HoBDBBN  gains,  increase,  or  profits  which  might  arise  therefrom;  this 
sum  was  to  be  paid  by  four  quarterly  payments,  and  all  the 
messuages,  lands,  or  tenements  on  which  the  trade  then  was  or 
might  be  carried  on,  were  to  be  responsible  for  and  chargeable 
[  •HS  ]  with  the  payment  *thereof,  and  of  the  said  4,000Z.  at  the  deter- 
mination of  the  co-partnership,  and  also  all  the  machines,  imple- 
ments, and  stock  in  trade,  in  and  upon  the  premises,  the  book 
and  other  debts,  bonds,  notes,  securities,  and  other  effects  thereof, 
and  the  gains,  increase,  and  profits  to  be  produced  by  the  trade, 
to  the  full  value  and  extent  thereof,  exclusively  and  independently, 
and  to  the  entire  prejudice  and  annihilation  of,  any  shares, 
interest,  right,  or  property  of  them  the  said  S.  Fereday,  J. 
Fereday,  and  W.  Turton,  therein  or  thereto,  under  and  by  virtue 
of  the  co-partnership  then  subsisting  between  them,  or  otherwise 
howsoever,  should  be  liable  to  pay  and  make  good  the  same 
accordingly.  The  premises  were  to  be  kept  insured  by  S.  and 
J.  Fereday,  and  Turton,  and  they  were  also  to  pay  the  rent  and 
taxes,  the  wages  of  clerks  and  workmen,  and  the  other  outgoings 
incident  to  the  trade.  The  contracts  and  engagements  of  the 
trade,  drafts,  and  bills,  were  to  be  in  their  names  only ;  they 
were  alone  to  manage  the  trade,  and  Hordern  was  not  to  be 
required  or  obliged  to  attend  to  it  further  than  he  should  think 
fit ;  they  were  not  to  sell  or  mortgage  any  part  of  their  shares  in 
the  co-partnership  stock  without  his  consent ;  the  accounts  were 
to  be  annually  settled  and  signed  by  them,  and  a  copy  delivered 
to  Hordern,  and  the  books  were  to  be  open  at  all  reasonable 
times  for  his  inspection ;  the  balances  which  upon  each  annual 
settlement  should  appear  to  be  due  to  them,  were  in  the  first 
place  to  be  charged  with,  and  were  to  pay  and  discharge  the 
yearly  sum  of  5501.  to  Hordern,  and  such  part  thereof  as  should 
then  be  in  arrear,  or  otherwise  due  and  payable  by  virtue  of  the 
deed.  The  other  partners  were  not  to  be  at  liberty  to  take  up 
money  at  interest  for  the  purposes  of  the  trade,  without  the 
consent  of  Hordern ;  and  it  was  agreed  that  he  should  be 
permitted  to  retire  from  the  concern  on  giving  twelve  months' 
notice,  when  it  was  to  be  dissolved  as  to  him.  Upon  his  retiring, 
[  *H6  ]      or  *upon  the  expiration  of  the  term,  the  other  partners  were  to 
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pay  to  him  by  instalments  out  of  the  stock  in  trade  for  the  thne  Febedat 
being,  or  otherwise,  the  sum  of  4,0002.  advanced  by  him,  and  the  hobdebn. 
arrears  which  should  be  then  due  of  the  5502.  per  annum ;  they 
were  to  give  bonds  with  sureties  to  be  approved  of  by  him,  for 
the  payment  of  such  monies  at  the  times  and  in  manner  and 
form  aforesaid,  and  for  indemnifying  him  from  the  partnership 
debts ;  and  he  was  then  to  assign  to  them,  at  their  costs,  his 
interest  in  the  partnership  property.  The  deed  contained  the 
usual  clause  for  referring  differences  to  arbitration. 

The  sum  of  4,0002.  was  paid  by  James  Hordem,  the  father  of 
A.   Hordem;   about  8,6001.,    part   of  it,  had  been  previously 
advanced  by  him  at  different  times  to  S.  and  J.  Fereday  and 
Torton,  and  was  owing  by  them  at  the  execution  of  the  above 
deed ;  the  remaining  400Z.  was  paid  at  that  time.    The  annual 
sum  of  5502.  continued  to  be  paid  according  to  the  stipulations 
of  the  deed,  till  August,  1815,  when  Hordern  becoming  desirous 
of  withdrawing  from  the  partnership,  it  was  dissolved  as  to  him ; 
and  it  was  agreed  that  instead  of  receiving  back  the  4,0002.,  he 
should  be  paid  an  annuity  of  6602.  for  two  lives.    A  joint  and 
several  bond  was  accordingly  prepared  in  the  names  of  Samuel 
Fereday,  Turton,  and  John  Fereday,  but  was  executed  by  the 
two  former  only,  by  which  they  became  bound  to  A.  Hordem  for 
the  payment  to  him  of  an  annuity  of  5502.  for  his  own  life,  and 
that  of  one  J.  Corser ;  the  annuity  was  to  be  redeemable  at  the 
price  of  4,0002.    Hordem  was  at  that  time  of  the  age  of  twenty- 
nine  :  Corser  of  the  age  of  nine. 

The  bill  filed  by  Samuel  Fereday  and  Turton,  against  James 
and  Alexander  Hordem  and  J.  Fereday,  represented  *the  advance  [  *i^ '  ] 
of  the  4,0002.  to  have  been  a  loan,  and  that  by  the  annual  pay- 
ments the  amount  of  their  debt  was,  in  August,  1815,  reduced  to 
8032.  The  amount  of  the  annuity  secured  by  the  bond  then 
executed  was  fixed  on  the  supposition  that  the  debt  then  due 
was  4,0002.,  and  the  plaintiffs  were  induced  to  accede  to  it,  by 
threats  of  legal  proceedings,  and  from  being  in  embarrassed 
circumstances,  and  ignorant  of  the  real  state  of  the  account. 

The  bill  charged  that  the  indenture  of  1808,  and  the  bond  of 
1815,  were  usurious,  and  prayed  that  the  latter  might  be  delivered 
up  to  be  cancelled,  and  an  injunction  to  restrain  the  defendants 
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from  proceeding  upon  it  at  law.  The  defendants,  the  Hordems, 
by  their  answers  insisted  that  the  indenture  of  1808  was 
intended,  bond  fide,  as  an  agreement  for  a  partnership,  and  not 
as  a  security  for  a  loan ;  and  that  the  dissolution  in  August, 
1815,  and  the  bond  of  that  date  were  fairly  arranged  upon  the 
footing  of  that  instrument,  denying  that  any  undue  means  had 
been  used. 

The  common  injunction  having  issued  for  want  of  an  answer, 
an  order  nid  was  obtained  to  dissolve  it;  and  a  motion  was 
made  by  the  defendant  that  the  arrears  due  might  be  paid  into 
Court.    The  case  having  been  argued  on  a  former  day, 


[  *H8  ] 


The  LoBD  Chancellor  now  gave  judgment : 

His  Lordship  observed,  that  it  was  necessary  to  consider 
whether  the  deed  of  1808  was  usurious.  It  was  stated  to  be 
usury  under  the  device  of  a  partnership  agreement.  But  he 
thought  it  impossible  to  consider  it  usurious.  Hordern  became 
a  partner,  and  though  he  was  not  under  any  liability  as  between 
himself  and  the  plaintiffs,  yet  he  was  liable  for  all  the  debts  of 
the  concern,  as  to  all  the  rest  of  the  world.  He  thought,  there- 
fore, that  *it  could  not  be  made  out  to  be  a  case  of  usury ;  f  and 
the  answer  did  not  admit  any  other  circumstances,  upon  which 

relief  could  be  given. 

Injunction  dissolved.l 


1820. 
BiC  8,  9. 

1821. 
May  31. 

Lord 
Eldon,  L.a 

[148] 
[  •i*^  ] 


LOED  V.  WOEMLEIGHTON. 

(Jacob,  148—150.) 

To  an  action  by  a  creditor,  the  executor  pleaded  non  assump$it,  a  set 
off,  and  plene  adminiatravit  prceter,  and  the  verdict  was  against  him  on 
all  these  pleas.  A  decree  for  administration  of  the  estate  having  been 
pronounced  pending  the  action,  an  injtmction  was  granted  against  the 
creditor  on  payment  of  his  costs  at  law. 

[In  this  case  in  reference  to  the  rule  that  *where  the  executor, 
by  pleading  a  false  plea,  has  given  the  creditor  a  right  to  a 
judgment  de  bonis  testatoris  et  si  non  de  bonis  propriis,  a  decree 


t  See  Andereon  v.  Malthy,  2  E.  E. 
206  (2  Yes.  J.  244,  248). 


X  Eeg.  Lib.  A.  1820,  fo.  2056. 
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in  this  Court  does  not  relieve  him  from  the  personal  respon-        Lobd 
sibility  that  he  has  incurred,  *the  Lord  Chancellor  said  :]    As  to  wobhleiou- 
the  plea  of  nan  assumpsit,  I  do  not  think  that  it  is  a  false  plea  :  if        ^^^* 
the  executor  merely  puts  in  issue  the  fact  of  the  debt,  that  is  not 
false.    I  am  not  sure  that  I  had  not  a  wrong  notion  of  this,  at 
the  time  of  deciding  that  case.t 


TUENEE  V.   HAEVEY.J  1821. 

(Jacob,  169—179.)  '^'^'^' 

Belief  given  against  a  contract  where  the  purchaser  knew  that  the         Lord 
vendors,  the  assignees  of  a  bankrupt,  were  ignorant  of  a  ciroamstance  *    *  * 

considerably  increasing  the  value  of  the  property,  and  that  the  sale  was        ^        ^ 
therefore  in  violation  of  their  duty  to  the  creditors. 

The  purchaser  is  not  bound  to  give  the  vendor  information  as  to  the 
value  of  the  property,  but  a  verjr  little  is  sufficient  to  affect  the  applica- 
tion of  this  principle. 

[This  was  a  vendor's  bill  to  set  aside  a  contract  of  purchase.]        [  in  ] 
The  cause  was  heard  in  November,  1818,  before  his  Honour 

the  then  yice-Ghancellor,  who  dismissed  the  bill.    It  now  came 

on  upon  appeal  from  that  decree. 

The  circumstances  attending  the  contract  are  detailed  in  the 

course  of  the  Lord  Chancellob's  judgment.    It  was  calculated 

by  an  actuary,  that  at  the  time  of  the  contract  the  property  was 

worth  about  6001. 

Mr.  Home  and  Mr.  Shadwell,  for  the  plaintiffs.     *    *    * 

Mr.  Hart  and  Mr.  Treslove,  for  the  defendant.    *    *    *  [  172  ] 

Thb  Lobd  Chancellob: 

Few  cases  turn  on  greater  niceties  than  those,  which  involve 
the  question  whether  a  contract  ought  to  be  delivered  up  to  be 

t  Terrtwest  v.   Featherby,  a  case  Beports.— 0.  A.  S. 

cited  in  illustration  of  the  rule  above  %  Coaka  v.  Bos  well  (1886)  11  App. 

mentioned,  reported  in  2  Mer.  480,  Ca.  232,  55  L.  J.  Ch.  761. 
but   not   retained   in   the   Bevised 
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TuBNEB     cancelled^  or  whether  the  parties  should  be  left  to  their  legal 

Habyet.  remedies.  I  was  surprised  at  hearing  it  argued  that  this  is  a 
case  in  which  a  specific  performance  could  be  decreed ;  for  nothing 

t  *^^3  ]  appears  to  *me  more  clear  than  that  it  could  not.  Indeed, 
the  circumstance  that  the  contract  was  made  so  long  ago  as  the 
year  1808,  and  that  a  bill  has  been  filed  to  have  it  delivered  up, 
operating  as  a  provocative  to  the  defendant  to  file  a  bill  to  have 
it  performed,  and  the  circumstance  of  his  not  having  done  so, 
shew  it  to  be  a  case  in  which  no  one  could  advise  him  to  take 
that  course. 

The  decree  does  not  go  so  far  as  to  declare  the  defendant 
entitled  to  a  specific  performance;  it  only  says,  that  at  the 
instance  of  the  plaintiffs,  the  Court  will  not  deal  with  the  case 
for  the  purpose  of  directing  the  re-payment  of  the  purchase- 
money  and  interest,  and  of  ordering  the  agreement  to  be  delivered 
up  to  be  cancelled.  It  amounts  to  this  only,  that  the  parties 
are  to  be  left  to  law. 

The  case  is  this.  By  the  settlement  on  the  marriage  of 
Jenkin,  an  estate  was  conveyed  to  trustees,  and  after  the  death 
of  the  husband  and  wife  it  was  to  be  sold,  and  the  surplus  of  the 
purchase-money,  after  paying  certain  charges,  was  to  be  paid  to 
the  children  of  the  marriage.  The  state  of  the  family  was  this : 
there  were  three  children  besides  Mrs.  Everitt ;  the  three  others 
died,  and  she  thus  became  entitled  to  the  whole  sum,  subject  to 
the  life  interests  of  her  father  and  mother,  and  to  the  contin- 
gency of  their  having  more  children.  She  married  Everitt,  and 
it  appears  in  evidence,  that  at  the  time  of  his  bankruptcy,  his 
health  was  not  in  so  good  a  state  as  hers,  and  it  was  most  likely 
that  she  would  survive  him.  On  his  bankruptcy,  his  assignees  [the 
plaintiffs]  became  entitled  to  whatever  he  would  have  taken  in 
her  right ;  that  is,  they  would  be  bound  to  make  a  settlement 
on  her  and  her  issue,  and  they  took  subject  to  the  chance  of  her 
surviving  him,  and  the  property  falling  into  possession  after- 

[  'iTi  ]  wards ;  *and  it  is  clear  that  they  could  only  sell  subject  to  these 
claims. 

This  being  so,  the  first  transaction  is  the  treaty  by  the  defen- 
dant on  behalf  of  Jenkin,  and  I  will  take  that  to  have  been  bond 
fide^  and  that  he  was  really  acting  for  Jenkin.    It  seams  he  was 
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the  famOy  attorney.  On  the  29th  of  October,  1807,  he  writes  Tubkbb 
this  letter  to  the  plaintiffs  solicitor,  and  to  be  sure  any  repre-  habvet. 
aentations  he  makes  as  to  the,  nature  of  the  interest  may  be  very 
wisely,  cunningly,  and  astutely  put ;  but  certainly  they  cannot 
be  disregarded  here.  He  says :  "  Sir,  Mr.  Jenkin  of  Long 
Sutton  has  directed  us  to  apply  to  you  relative  to  the  claim 
which  the  assignees  of  Mr.  Everitt  have  set  up  to  his  supposed 
interest  in  an  estate  at  Sutton,  in  consequence  of  his  marriage 
with  Miss  Jenkin.  From  a  perusal  of  the  settlement  on  the 
marriage  of  Mr.  and  Mrs.  Jenkin,  it  appears  that  Mr.  Everitt's 
interest,  if  he  has  any  at  all,  is  so  remote  and  contingent  as  to 
be  worth  very  trifling." 

Now  I  cannot  suppose  the  defendant  to  be  so  grossly  ignorant 
as  not  to  know  that  it  was  something  more  than  a  supposed 
interest.  He  speaks  of  it  as  being  of  trifling  value ;  language 
which  he  could  not  use  afterwards  when  the  wife  was  dead  ;  he 
must  have  known  that  the  bankrupt  would  be  absolutely  entitled, 
subject  to  the  life-interests  of  the  father  and  mother.  The 
letter  then  proceeds  to  say,  that  Mr.  Jenkin  wishing  that  Everitt 
should  try  his  fortune  again  in  business,  was  willing  to  give  the 
assignees  a  reasonable  compensation,  and  hopes  that  they  will 
not  press  too  hard  upon  an  unfortunate  individual.  It  is  signed 
in  the  name  of  the  defendant  and  his  partner.  This  matter 
seems  to  have  soon  dropped. 

In  July,  1808,  the  wife  died ;  the  defendant  knew  this  before  [  i'^  ] 
October ;  and  I  must  take  it  that  he  knew  that  the  assignees 
were  then  entitled,  subject  to  no  claim  to  deduction,  but  subject 
only  to  the  life-interests  of  Mr.  and  Mrs.  Jenkin.  In  the  month 
of  October  he  agreed  to  purchase  it ;  the  agreement  was  one  that 
was  of  necessity  subject  to  the  consent  of  the  creditors,  and  it 
was  expressly  understood  that  it  was  not  to  be  binding  without 
that  consent.  Accordingly  a  meeting  of  creditors  was  advertised 
for  the  12th  of  November,  ''  To  assent  to  or  dissent  from  the 
said  assignees  selling  and  conveying  the  said  bankrupt's  interest 
in  right  of  his  wife  to  certain  money  under  the  marriage  settle- 
ment of  H.  Jenkin  and  Ann  Jenkin,  the  father  and  mother  of 
the  said  bankrupt's  wife,"  The  meeting  was  held  under  this 
advMKs^iM&t^aad  dUfT^um^ik&i  Whtft they  wei^ dealiQg.^out 

B.B. — ^VOL.  xxin.  c 
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TuBKBB  was  oonsidered  to  be  the  interest  of  the  bankrupt  in  right  of  his 
Habvbt.  ^ife.  The  defendant  could  have  no  title  under  the  agreement 
without  seeing  these  proceedings,  from  which  he  would  see  what 
was  supposed  to  be  the  nature  of  the^interest  intended  to  be  sold. 
In  the  month  of  December  he  sends  a  check  for  the  2801., 
(and  certainly  there  was  some  worldly  prudence  in  sending  the 
money)  and  with  it  a  form  of  a  receipt  to  be  signed  by  the 
assignees ;  not  apprising  them  that  he  had  himself  any  thing  to 
do  with  the  purchase,  but  using  the  name  of  Whitely.  The 
receipt  is  in  these  terms : — ''  Received  on  the  of  December, 

1808,  of  Mr.  George  Whitely,  by  payment  of  Mr.  Harvey,  280Z., 
being  the  purchase-money  for  the  said  bankrupt's  right  and 
interest  under  the  marriage  settlement  of  Mr.  and  Mrs.  Jenkin, 
agreed  to  be  sold  to  him  on  the  25th  day  of  October  last,  subject 
to  the  life-interest  of  Mr.  and  Mrs.  Jenkin  therein ;  the  assignees 
to  shew  title  at  their  expense  under  the  bankruptcy,  and  transfer 
[  *i76  ]  the  said  bankrupt's  ^interest  to  Mr.  Whitely,  or  as  he  shall  direct, 
at  his  expense,  whenever  requested." 

It  is  not  immaterial  in  cases  like  this  to  attend  to  the  descrip- 
tion of  the  property  to  be  sold ;  for  if  one  man  understands  an 
expression  in  one  sense,  and  another  in  a  different  sense ;  though 
the  Court  must  impute  to  both  that  they  understood  it  in 
the  right  sense,  yet  if  there  has  been  any  mistake,  and 
especially  if  the  expression  used  by  one  party  has  at  all  misled 
the  other,  it  is  always  material  in  considering  what  a  court  of 
equity  will  do  with  the  case.  The  condition  that  the  assignees 
were  to  shew  title  at  their  expense  is  also  material,  for  being  the 
family  attorney,  and  therefore,  conversant  with  the  settlement, 
he  must  have  known  that  the  title  would  be  shewn  at  once,  if  it 
was  the  title  of  the  daughter,  and  depended  merely  on  the 
settlement  and  the  commission  of  bankrupt.  But  if  he  knew  of 
anything  else  that  would  be  necessary,  there  was  a  degree  of 
prudence  in  providing  that  the  expense  of  it  should  not  fall  upcn 
himself.  And  he  gives  a  sort  of  explanation  of  this  in  a  subse- 
quent letter,  in  mentioning  that  administration  to  the  wife 
must  be  taken  out  at  the  expense  of  the  assignees ;  this  shews 
the  prudence  of  putting  in  these  words. 
It  turns  cut  that  Whitely  had  nothing  to  do  with  the  pur- 
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chase ;  it  is  not  unreasonable  to   suppose  that  the  assignees      Tubnbb 

might  consider,  that  if  he  was  not  acting  for  himself,  he  would     habvet. 

not  have  the  same  motive  for  making  a  hard  bargain.    But  no 

disclosure  of  the  fact  of  his  being  himself  the  purchaser,  is  made 

till  after  the  receipt  was  returned  signed  by  the  assignees ;  nor 

was  anything  intimated  as  to  his  knowledge  of  the  death  of  Mrs. 

Everitt  till  February,  1809,  when  he  writes  a  letter  mentioning, 

that  in  consequence  of  an  arrangement  with  Mr.  Whitely,  *the      [  *177  ] 

assignment  is  to  be  made  to  him,  and  that  he  finds  it  will  be 

necessary  for  the  assignees  to  take  out  administration  to  Mrs. 

Everitt.    This  was  the  first  communication  made  to  them  of 

her  death,  and  he  does  not  then  coromunicate  what  would  have 

been  fair,  that  he  was  aware  of  the  fact,  not  only  then,  but  at 

the  time  of  the  contract,  at  the  time  of  the  meeting  of  the 

creditors,  and  from  the  month  of  July  preceding. 

In  a  subsequent  letter,  he  states  his  reasons  for  not  communi- 
cating it :  "  It  is  true  I  did  not  mention  Mrs.  Everitt's  death  to 
yea,  nor  did  you  enquire  after  her.  It  was  a  circumstance 
quite  immaterial :  your  enquiry  was  confined  to  Mr.  and  Mrs. 
Jenkin,  who,  if  I  may  be  allowed  the  expression,  are  the  tenants 
for  life,  and  the  reversion  I  purchased  depended  upon  them,  and 
Mrs.  Everitt's  death  neither  affected  it  one  way  or  the  other.  I 
told  you  and  Mr.  Turner,  that  Mr.  and  Mrs.  Jenkin  were 
both  alive  and  well,  and  so  they  are  now."  There  might  be 
negligence  in  their  not  enquiring  whether  the  wife  was  aUve  or 
not ;  it  is  extraordinary  that  such  an  enquiry  was  not  made,  as 
it  certainly  should  have  been.  But  the  defendant,  as  a  man  of 
business,  could  hardly  suppose  that  the  circumstance  was  not 
material.  What?  Was  it  immaterial  that  the  property  could 
not  be  made  his  without  providing  a  settlement  for  the  wife,  and 
that  the  chance  of  her  surviving  her  husband  was  considerable  ? 
At  all  events  he  probably  could  not  have  got  the  money  without 
allowing  her  a  moiety. 

However,  I  have  no  objection  to  impute  to  the  defendant  that 
he  really  supposed  her  death  made  no  difference ;  though  it  is 
scarcely  possible.  It  would  be  great  ignorance.  But  taking  it 
so,  it  would  be  an  innocent  misapprehension,  upon  which  this 
bargain  has  gone  on  to  a  certain  extent,  but  never  to  a  completion. 

C2 
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TuRKEB  The  Court,  in  many  cases,  has  been  in  the  habit  of  saying, 

Habvey.  that  where  parties  deal  for  an  estate,  they  may  put  each  other 
[^''^]  at  arm's  length :  the  purchaser  may  use  his  own  knowledge,  and 
is  not  bound  to  give  the  vendor  information  of  the  value  of  his 
property.  As  in  the  case  that  has  been  mentioned ;  if  an  estate 
is  o£fered  for  sale,  and  I  treat  for  it,  knowing  that  there  is  a 
mine  under  it,  and  the  other  party  makes  no  enquiry,  I  am  not 
bound  to  give  him  any  information  of  it ;  he  acts  for  himself, 
and  exercises  his  own  sense  and  knowledge.  But  a  very  little 
is  sufficient  to  affect  the  application  of  that  principle.  If  a  word, 
if  a  single  word  be  dropped  which  tends  to  mislead  the  vendor, 
that  principle  will  not  be  allowed  to  operate. 

There  have  been  cases  upon  contracts  by  trustees  to  sell,  which 
is  the  situation  of  assignees,  where  the  Court  has  said,  not  that 
it  will  order  the  contracts  to  be  cancelled,  but  that  if  the  trustee 
has  been  negligent,  not  taking  that  care  to  preserve  the  interest 
of  his  cestui  que  trusts  which  he  ought  to  have  done,  it  will  not 
permit  the  party  dealing  with  him  to  take  advantage  of  that 
negligence :  if  he  was  dealing  with  one  whom  he  knew  to  have 
a  duty,  and  if  that  duty  was  plainly  neglected,  the  contract  will 
not  be  enforced. 

But  this  case  goes  farther ;  for  it  is  a  case  where  the  defendant 
knew  the  fact  of  the  wife's  death,  and  where  he  must  have  known 
before  he  could  get  the  contract  completed,  that  they  did  not 
know  it.  It  is  a  case  where  the  creditors  approved  and  consented 
to  the  contract,  as  it  was  laid  before  them ;  and  consequently, 
where  the  damages,  if  he  were  permitted  to  proceed  at  law,  must 
be  paid  by  them,  and  not  by  the  assignees.  Has  he  then  made 
out  any  title  either  to  have  the  property  under  his  agreement, 
[  *17'J  ]  or  to  have  damages  out  of  the  estate,  *for  the  non-performance 
of  it.  Now,  his  agreement  was  to  buy  what  was  proposed  to  the 
creditors  to  be  sold  to  him,  which  was  the  interest  of  the  bank- 
rupt in  right  of  his  wife.  That  could  not  mean  a  wife  who  was 
then  d^ad ;  known  by  him  to  be  dead ;  supposed  by  them  to  be 
living.  I  think,  therefore,  that  a  relief  ought  to  be  given  beyond 
the  decree  of  the  Yice-Chancellor,  and  that  the  contract  must  be 
delivered  up. 
It  seems  to  Bae>  that  fte^^teieadlaat  most  have  been  dmosant 
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that  the  assignees  were  dealing  without  sufficient  knowledge, 
and  that  they  were  carrying  to  the  creditors  a  contract,  the 
effect  of  which  they  did  not  understand,  and  that  the  creditors, 
who  were  to  ratify  it,  did  not  understand  it.  This  he  knew, 
and  I  think  that  he  is  therefore  not  entitled  to  the  benefit  of  the 
contract. 

I  should  have  given  costs,  if  it  had  been  heard  before  me 
originally,  but  not  against  the  decree. 

The  decree  was  reversed^  and  a  decree  made  for  the 
delivery  up  of  the  contract^  and  the  purchase- 
money  to  be  returned  with  5L  per  cent,  interest. 


TUBSER 

r. 
Haevey. 


XELLICE:  v.  the  president  and  guaedians 

OF  THE  ASYLUM. 

TBE     PKESIDENT     and     GUAEDIANS      op     the 

ASYLUM  V.   MELLICK.t 

(Jacob,  180—187.) 

A  bequest  out  of  real  estate  to  erect  a  monument  in  a  cliiircli  to  the 
testator's  memory  is  not  within  the  Statute  of  Mortmain.  Bequest  to 
erect  a  monument  to  the  testator^s  memory  within  a  year  after  his  death 
in  the  church  of  A.,  with  a  legacy  to  the  rector  of  A.,  on  condition  of  his 
consenting  to  the  erection  of  the  monument,  and  a  direction,  that  if  he 
refused^  the  testator  was  to  be  buried  elsewhere :  Held,  that  the  purpose 
failed  by  the  rector's  refusing,  for  many  years,  to  allow  the  monument 
to  be  erected,  though  a  succeeding  rector  was  willing  to  consent. 

E.  BussELL  by  his  will,  dated  in  April,  1784,  after  desiring 
that  he  might  be  buried  at  the  east  end  of  the  vault  of 
the  parish  church  of  St.  John's,  Southwark,  and  giving  various 
minute  directions  as  to  his  funeral,  and  bequeathing  several 
pecuniary  legacies,  devised  his  freehold  estates  to  trustees  upon 
trust  to  sell ;  the  produce  to  be  applied  as  follows  ;  viz.  2,0002. 
in  erecting  a  monument  to  perpetuate  his  memory,  in  the  parish 
church  of  St.  John,  Bouthwark ;  100?.  to  Dr.  Samuel  Johnson,  on 
condition  of  his  writing  an  epitaph  to  be  inscribed  on  his  said 

t  Vavghan  v.  ThomoB  (1886)  33  Ch.  D.  187. 
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Melligk     monument ;  and  the  sam  of  twenty  guineas  to  the  rector  of  the 

The        parish  of  St.  John,  on  condition  of  his  consenting  to  the  placing 

Pbesident    qp  qI  tjjg  monument :  he  directed  the  monument  to  be  immedi- 

AND  r  ' 

GuABDiAKs  ately  set  about  after  his  decease,  and  to  be  completely  finished 

OP  THE 

ASYLUM,  as  soon  as  possible,  not  to  exceed  one  year  after  his  decease. 
The  residue  of  the  money  arising  from  the  sale,  was  to  be  applied 
in  payment  of  some  of  his  legacies. 

The  testator  then  gave  legacies  payable  out  of  his  personal 
estate  to  several  charitable  institutions,  amongst  which,  was  one 
of  lOOZ.  to  the  charity  school  of  the  parish  of  Bt.  John,  and  if  his 
executors  should  be  refused  by  the  rector  of  the  parish  of  St. 
John,  the  liberty  of  erecting  the  monument  in  the  said  church, 
then  he  revoked  the  twenty  guineas  given  to  the  rector,  the  sum 
[  •181  ]  of  *100i.  given  to  be  spent  in  provisions  at  his  funeral,  and  the 
1002.  left  to  the  school  of  that  parish,  and  in  that  case  he  desired 
to  be  interred  in  the  parish  of  St.  George  the  Martyr,  and  gave 
the  twenty  guineas  to  the  rector,  and  the 'latter  sum  of  lOOZ.  to 
the  school  of  that  parish,  and  the  other  sum  of  lOOZ.  to  be  laid 
out  in  provisions  in  that  parish.  The  residue  of  his  personal 
estate  he  gave  to  the  Asylum ;  providing  that  it  should  be  liable 
to  keep  his  monument  in  repair,  the  expense  of  which  was  to  be 
paid  by  the  treasurer  of  the  Asylum  for  the  time  being ;  he  was 
also  to  pay  four  guineas  a>year  to  the  sexton  of  the  parish  where 
the  monument  should  be  erected,  to  keep  it  clean  and  decent. 

The  testator  died  in  1784,  and  in  the  following  year,  a  bill  was 
filed  by  the  trustees  and  executors  for  the  purpose  of  carrying 
into  execution  the  trusts  of  the  will ;  and  by  the  decree  made  in 
December,  1788,  the  will  was  declared  to  be  well  proved,  and  the 
trusts  of  it  were  decreed  to  be  performed  and  carried  into  execu- 
tion, and  it  was  referred  to  the  Master  to  take  the  usual  accounts 
of  the  testator's  estate. 

By  the  Master's  report,  dated  in  June,  1799,  it  appeared  that 
all  the  sums  charged  on  the  testator's  real  estate,  except  the 
2,0001.  given  to  erect  the  monument,  and  the  twenty  guineas  to 
the  rector  of  St.  John,  had  been  paid  out  of  the  rents  and  profits, 
and  that  there  remained  in  the  hands  of  the  surviving  trustee,  a 
balance  arising  from  the  rents,  which  with  the  sum  of 
466Z.  98.  Id.  would  be  sufficient  to  meet  those  two  sums.    An 
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order  was  afterwards  made  on  the  15th  of  June,  1799,  on  the  Melliok 

petition  of  John  Mellick,  and  Sarah  his  wife,   (who  was  the  tek 

testator's  heiress  at  law,)  that  they  should  pay  the  sum  of  ^^^^^^^ 

4661-   8«.  Id.  to  the  trustee,  and  that  he  should  thereupon  Guabdiaks 

OF  THE 

convey  the  testator's  freehold  estates  to  Sarah  *Mellick,  and  her      abtlum. 
heirs,  or  as  she  should  appoint.    The  estates  were  soon  after      [  *^^  1 
conveyed  pursuant  to  this  order.     Sarah  Mellick  died  in  1808, 
leaving  the  plaintiff  John  Mellick,  her  eldest  son  and  heir-at-laW| 
who  procured  letters  of  administration  to  her. 

The  rector  of  the  parish  of  St.  John  having  refused  to  permit 
the  monument  to  be  erected,  the  2,000{.  and  21Z.  dedicated  to 
that  purpose  had  not  been  applied,  and  it  appeared  that  they  had 
been  paid  by  the  trustee  to  the  Asylum.  Some  sums  partly 
arising  from  the  rents  and  profits  of  the  testator's  real  estate, 
and  partly  from  his  personal  estate  had  been  paid  into  Court. 
The  original  cause  having  become  abated,  a  bill  of  revivor  and 
supplement  was  filed  by  the  president  and  guardians  of  the 
Asylum,  claiming  the  fund  in  Court,  and  a  cross-bill  by  J. 
Mellick,  claiming,  as  heir-at-law,  and  as  administrator  to  his 
mother,  the  2,0*21L  given  for  the  purpose  of  erecting  the  monu- 
ment, with  interest,  and  such  part  of  the  fund  in  Court  as  arose 
from  the  real  estate.  On  the  causes  now  coming  on,  it  was 
agreed  that  it  should  be  referred  to  the  Master  to  distinguish 
what  part  of  the  fund  in  Court  arose  from  the  real,  and  what 
part  from  the  personal  estate ;  and  the  question  was  confined 
to  the  2,021Z.  which  had  been  received  by  the  president  and 
guardians  of  the  Asylum,  and  which  they  stated  that  they 
were  willing  to  apply  according  to  the  directions  of  the  will. 
It  was  understood  that  the  present  rector  of  the  parish 
of  St.  John  was  willing  to  permit  the  monument  to  be 
erected. 

Mr.  Aga/r,  Mr.  G.  WiUon,  and  Mr.  Girdlestone,  for  Mellick, 
the  heir  at  law,  contended,  in  the  first  place,  that  the  trust  for  the 
erection  of  a  monument  was  void  under  the  Statute  of  Mortmain ; 
*apon  this  point  they  cited  *Durour  v.  Motteiur,\  where  annuities       [  *183  ] 
to  the  minister,  clerk,  and  sexton  of  a  parish  to  preach  a  sermon 


t  1  Ves.  sen.  321. 
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Melliok  to  the  testator's  memory,  and  to  keep  his  tombstone  in  repair. 

The  '^^^^  ^^d  ^0  ^  charitable  uses,  and  Howse  v.  Chapman^i  where 

^^TnS"^  the  same  was  held  of  a  gift  for  the  improvement  of  the  city  of 

GaARDiANs  Bath.    They  also  argued  that  the  trust  had  failed  by  the  refusal 

OP  THE  *f  ^~f  *f 

Asylum,  of  the  rector  of  St.  John  to  permit  the  monument  to  be  erected  ; 
that  the  testator's  intention  was  to  have  it  completed  within  a 
year  or  not  at  all,  and  that  as  the  Court  could  not  now  execute 
that  purpose,  the  benefit  must  result  to  the  heir-at-law. 

Mr.  Home  and  Mr.  Parker  for  the  Asylum  argued,  that  the 
question  had  been  decided  by  the  decree  establishing  the  will, 
and  by  the  order  of  the  15th  of  June,  1799.  They  distinguished 
Durour  v.  Motteiix^  as  being  a  case  in  which  annuities  were 
given  to  certain  officers,  and  the  services  required  of  them  were 
considered  only  as  accessories. 

The  Master  of  the  Bolls  (after  stating  the  facts  of  the  case) : 

The  first  objection  that  is  made  to  this  gift  is  upon  the  Statute 
of  Mortmain ;  that  it  is  a  devise  to  a  charitable  use,  and  therefore 
void.  If  this  were  the  only  question,  I  strongly  incline  to  think 
that  it  would  not  constitute  any  valid  objection ;  for  I  think  that 
this  is  not  a  charitable  use  within  the  meaning  of  the  statute. 
The  statute  does  not  condemn  the  application  of  property  to 
charitable  purposes,  but  in  order  to  protect  persons  in  extremis 
from  imposition,  permits  it  only  by  deed  enrolled  in  the  life-time 
of  the  donor ;  in  this  it  is  contrary  to  the  former  law,  which  while 
i  rendered  gifts  to  superstitious  uses  void,  excepted  gifts  to 
[  •184  ]  charitable  *use8,  and  held  them  good.  Now  what  are  charitable 
uses  have  been  enumerated  in  the  statute  of  Elizabeth,!  and  in 
Duke.§  They  are  when  the  donor  appropriates  a  gift,  either  to 
charity  or  to  some  public  purpose,  such  as  the  repair  of  bridges, 
ports,  and  havens,  &c.,  not  operating  in  any  manner  to  the 
benefit  of  himself.  But  the  Statute  of  Mortmain  does  not  bear 
a  resemblance  to  any  thing  like  a  sumptuary  law ;  and  does  not 
apply  to  property  expended  like  this  by  the  party  on  himself, 
for  the  gratification  of  his  own  vanity,  on  an  object,  which, 

t  4  R.  E.  292  (4  Yes.  642).  §  p.  131. 

X  43  Eliz.  c  4. 
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instead  of  having  any  similitude  to  charity,  is  the  very  reverse  of 
it ;  the  builder  of  the  monument  is  to  be  paid  for  his  labour  only. 
It  stands  on  the  same  footing  as  an  expensive  funeral ;  and  it 
has  never  been  argued  that  the  expenses  of  a  funeral  cannot  be 
defrayed  out  of  real  estate.  There  is  nothing  to  control  the 
general  right  incident  to  property  of  disposing  of  it,  either  in  the 
party's  life-time,  or  after  his  death,  as  he  may  think  proper ; 
and  though  the  sum  which  this  testator  has  devoted  to  the  erec- 
tion of  his  monument  may  be  disproportioned  to  his  station  in 
life,  the  Court  cannot  on  any  such  grounds  extend  the  construc- 
tion of  the  statute. 

But,  on  the  other  ground,  I  feel  that  there  must  be  considerable 
difficulty  in  determining  that  the  monument  ought  now  to  be 
btult.  If  the  delay  that  has  taken  place  were  accounted  for  by 
the  lis  pendens,  it  might  be  different ;  but  the  question  that  now 
arises  upon  the  construction  of  the  will  is,  whether  the  testator 
intended  the  monument  to  be  erected  at  so  remote  a  period  as 
the  present.  The  sum  was  directed  to  be  laid  out  immediately ; 
the  idea  of  having  the  monument  erected  soon,  being  probably 
more  gratifying  to  him,  that  it  might  appear  ^shortly  after  his 
death,  and  be  seen  by  those  who  had  known  him.  If,  however, 
a  long  interval  of  thirty-seven  years  were  to  elapse,  it  is  a 
different  question,  whether  it  was  his  intention  that  it  should 
then  be  built  to  revive  the  recollection  of  him,  at  a  time  when  he 
would  be  forgotten. 

But  we  are  not  to  speculate  upon  what  might  have  been  his 
meaning ;  for  he  has  limited  the  first  year  from  his  death  for 
the  completion  of  the  work,  if  it  could  be  done  at  all.  Applica- 
tion was  to  be  made  to  the  rector  for  his  consent,  so  speedily  that 
the  place  of  his  burial  was  to  depend  upon  it.  If  the  rector  of 
St.  John  would  not  consent,  he  was  to  be  buried  elsewhere,  so 
that  the  point  whether  the  monument  was  to  be  erected,  was  to 
be  determined  immediately  after  his  death.  In  the  event  of  the 
rector's  refusal,  he  does  not  say  expressly  what  is  to  be  done, 
but  I  think  it  does  by  implication ;  for  he  desires  it  to  be  erected 
in  a  particular  place,  the  possibility  of  doing  which,  depends  on 
another  person,  and  being  aware  of  that,  he  gives  him  a  legacy 
to  purchase  his  consent ;  and  must  it  not  then  be  supposed  that 
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Meluck  if  that  conBent  was  not  given,  the  monument  was  not  intended 

XuB  to  be  erected  at  all  ?  If  the  will  was  acted  on,  he  must  have  been 

^*^D^^  buried  in  the  parish  of  St.  George  the  Martyr,  and    he  could 

GuABDiAKs  hardly  have  meant  that  his  body  should  be  in  one  place  and  the 

OP  THE  V  * 

ABTLUM.  tomb  in  another.  He  says  positively  that  it  is  to  be  done 
within  one  year,  and  if  within  .that  year  the  rector  will  not 
consent,  is  not  that  a  negative  to  the  erecting  it  at  all  J  We  now 
learn  that  the  present  rector  is  differently  disposed,  but  could  the 
testator  have  meant  to  suspend  the  2,000Z.  till  a  rector  could  be 
found  willing  to  have  his  monument  placed  in  the  church  ?  At 
all  events,  it  could  only  be  suspended  for  a  reasonable  time,  and 
when  for  so  long  a  time  that  which  he  directed  has  been 

[  *iS6  ]  impossible,  not  from  any  *neglect  of  his  trustees,  but  from  the 
dissent  of  another,  I  think  it  is  too  late  to  say  that  it  shall  be 
done  now. 

I  think  the  question  has  not  been  decided  by  the  decree,  or 
the  former  order.  At  the  time  of  the  decree  the  dissent  of  the 
rector  did  not  appear ;  his  continued  persevering  dissent  for  so 
many  years  could  not  be  known,  and  this  view  of  the  subject  was 
not  therefore  before  the  Court.  As  to  the  order  of  1799,  the 
Court  was  not  then  determining  the  question ;  indeed,  it  could 
not  properly  come  under  consideration  upon  petition ;  the 
husband  of  the  heir-at-law  being  desirous  to  be  put  into  posses- 
sion of  the  estates,  paid  the  amount  of  the  charges,  as  a  fund  to 
be  responsible,  if  it  was  ultimately  decided  that  it  was  to  be 
raised.  I  think  it  would  be  too  much  to  press  that  as  a  direct 
consent,  and  therefore  I  consider  the  question  now  open.  I  think 
the  2,000L  is  not  now  to  be  applied  to  the  purpose  directed  by 
the  testator,  and  it  therefore  belongs  to  the  heir-at-law.  With 
respect  to  the  fund  in  Court,  there  must  be  an  account  taken  to 
ascertain  what  part  of  it  arises  from  real,  and  what  part  from 
personal  estate. 

His  Honour  doth  declare,  that  inasmuch  as  a  period  of  thirty- 
six  years  and  upwards  has  elapsed  since  the  death  of  B.  Bussell, 
the  testator,  without  erecting  the  monument  by  his  will  directed 
to  be  erected  in  the  parish  church  of  St.  John's,  Southwark,  to 
perpetuate  his  memory,  such   monument  ought  not  at  this 
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distance  of  time  from  his  death  to  be  so  erected,  but  that  the  said  Mellick 

J.  Mellick,  the  heir-at-law  of  the  said  testator,  is  entitled  to  the  thb 

sums  of  2,000Z.  and  211.  in  the  pleadings  mentioned  to  have  been  ^*™^2"^"^ 

raised  out  of  the  testator's  freehold  estates,  as  directed  by  his  Guardians 

.  OP  THB 

will,  for  the  purpose  of  erecting  such  monument,  *with  mterest      asylum. 
thereon  respectively,  at  the  rate  of  51.  per  cent,  per  annum,  from      [  •i^^  3 
the  19th  day  of  December,  1799,  when  the  accounts  relating  to 
the  said  freehold  estates  were  closed  with  the  then  heir-at-law  of 
the  said  testator,  and  such  two  sums  retained  for  the  purpose 
aforesaid.— Beg.  Lib.  A.  1820.  fo.  2077. 


HALL  V.  DEWES. 

(Jacob,  189—193.) 

Power  of  sale  to  A.,  the  tenant  for  life  of  real  estate,  to  be  exercised 
-with  the  consent  of  three  persons,  their  heirs  or  assigns,  and  they  or  the 
Bnrvivor,  his  executors  or  administrators,  had  power  to  give  receipts. 
These  three  persons  were  also  trustees  of  the  settled  estates  under  a 
limitation  to  them  in  the  settlement  in  fee  simple  in  remainder  after  the 
death  of  A.  upon  trust  for  sale.  The  settlement  contained  the  usual 
power  of  appointing  new  trustees.  A  new  trustee  was  appointed  in  the 
place  of  one  who  retired;  another  trustee  died:  Held,  that  a  pur- 
chaser could  not  be  compelled  to  accept  a  title  under  the  power  of 


In  this  case  the  power  of  consenting  to  a  sale  was  so  mani- 
festly connected  with  the  office  of  the  trustees  that  little  question 
could  now  be  raised  as  to  the  survivorship  of  the  power, 
even  if  the  Trustee  Act,  1898,  s.  22,  had  not  been  passed.  But 
it  is  thought  desirable  to  preserve  the  following  comment  by  the 
Lord  Chancblloe  upon  the  case  of  Townsend  v.  Wilson,  19 
R.  E.  898 ;  1  B.  &  Aid.  608.— 0.  A.  S. 


1821. 
Auff.  2. 

Lord 
Eldon,  L.C. 

[189] 


With  respect  to  Townsend  v.  Wilson^  his  Lordship  asked 
whether  the  Court  of  King's  Bench  considered  that  the  two 
surviving  trustees  and  the  heir  of  the  deceased  trustee  were  to 
act  together;  for  it  was  one  thing  to  say  that  the  survivors 
should  not  act  until  another  was  appointed,  and  a  different  thing 
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to  say  that  the  heir  of  the  deceased  trustee  could  act  in  the 
mean  time.  His  Lordship  said  that  he  did  not  agree  with  the 
decision  in  that  case ;  he  believed  that  he  should  not  have  been 
induced  so  to  decide  it,  but  he  could  not  make  the  defendant 
take  the  title  upon  any  opinion  of  his.  It  must  be  understood 
that  he  proceeded  on  the  ground  that  he  could  not  compel  the 
purchaser  to  accept  the  title,  for  he  should  be  sorry  to  have  it 
recorded  that  he  agreed  to  that  case. 


1821. 
Aug.  3. 

Loid 
Eldon,  L.C. 

[193] 


LOGAN  V.  FAIRLERt 

(Jacob,  193—194.) 

A  person  reeiding  out  of  the  jarisdiction  will  not  be  appointed  sole 
guardian  by  the  Court. 

This  was  a  petition  praying  that  a  person  named  in  it  might 
be  appointed  to  act  as  guardian  to  the  infant  plaintiffs,  who 
were  resident  in  Scotland,  and  that  the  infants'  property,  about 
20Z.  per  annum  each,  might  be  applied  for  their  maintenance. 
The  person  proposed  resided  in  Edinburgh. 


Mr.  Heald,  in  support  of  the  petition. 

The  Lobd  Chancellor: 

[  'i^^  ]  Some  one  resident  within  the  jurisdiction  must  be  *appointed. 

There  must  be  some  one  answerable  to  the  Court. 


A  person  residing  in  London  was  then  proposed;  he  was 
appointed  to  have  the  care  of  the  maintenance  and  education  of 
the  infants,  and  it  was  ordered  that  the  dividends  should  be 
paid  to  him,  to  be  applied  for  their  maintenance. — Beg.  Lib.  B. 
1820,  fo.  1602. 


t  Cited  by  Lord  Cranworth,  L.C., 
Hope  V.  Hope  (1854)  4  D.  M.  &  G. 


328,  346. 
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MUCKLOW  V.  FULLERf  i82i. 

(Jacob,  19S— 202.)  Aug^d,  7. 

Where  peisonal  property  is  bequeathed  to  executors,  as  trustees,  the  Lord 

probate  of  the  will  is  an  acceptance  of  the  trusts.  ldon,    .  . 

The  usual  indemnity  clause  does  not  exonerate  one  of  two  trustees        I-  ^^°  J 
from  a  loss  occasioned  by  a  debt  due  from  the  other  having  been  suffered 
to  remain  outstanding. 

Maby  Hiooinson  by  her  will  dated  in  April,  1797,  reciting  that 
John  Mucklow  was  indebted  to  her  in  a  sum  of  600Z.  on  his  bond, 
directed  her  executors  and  trustees  to  get  in  and  place  the  said 
5001.  on  Government  stock  or  security  at  interest  in  their  joint 
names,  within  three  years  next  after  her  decease ;  and  she  gave 
the  annual  produce  thereof  to  her  brother  for  his  life  ;  and  after 
his  death  she  gave  2602.  part  of  it  to  A.  Wratislaw,  and  she  gave 
to  the  plaintiff  Frances  Mucklow  the  sum  of  2502.,  the  other  half 
part,  the  interest  to  be  applied  by  her  executors  towards  her 
education  and  maintenance  until  she  should  attain  the  age  of 
twenty-one  years  or  be  married,  and  the  capital  then  to  be  paid. 
She  appointed  John  Mucklow  and  J.  Fuller  to  be  her  executors. 
The  will  contained  a  clause  declaring  that  Mucklow  and  Fuller 
were  to  be  chargeable  with  or  accountable  for  such  monies  only 
as  they  should  actually  receive,  and  not  to  be  answerable  or 
accountable  for  each  other,  but  each  for  his  own  acts,  receipts, 
payments,  neglects,  or  defaults  only,  and  not  for  any  moneys 
for  which  they  should  join  in  any  transfer  or  sign  any  receipt  for 
conformity ;  and  they  were  not  to  be  answerable  for  any  banker 
with  whom  they  might  deposit  the  trust  monies,  or  for  any 
other  loss,  unless  it  should  happen  through  their  wilful  default. 

The  testatrix  survived  her  brother,  and  died  in  1799,  and  the 
two  executors  proved  the  will.  The  sum  of  6002.  due  from 
Mucklow  was  not  paid  in  or  invested  according  to  the  directions 
of  the  will.  The  plaintiff,  *who  was  the  daughter  of  Mucklow,  [  •1S9  ] 
came  of  age  in  the  year  1818,  and  in  the  year  1817,  filed  her 
bill  to  compel  payment  of  her  legacy  of  2502. 

The  defendant  Mucklow,  who  in  the  year  1815,  had  taken  the 
benefit  of  the  Act  for  the  relief  of  insolvent  debtors,  m  hiis  answer 

t  See  and  distuftgitiui^  i^d^  tilMim^dithr  (;Mb\'7  P.  Ifr  &  G.  563,  581 
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MucKLow  contended  that  he  had  in  fact  satisfied  his  daughter's  legacy  by 
Fuller,  extra  expenses  incurred  in  her  education  and  advancement.  The 
defendant  Fuller  stated  that  though  he  had  proved  the  will,  he 
had  never  possessed  himself  of  any  of  the  effects  of  the  testatrix, 
and  did  not  accept  or  act  in  the  trusts  of  the  will,  except  by 
joining  in  transferring  some  stock,  and  in  executing  a  power  of 
attorney  for  the  receipt  of  the  dividends,  and  he  therefore  con- 
ceived that  he  was  not  answerable  for  the  loss  arising  from  the 
insolvency  of  Mucklow.  He  admitted  that  he  had,  in  1811, 
taken  a  mortgage  &om  Mucklow  for  a  debt  due  to  himself,  but 
denied  having  any  suspicion  that  he  was  likely  to  become  insol- 
vent. 

The  cause  was  heard  in  June,  1819,  before  the  Yice-Chancellor, 
who  directed  an  enquiry  whether  the  plaintiff  was  ever  in  any 
manner  and  how  satisfied  or  paid  her  legacy,  or  any  part  of  it, 
or  whether  it  had  been  and  how  applied  to  her  use,  and  at  what 
time  or  times ;  and  if  the  Master  should  find  that  she  was  not 
satisfied  her  legacy,  then  he  was  to  enquire  when  she  first  knew 
.  that  it  was  bequeathed  to  her,  and  how  soon  after  she  came  of 
age,  and  was  informed  of  it,  she  applied  to  the  defendant 
Fuller  for  payment  of  it,  and  whether  she  in  any  manner 
acquiesced  in  its  remaining  in  the  hands  of  Mucklow.  The 
Master  by  his  report  certified  that  no  part  of  the  legacy  had 
been  satisfied ;  that  the  plaintiff  had  been  apprised  of  the  legacy 
in  August,  1812,  but  did  not  apply  to  Fuller  for  payment  till 
[  *200  ]  August,  1816 ;  and  *that  she  had  not  acquiesced  in  its  remaining 
in  the  hands  of  Mucklow,  except  by  not  demanding  it.  It 
appeared  that  she  was  subject  to  fits,  and  a  person  of  weak 
intellects. 

The  cause  was  heard  before  the  Vice-Chancellor  upon  further 
directions  on  the  Srd  of  April,  1821,  when  a  decree  was  made 
for  payment  by  the  defendant  Fuller  of  the  legacy,  with  interest 
from  the  time  of  the  plaintiff's  coming  of  age,  and  costs.  From 
this  decree  the  defendant  Fuller  appealed,  and  now  moved  to 
stay  proceedings  in  the  meantime. 

Mr.  Home,  in  support  of  the  motion.    *    *    * 

Mr,  Hart  and  Mr.  Oarratt,  on  the  other  side.    *     •     * 
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The  Lord  Chancellob:  Muoklomt 

It  is  clear  that  the  defendant  having  proved  the  will,  by  so      fqllbk. 
doing  accepted  the  legacies  in  trust :    he  cannot  say  that  he       C  ^^^  ] 
has  not  accepted  the  trusts.    The  will  contains  express  directions 
what  the   executors  are  to  do,  and  if  he  makes  himself  an 
executor,  he  must  do  all  which  he  is  directed  to  do  as  executor. 

I  think  the  circumstance  of  his  taking  a  security  for  his  own 
debt  is  of  no  importance.  I  look  on  him  as  acting  bond  fide, 
and  supposing  that  he  had  nothing  do  do  with  the  trusts ;  I 
take  that  to  have  been  his  opinion.  The  circumstance  of  her 
not  demanding  it  is  of  little  consequence,  and  for  this  reason :  if 
he  was  not  liable,  it  was  of  course  nothing ;  if  he  was,  he  stood 
in  a  situation  in  which  he  ought  to  have  had  communication 
with  her  upon  the  subject.  He  cannot  impute  to  her  as  laches, 
the  circumstance  of  her  not  demanding  it,  when  he  was  all 
along  contending  that  he  was  not  bound  to  pay  it.  The  question 
is,  whether  looking  at  all  the  contents  of  the  will,  and  at  his 
having  proved  it,  he  has  not  involved  himself  in  a  liability 
that  he  had  no  conception  of.  I  cannot  but  think  it  most  dan- 
gerous to  lay  it  down,  that  with  such  a  clause  as  this,  he  can 
prove  the  *will,  and  then  say  that  someone  else  may  perform  the  [  '»202  ] 
trusts. 

The  LoBD  Chancellor  after  stating  the  will,  observed  that  the      Aug,  7 
indemnity  clause  would  not  apply  to  the  case. 

The  defendant  admits  that  he  has  proved  and  has  made  him- 
self executor,  and  then  the  question  is,  whether  having  done 
that,  it  is  possible  for  him  (attending  to  what  was  the  inten- 
tion of  the  testatrix)  to  say  that  though  executor  he  is  not  clothed 
with  any  of  the  trusts.  Now  my  opinion  is,  that  if  he  took  on 
himself  to  be  executor,  he  was  to  do  all  that  she  intended  her 
executors  to  do,  and  it  was  her  intention  that  the  persons  taking 
out  probate  should  take  upon  themselves  all  the  trusts.  On  this 
principle  I  think  the  decree  right,  and  that  Fuller  must  be 
answerable  if  the  money  could  have  been  recovered  from 
Mucklow.    On  that  point,  if  necessary,  there  may  be  an  enquiry. 

The  enquiry  was  declined,  an  I  the  appeal  dismissed,  f 
t  Beg.  lib.  B.  1820,  fo.  1496. 
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1821.  SHELLEY  V.  BKYEK.f 

"*!?:!' ^'  (Jacob,  207-211.) 

JRolU  Coftrt.  j^  testator  gives  the  residue  to  be  divided  after  his  sister's  deatii, 

^\P^^*  amongst  his  nephews  and  nieces,  and  by  a  codicil  gives  to  a  great  niece, 

r  907  1  whom  he  caUs  his  niece,  500/.  over  and  above  her  share  after  the  decease 

>>        ••  of  his  sister.    Held,  that  none  of  the  great  nephews  or  nieces  were 

entitled  to  share  in  ihe  residue,  since  the  mistaken  reference  did  not 

enlarge  the  expression  used  in  the  wilL 

Samuel  Shelley  by  his  will  dated  in  1805,  after  bequeathing 
some  legacies  and  annuities,  gave  the  residue  of  his  real  and 
personal  estate  to  trustees,  upon  trust  to  sell  such  part  of  it  as 
did  not  consist  of  money  in  the  funds,  to  invest  it  on  Govern- 
ment or  other  securities,  and  to  pay  the  interest  to  his  sister 
Susannah  Shelley  for  her  life,  and  immediately  after  her  death, 
he  directed  all  his  residuary  property,  subject  to  the  annuities 
before  bequeathed,  to  be  divided  unto  and  equally  between  his 
nephews  and  nieces  who  might  be  then  living. 

The  testator  afterwards  made  several  codicils,  by  the  third  of 
which,  dated  in  July,  1807,  he  gave  to  his  infant  niece  Harriet 
Shelley,  whom  he  had  not  then  seen,  the  sum  of  500L  at  one 
year  after  his  decease,  over  and  above  her  share  after  the  decease 
of.  his  sister  in  the  body  of  his  will  treated  of  more  at  large. 
The  testator  died  in  January,  1809. 

Harriet  Shelley,  mentioned  in  the  third  codicil,  (the  plaintiff 
in  this  cause,)  was  bom  subsequently  to  the  date  of  the  will,  and 
was  a  great  niece  of  the  testator's.  The  testator  at  the  time  of 
his  death  had  several  nephews,  and  two  great  nephews,  but  no 
niece,  and  no  great  nieces,  except  the  plaintiff.  His  sister 
Susannah  Shelley  died  in  1819,  and  previously  to  her  death 
several  great  nephews  and  great  nieces  to  the  testator  were  bom. 
Under  the  decree  in  the  cause  the  Master  had  taken  the  accounts 
of  the  testator's  estate,  and  had  made  the  necessary  enquiries  as 
to  the  state  of  his  family.  The  cause  now  came  on  for  further 
directions. 

[  208  ]  -S^^-  Home  and  Mr.  Stephen,  for  the  plaintiff,  contended  that 

the  fund  was  divisible  between  the.  testator's  nephews  and  the 
t  In  r»JM0tMr'r2ViMir  (leTilVlyi^Bv  6  Ch.  351. 
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plaintiff,  she  being  specifically  named  -in  the  codicil  as  one  of  the     Shbllbt 
persons  to  take.  b^;,,^ 

Mr.  Whitmarsh  and  Mr.  Garraity  for  the  great  nephews  and 
great  nieces,  contended  that  they  were  entitled  to  share  equally 
with  the  nephews.     ♦     *    ♦ 

Mr.  TyrreUf  for  the  testator's  nephews. 

*    *    There  is  nothing  in  favour  of  the  plaintiff,  but  the  infer-       C  209  j 
ence  that  may  be  raised  from  the  codicil.    *    ♦    ♦ 

[None  of  the  cases  cited  were  referred  to  in  the  judgment.] 

Thb  Masteb  of  the  Bolls  : 

I  must  confess  that  I  have  not  been  able  to  come  to  a  very 
clear  conclusion,  but  I  will  state  how  it  strikes  me  at  present, 
reserving  an  opportunity  for  further  consideration.  On  the  con- 
struction of  the  will  taken  alone,  it  is  admitted  on  all  sides  that 
there  is  no  ambiguity,  and  it  is  not  a  case  where  difficulty  arises 
from  there  *being  no  person  to  answer  the  description  ;  the  gift  [  *2io  ] 
is  prospective,  and  other  nephews  and  nieces  might  have  been 
bom  before  the  death  of  the  tenant  for  life. 

It  appears  by  the  cases  that  where  there  are,  or  may  be  at  the 
time  when  the  distribution  is  to  take  place,  persons  answering 
the  description,  the  Court  is  not  at  liberty  to  include  any  not 
within  the  terms.  Thus  it  being  clear  upon  the  will,  the  onus 
is  thrown  on  those  who  desire  to  extend  the  construction.  The 
codicil  gives  rise  to  the  doubt ;  and  with  respect  to  this^it  is  to 
be  observed,  that  though  the  codicil  must  be  taken  with  the  will, 
yet  it  is  not  actually  the  same  as  if  it  had  formed  part  of  it ; 
for  at  the  time  of  making  it,  the  testator  might  have  been 
writing  only  from  recollection  of  what  he  had  done  by  his  will, 
and  without  an  accurate  knowledge  of  its  contents.  In  the 
interval  between  the  will  and  codicil  the  plaintiff  was  born.  The 
testator  gives  to  her  600Z.  at  one  year  after  his  decease ;  as  to 
that,  if  it  stood  alone,  there  could  be  no  doubt ;  but  he  adds  these 
words:  "over  and  above  her  share  after  the  decease  of  my 
sister  in  the  body  of  my  will  treated  of  more  at  large."  I  think 
it  is  impossible  to  contend  that  this  does  not  refer  to  the  passage 
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Shsllkt  in  his  will  disposing  of  the  residue.  Hence  the  argument  arises 
Bbteb.  that  it  was  the  intention  of  the  testator  retrospectively  to  give  a 
construction  to  the  words  used  in  his  will.  The  difl&culty  is,  that 
if  the  words  are  to  be  extended  with  respect  to  the  plaintiff,  the 
same  must  be  done  as  to  the  other  great  nephews  and  great 
nieces,  and  both  the  classes,  including  the  parents  and  children, 
must  take  together  under  the  same  denomination.  But  it  would 
be  contrary  to  the  authorities  to  interpret  a  term  having  an 
appropriate  application  to  one  class,  as  extending  to  two  classes, 
comprising  both  parents  and  children. 
[  211  ]  The  most  cogent  argument  in  favour  of  the  plaintiff  is,  that 

the  testator  has  called  her  his  niece,  and  that  this,  coupled  with 
the  will,  puts  an  interpretation  upon  it,  and  shews  that  he  meant 
to  use  the  term  in  a  sense  that  should  include  her.  But  still  I 
feel  a  difficulty  about  it, 'and  I  think  the  weight  of  the  argument  is 
the  other  way,  and  that  we  must  consider  it  to  be  a  misrecoUection 
of  his  will ;  he  is  speaking  of  the  share  which  he  had  given  her, 
when,  in  fact,  he  had  given  her  none.  I  confess  that  I  am  not 
satisfied  with  this  conclusion ;  there  is  considerable  difficulty  on 
both  sides ;  but  I  think  it  is  better  to  abide  by  the  terms,  which 
are  express,  than  to  take  upon  myself  by  inference  to  enlarge 
them,  either  to  let  in  the  plaintiff  or  the  other  great  nephews 
and  nieces. 

The  Mastbb  of  the  Bolls  afterwards  stated  that  he  continued 
of  the  same  opinion. 


1821.  CANDLEE  V.  CANDLER 

^vg^'^'  (Jacob,  226—233.) 

An  agreement  by  a  solicitor  to  pay  a  share  of  tlie  profits  of  His 
busiiiess  to  another  person  who  is  not  a  solicitor,  is  not  illegal.    Semble. 

Sbb  Bunn  v.  Guy,  7  R.  R.  560  (1  Smith,  1 ;  4  East,  190). 
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BLUETT  V,  JESSOP.  i82i- 

(Jacob.  240-243.)  Au,.UA%iO 

In  a  creditor's  suit,  it  appealing  that  there  were  no  assets  applicable       ^  nifM.  * 
to  the  payment  of  the  plaintiffs*  debts,  the  plaintiffs  were  ordered  to  ^j^^ 

pay  the  costs.  r  240  -j 

But  other  creditors,  entitled  to  a  specific  Uen,  having  proved,  were 
ordered  to  pay  the  costs  of  the  proceedings  relative  to  their  debts. 

The  direction  for  creditors  coming  in  under  a  decree,  to  contribute  to 
the  costs  is  not  enforced  in  practice. 

This  was  a  bill  by  four  persons  claiming  to  be  simple  contract 
creditors  of  James  Spedding,  deceased,  against  his  executor :  the 
corporation  of  London,  who  owed  to  the  testator  a  sum  of  680Z., 
were  also  made  parties,  and  that  sum  was  paid  into  Court. 
The  executor  by  his  answer  stated  that  the  testator  died  insol- 
vent ;  some  part  of  his  property  having  been  taken  in  execution, 
and  the  rest  assigned  in  satisfaction  of  specific  debts.  By  the 
decree  the  usual  accounts  were  directed. 

The  Master  by  his  report  found  that  one  only  of  the  plaintiffs 
was  a  creditor  of  the  testator.  Twp  other  debts  were  proved ; 
one  of  which  was  to  the  defendant  the  executor,  and  J.  Wright, 
his  partner,  who  claimed  under  two  assignments  a  lien  upon  the 
fond  in  court  arising  from  the  debt  of  680Z.,  and  upon  some  other 
property  of  the  testator's ;  another  debt  was  due  to  B.  and  S. 
Granger,  who  also  claimed  a  lien  on  the  fund  in  Court;  the 
Master  reported  that  B.  and  S.  Granger  were  entitled  id  the 
first  lien  on  it;  he  found  that  there  was  no  property  of  the 
testator  except  that  which  was  subject  to  the  lien  for  these  two 
debts,  and  which  was  entirely  exhausted  by  them.  The  defen- 
dant, the  executor,  had  died  pending  the  suit,  which  was  revived 
against  his  representatives.  It  now  came  on  for  further 
directions. 

Mr.  Wingfield  and  Mr.  Roots^  for  the  defendant,  contended 
that  the  plaintiffs  ought  to  pay  the  costs  of  the  suit. 

Mr.  Roupell,  for  the  plaintiffs,  argued  that  the  costs  ought       [  241  ] 
to  be  paid  out  of  the  fund  in  Court.    At  law  where  an  action  is 
brought  against  an  executor  by  a  creditor,  if  he  has  no  assets, 
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Blubtt  the  plaintiff  takes  a  judgment  quando  acdderint,  and  the  defen- 
jKMop.  ^*^t  P^ys  ^^^  ^"^^  coetfl.  At  least  that  should  be  the  case  here. 
But  in  addition  to  that,  the  defendant  and  the  Grangers  have 
come  in  and  proved  their  debts  under  the  decree,  and  have  the 
benefit  of  it ;  by  payment  out  of  the  fund  which  the  plaintiffs 
have  brought  into  Court. 

Avg.  16.     The  Master  of  the  Bolls  : 

The  question  here  is,  what  is  to  be  done  in  a  creditor's  suit 
where  it  turns  out  that  there  are  no  assets.  I  do  not  find  that 
there  has  been  any  decision  of  it.  If  we  consider  the  point 
stripped  of  every  circumstance  that  can  throw  blame  on  either 
side,  we  should  say  on  general  principles  that  the  result  ought 
to  be  that  the  plaintiff  should  pay  the  costs.  The  plaintiff 
ought,  before  he  proceeds  to  put  the  defendant  to  a  certain 
expense,  to  consider  whether  he  will  be  able  to  obtain  any 
relief. 

Then  is  there  any  difference  with  respect  to  an  executor  ?  It 
is  said  that  by  proving  the  will  he  takes  on  himself  this  liability, 
and  must  at  least  pay  his  own  costs.  But  even  if  that  were  so 
at  law,  it  does  not  follow  that  it  must  be  the  same  in  equity. 
An  executor  when  plaintiff  at  law  is  exempted  from  payment  of 
costs,  because  the  statute!  has  been  decided  not  to  apply  to  that 

L  '*242  ]  case ;  it  being  considered  not  to  operate  with  respect  *to  a 
person  suing  in  autre  droit,  who  may  be  supposed  not  to  be  so 
well  acquainted  with  the  subject  of  the  action.  Bull.  N.  P.  881 ; 
Cro.  El.  508.  But  when  he  is  a  defendant,  it  depends  upon  the 
plea.  If  he  pleads  no  assets,  and  the  contrary  is  found,  he 
pays  the  costs.  It  may  vary  with  some  particular  pleas;  in 
general  when  he  succeeds  on  all  points  he  is  entitled  to  his  costs. 
In  equity  the  proceeding  is  different.  If  the  creditor  is  pre- 
viously ignorant  of  the  state  of  the  assets,  still  if  where  the 
executor  states  on  oath  that  there  is  nothing  to  distribute, 
he  chooses  to  go  on,  the  consequence  of  deciding  that  in  such  a 
case  the  executor  is  not  to  have  costs,  would  be  that  as  other 
creditors  may  bring   other  suits,  harassing  him  in  the   same 

t  23  Hen.  Yin.  o.  16,  repealed  46  &  47  Yict.  c.  49. 
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manner,  he  might  be  exposed  to  ruin.    I  cannot  accede  to  such      Blubtt 
a  principle.  j^Siop. 

In  this  case  there  are  no  peculiar  circumstances  to  protect  the 
plaintiffs.  Three  of  them  appear  not  to  have  been  creditors  at 
all.  The  answer  disclosed  that  there  was  not  a  particle  of  pro- 
perty undisposed  of :  but  they  were  not  satisfied,  and  insisted  on 
the  account.  The  Master  by  his  report  states  how  he  conceives 
the  Grangers  and  the  assignees  of  the  debt  to  be  entitled :  but 
as  to  the  plaintiffs,  it  is  clear  that  there  is  nothing  to  pay  them, 
nothing  being  left  to  pay  even  the  costs. 

As  to  the  fund  in  Court,  we  cannot  make  it  bear  the  costs.  It 
was  brought  into  Court  by  an  order  in  1811,  but  it  was  not  the 
property  of  the  testator :  it  belonged  to  other  persons,  having  a 
right  independent  of  anything  the  Court  could  do ;  the  right  to 
it  must  be  discussed  between  them.  I  think,  therefore,  that  the 
plaintiffs  must  pay  the  costs. 

Mr.  RoupeU  suggested,  that  by  the  decree  creditors  coming      [  248  ] 
in  were  to  pay  a  proportion  of  the  costs. 

The  Master  of  the  Bolls  remarked,  that  that  was  the 
common  form  of  such  decrees,  and  it  had  been  sometimes  a 
question  whether  the  plaintiff  was  not  entitled  to  contribution  ; 
bat  he  believed  that  in  practice  no  one  had  ever  heard  of  any 
such  thing  being  done. 

The  cause  was  mentioned  again  with  reference  to  the  disposi-  Attg.  20. 
tion  of  the  fund  remaining  in  Court,  when  the  decree  was  made, 
directing  it  to  be  paid  out  to  J.  Wright  and  to  B.  and  8.  Granger, 
in  the  proportions  in  which  the  Master  reported  them  to  be 
entitled.  It  was  ordered  that  the  costs  of  the  late  defendant 
W.  Jessop,  and  the  present  defendants,  his  executors,  of  the 
proceedings  in  the  Master's  oflSce,  by  J.  Wright  and  B.  and  S. 
Granger  in  substantiating  their  respective  liens  on  the  fund 
should  be  paid  by  them  respectively,  and  that  the  rest  of  the 
costs  of  the  defendants  should  be  paid  by  the  plaintiffs. — ^Beg. 
Lib.  A.  1820,  fo.  2409. 
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LYONS  V.  BLENKIN.t 

(Jaoob,  246—265.) 

Juiifldiotion  of  the  Oourt  of  Chanoery  to  control  the  authority  of  a 
father  oyer  his  infant  children. 

Application  of  a  father,  praying  that  his  children  might  be  delivered 
up  to  him  by  an  aunt,  who  was  guardian  of  their  fortunes,  with  a  dis- 
cretionary trust  for  their  maintenance,  and  with  whom  he  had  permitted 
them  to  reside  for  a  long  time,  refused  under  the  circumstances. 

Maby  Bbatbon  by  her  will  dated  in  May,  1815,  gave  to  her 
daughter  Mary  Bumham,  amongst  other  things,  a  moiety  of  a 
freehold  estate,  the  other  moiety  of  vrhich  she  gave  to  h^r  three 
grand-daughters,  Mary  Lyons,  Frances  Lyons,  and  Jane  B. 
[  *246  ]  Lyons  in  fee,  *as  tenants  in  common,  and  she  declared  that  her 
daughter  Mary  Bumham  should  during  her  life  have  the  sole 
and  separate  management  of  this  estate.  She  devised  other 
lands  and  gave  pecuniary  legacies  to  each  of  her  three  grand- 
daughters respectively,  directing  the  legacies  to  be  paid  to  them 
by  her  executrix  on  their  attaining  twenty-one,  with  benefit  of  sur- 
vivorship between  them  in  the  event  of  dying  under  that  age 
unmarried.  The  residue  of  her  real  and  personal  estate  she 
gave  to  her  daughter  Mary  Bumham.  The  testatrix  then  em- 
povrered  her  daughter  Mary  Bumham,  during  the  minority  of 
her  grand-children,  to  receive  the  rents,  issues,  and  annual  pro- 
ceeds of  their  respective  shares,  and  to  pay  and  apply  such  part 
thereof  as  to  her  should  seem  reasonable  and  proper,  towards 
their  maintenance  and  education;  and  the  surplus,  if  any,  of 
the  annual  proceeds,  she  directed  to  be  invested  in  real  securities, 
in  order  that  it  might  accumulate  for  their  benefit.  She  declared 
that  the  receipts  of  her  daughter  Mary  Bumham  were  to  be 
sufficient  discharges,  and  then  proceeded  thus:  "But  in  case 
my  said  daughter  Mary  Bumham  shall  happen  to  die  during  the 
minority  of  any  of  my  said  grand-children,  then  and  in  such  case, 
I  appoint  8.  Park  of,  &c.  guardian  to  my  said  grand-children 
during  their  respective  minorities,  and  I  entrust  to  her  the 
management  and  disposition  of  the  estate  and  effects  herein- 
before bequeathed  to  them,  in  like  manner  as  is  hereinbefore 

f  Inre  Agar  EUis  (1883),  24  Ch.  D.  317  ;  53  L.  J.  Ch.  10,  C.A. 
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expressed  and  declared  with  respect  to  my  said  daughter  Mary       Ltokb 
Bumham.    I  appoint  my  said  daughter  Mary  Bumham,  sole     BLBSKiir. 
executrix  of  this  my  last  will  and  testament,  and  also  guardian 
of  all  my  said  grand-children." 

The  testatrix  died  in  March,  1816.  Her  three  grand-children 
(the  infant  plaintiffs)  were  the  issue  of  the  marriage  of  James 
Lyons  with  one  of  her  daughters,  'who  died  in  the  year  1809.  [  *247  ] 
The  father  J.  Lyons  was  still  alive.  In  the  year  1805  the 
testatrix  having  offered  to  maintain  and  provide  for  the  eldest  of 
Hie  infants,  she  had  been  committed  to  her  care ;  and  on  the 
death  of  the  mother  in  1809,  the  other  two  children  were  also 
placed  by  their  father  with  the  testatrix.  They  continued  till 
the  time  of  her  death  to  reside  with  her  at  her  house  near  Hull 
(excepting  when  occasionally  absent  upon  visits  to  their  father, 
or  at  school),  and  the  expenses  of  their  education  were  defrayed 
by  her.  Their  father  J.  Lyons  had  in  the  meantime  married 
again. 

After  the  death  of  the  testatrix,  the  infants  continued  to  reside 
in  the  same  manner  under  the  care  of  their  aunt  Mary  Bumham ; 
in  February,  1819,  she  married  the  defendant  Blenkin.  By 
provisions  in  her  marriage  settlement,  she  reserved  to  herself  the 
management  of  the  infants  and  their  fortunes.  About  this  time 
differences  arose  between  her  and  J.  Lyons :  he  required  that  his 
daughters  should  be  delivered  up  to  him,  and  called  for  accounts 
of  their  fortunes,  and  in  November,  1819,  filed  a  bill  in  their 
name,  as  their  next  friend,  against  the  defendants  Blenkin  and 
his  wife,  praying  the  accounts,  and  insisting  that  his  daughters 
ought  to  be  placed  under  his  care ;  and  that  not  being  of  ability 
to  maintain  them,  a  proper  sum  should  be  allowed  to  him  for 
that  purpose.  In  Hilary  Term,  1820,  he  obtained  upon  an  ex 
parte  motion  in  the  cause,  a  writ  of  habeas  corpus  directed  to  the 
defendants  to  bring  up  the  bodies  of  the  infants.!  To  this  writ 
the  defendants  made  a  return,  certifying  that  the  infants  were 
detained  by,  and  were  under  the  protection  of  the  defendant 
Mary  Bumham,  for  the  purpose  of  their  being  educated  *and  [  •248  j 
maintained  by  her  as  their  guardian,  under  the  will  of  their 
grand-mother  Mary  Beatson  deceased,  and  according  to  the 
t  Beg.  Lib.  B.  1819,  fo.  208. 


40  1820.    CH.    JACOB,  248—249.  [r.b. 

Ltoks      trnsts  and  directions  for  those  purposes  contained  in  her  will. 
Bleskin.     Affidavits  were  filed  in  support  of  the  return,  and  on  the  part  of 
J.  Lyons  against  it. 

It  appeared  that  the  father  J.  Lyons  was  a  dissenting  minister ; 
he  was  formerly  a  Baptist,  but  had  some  years  before  become  an 
Unitarian.  He  resided  at  Chester,  and  had  no  regular  employ- 
ment, having  resigned  the  situation  of  minister  to  a  congregation 
at  that  place.  His  income  was  stated  to  consist  of  about  4001. 
per  annum,  chiefly  arising  from  the  property  of  his  second  wife. 
The  infants  were  of  the  respective  ages  of  19,  14,  and  12 ;  they 
had  been  educated  by  their  aunt  in  the  Baptist  persuasion,  which 
she  and  her  husband  professed.  In  a  letter  written  by  them, 
and  in  an  affidavit  made  by  one  of  them,  they  expressed  strongly 
their  desire  to  continue  with  the  defendants.  It  was  represented 
that  their  father's  home  could  not  become  a  comfortable 
residence  for  them.  Some  imputations  were  thrown  out  by  each 
party  against  the  other,  which  were  met  on  both  sides  by 
testimonials  of  respectability  and  good  character. 

Mr,  Hart  and  Mr,  Spence  for  J.  Lyons : 
No  ground  is  made  out  for  depriving  the  father  of  his  natural 
right  to  the  custody  of  his  children.  His  moral  and  religious 
character  is  proved  to  stand  high.  There  is,  therefore,  no  objec- 
tion to  him  on  that  head  on  which  the  Court  has  sometimes 
interfered  in  former  cases.  As  father  he  has  the  right  of  exer- 
cising his  own  discretion,  as  to  the  residence  and  the  mode  of 
education  of  his  children,  and  the  motives  that  have  influenced 
his  discretion  in  this  instance  are  extremely  natural.  He  was 
[  ^249  ]  willing  that  they  should  enjoy  the  benefit  of  living  with  *their 
grand-mother;  it  being  her  desire,  and  her  large  property 
rendering  the  prospect  advantageous  to  them  :  he  did  not  object 
to  their  continuing  with  their  aunt  until  her  marriage,  but  not 
having  equal  confidence  in  her  husband,  he  thinks  it  necessary 
for  their  happiness  that  they  should  return  to  the  roof  of  their 
natural  protector.  It  is  asserted  that  the  children  themselves 
prefer  their  present  abode ;  what  their  real  and  unbiassed  senti- 
ments are,  may  still  be  doubtful,  but  if  the  fact  be  as  it  is 
represented,  it  furnishes  a  stronger  proof  of  the  mischiefs  of  a 
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mode  of  education  which  has  estranged  their  affections  from       Lyons 
their  parent.  Blekkin. 

Mr.  Agar,  and  Mr.  Duckworth,  for  the  defendants  : 

The  father  who  makes  this  application  has  for  many  years 
abandoned  these  children  to  the  care  of  others.  No  objection 
was  mapdOy  and  even  now  there  is  no  complaint,  except  as  to  the 
marriage  of  the  aunt.  The  question  now  is,  whether  they  are  to 
be  compelled  to  exchange  the  protection  of  an  aunt,  with  whom 
they  have  spent  the  greatest  part  of  their  lives ;  to  whom  they 
have  become  attached,  and  whose  religious  opinions  are  the  same 
as  their  own,  for  that  of  a  father,  whose  narrow  income  and 
domestic  circumstances  render  his  house  unfit  for  young  ladies 
of  property  and  education,  and  who  having  till  now  neglected 
them,  is  only  stimulated  to  come  forward  by  the  hope  of  procur- 
ing some  allowance  from  their  estates.  From  the  terms  of  the 
grand-mother's  will,  no  allowance  for  maintenance  can  be  made, 
except  at  the  discretion  of  Mrs.  Blenkin,  and  it  is  not,  therefore, 
likely  that  the  father,  if  they  live  with  him,  will  procure  any 
assistance  from  that  quarter.  He  will,  therefore,  be  entirely 
without  the  means  of  adequately  supporting  them. 

The  Court  will  be  influenced  by  these  considerations,  not  [  250  ] 
attending  solely  to  the  legal  right  of  the  father,  but  looking  to 
the  benefit  of  the  children,  as  a  ground  for  controlling  it.  He 
will  not  be  permitted  to  sacrifice  their  interests.  Creuze  v. 
Hunter,^  Skinner  v.  Wamer^X  Wilcox  y.  Drake.^  In  Ex  parte 
Hopkin8,\\  *the  Court  refused  to  deliver  up  the  infant,  upon  her  [  "zsi ;; 
own  statement,  though  only  thirteen  years  of  age,  that  she 
preferred  her  then  residence. 

In  the  last  case  the  reporter  adds  a  qtuere  as  to  the  use  of  the 
writ  of  habeas  corpus  in  cases  of  this  description  ;  and  indeed  the 
writ  appears  only  to  be  proper  in  cases  of  forcible  detention  and 
illegal  constraint.  It  cannot  be  applied,  where  the  residence  of 
the  party  is  voluntary.   See  the  case  of  the  Hottentot  Venus.^  It 

t  2  E.  E.  38  (2  Cox,  242).  340 ;    10  Vee.  52,  and  the  observa- 

I  2  Dick.  779 ;  4  Br.  G.  C.  101.  tions  of  Lord  Habdwioke  in  Butler 
5  2  Dick.  631.  v.  Freeman,  Ambl.  301. 

II  3  P.    Wms.   152.    See  also  l>c         f  12  B.  E.  320  (13  East,  195). 
ManneviUe  v.  De  ManneinUe,  7  E.  R 
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Lyons       cannot  properly  be  employed  for  the  purpose  of  removing  persons 
Blenkik.     from  a  place  where  they  reside  willingly,  and  are  perfectly  happy, 
to  pat  them  under  a  disagreeable  and  injurious  constraint. 

Mr.  Hartf  in  reply,  contended  that  the  form  of  the  applica- 
tion was  regular.  In  Ex  parte  Hopkins  the  order  was  refused 
because  no  bill  had  been  filed,  but  the  Lobd  Chanoellob  speaks 
of  the  writ  of  habeas  corpus  as  the  proper  mode. 

[  252  ]  The  objections  urged  cannot  prevail  against  the  legal  right  of  a 

parent ;  that  right  cannot  be  forfeited  by  his  entrusting  for  a 

[  *253  ]  time  the  care  of  his  children  to  a  ^relation.  His  income,  though 
small,  is  sufficient  to  maintain  them;  and  it  is  immaterial 
whether  it  be  much  or  little  ;  the  father's  right  to  his  children 
cannot  depend  upon  the  amount  of  his  property.  His  situation 
in  life  is  equal  to  that  of  the  defendants,  and  his  character  stands 
unimpeached. 

The  Lobd  Chanoellob  thought  that  the  best  mode  of  deciding 
it  would  be  to  have  a  short  petition  presented.    *    *    * 

[  255  ]  A  petition  was  accordingly  presented  by  J.  Lyons  praying  for 

the  infants  to  be  restored  to  him,  and  some  further  affidavits 
were  filed.  It  appeared  that  the  property  of  the  infants 
amounted  altogether  to  about  6002.  per  annum. 

April  15.     The  Lobd  Chanoellob  : 

In  this  case  I  propose  directing  a  reference  to  the  Master  to 
enquire  by  whom,  and  at  what  expense  the  infants  have  hitherto 
been  maintained  and  educated,  and  whether  the  father  is  of 
sufficient  ability  to  educate  them  in  as  beneficial  a  manner ;  and 
if  not,  to  approve  of  a  scheme  for  their  education  during  their 
minorities.  The  reason  why  I  propose  to  do  this  is,  that  I  desire 
to  put  upon  the  record  some  of  those  circumstances  that  induce 
me  to  act  in  a  manner  different  from  what  I  should  upon  an 
habeas  corpus. 

The  view  I  have  taken  of  the  case  is  of  this  sort.  Here  is  a 
fund  provided  for  the  maintenance  and  education  of  these 
children,  and  I  think  I  am  properly  warranted  by  authorities  in 
asserting  that  if  a  testator  thinks  fit  to  provide  a  fund  for  the 
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maintenance  and  education  of  children  during  their  minoritieSi  Lyons 
and  at  the  end  of  that  period  makes  a  further  provision  for  them,  blbkkik. 
and  the  father  permits  their  maintenance  to  be  supplied  from  that 
sonrce,  allowing  them  to  be  brought  up  with  expectations  founded 
upon  a  particular  species  of  maintenance  and  education,  which 
he  himself  cannot  afford  to  give  them,  he  is  not  (unless  I  greatly 
mistake  the  matter)  according  to  the  principles  of  this  Court,  at 
^liberty  to  say  that  he  will  take  them  from  the  course  of  educa-  [  '^sc  ] 
tion  which  they  have  hitherto  pursued,  and  that  too  at  a  period 
approaching  to  maturity  of  age.  He  is  not  at  liberty  to  say,  I 
will  alter  the  course  of  education  of  my  children  by  applying 
more  scanty  means  to  the  purpose,  and  I  will  not  permit  them 
to  have  the  benefit  of  that  sort  of  maintenance  and  education 
which  they  have  hitherto  had ;  and  in  consequence  of  which 
their  views  in  life  are  very  diJBTerent  from  what  they  would  have 
been  without  it. 

With  the  religious  tenets  of  either  party  I  have  nothing  to  do, 
except  so  far  as  the  law  of  the  country  calls  on  me  to  look  on 
some  religious  opinions  as  dangerous  to  society.  Not  entering 
into  that  point  at  present,  I  will  only  mention  by  the  way,  that 
as  to  one  of  those  opinions  the  state  of  the  law  appears  to  me  to 
have  been  a  good  deal  mistaken. 

The  mere  circumstance  of  the  aunt,  the  person  who  has  given 
to  her  a  discretionary  power  in  the  nature  of  a  guardian,  having 
married,  is  not  one  to  call  on  the  Court  to  alter  the  care  thrown 
over  the  children;  nor,  on  the  other  hand,  is  the  father's 
marriage  a  circumstance  to  be  urged  against  his  claim.  But  the 
two  things  1  have  been  looking  at  are,  first,  whether  under  this 
will  the  father  could  or  could  not  compel  the  aunt  to  exercise  the 
discretion  of  making  an  allowance  for  their  maintenance,  the  fact 
being  known  that  he  has  permitted  them  to  be  brought  up  with 
that  expectation  as  to  future  station  in  life  which  their  education 
hitherto  has  led  them  to  form ;  and  if  not,  whether,  according  to 
the  rules  of  this  Court,  he  can  be  permitted  to  place  them  where 
they  can  no  longer  have  that  species  of  education  which  they 
have  hitherto  had,  with  a  view  to  fit  them  for  the  station  in  life 
which  they  have  been  led  *to  expect ;  or  whether  I  am  to  take  a  [  *^^7  ] 
middle  course,  and  consider  that  their  having  the  benefit  of 
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Lyons       education  must  still  be  subject  to  the  regulation  of  their  father, 
Blknkih     bo  as  to  provide  for  its  being  rendered  subservient  to  the  cultiva- 
tion of  that  duty  and  affection  to  their  father,  without  which 
being  planted  in  their  hearts,  nothing  else  that  may  be  sown 
there  will  be  likely  to  produce  good  fruit. 

It  is  with  these  views  that  I  have  a  great  deal  of  difficulty  as 
to  removing  these  children  from  the  place  and  condition  they 
now  are  in ;  and  I  shall  be  ready  to  afford  you  an  opportunity  of 
addressing  me  to  remove  the  views  I  have  taken,  if  they  cannot 
be  supported. 

I  find  that  the  authorities  have  gone  further  than  I  thought 
they  had;  I  speak  not  of  cases  that  have  been  cited,  but  of 
others  not  usually  mentioned.  There  were,  I  believe,  some  cases 
in  Lord  Nobthington's  time  in  which  he  considered  that  the 
Court  would  reserve  power  over  a  father,  not  only  if  he  accepts  a 
bounty  given  to  himself,  but  if  he  avails  himself  of  a  bounty 
given  for  the  maintenance  of  his  children,  which  he  must  other- 
wise have  provided  at  his  own  expense. 

1 258  ]  Nobody  can  doubt  that  if  I  give  a  provision  to  your  child,  it 

does  not  give  me  or  any  one  else  a  right  to  control  your  care  of 
her ;  not  at  all ;  but,  on  the  other  hand,  if  when  she  is  young  I 
was  to  give  her  a  considerable  maintenance  during  her  infancy, 
which  you  could  not  have  supplied,  and  a  large  fortune  after- 
wards, and  you  the  father  permit  her  to  take  the  advantage  of 
that  education  which  could  not  have  been  afforded  but  through 
my  gift,  could  you    afterwards  stop  short  and  say  that  she 

[  *259  ]      should  no  longer  have  that  advantage  ?  Under  *such  circum- 
stances the  Court  would  enquire  what  was  most  for  her  benefit. 

One  point  in  this  case  which  deserves  great  consideration  is, 
whether  if  the  father  took  the  children,  he  would  have  a  right  to 
call  for  an  allowance  for  their  maintenance  ? 

^g^i  An  application  was  afterwards  made,  on  the  part  of  the  father, 

Junti  4.      for  a  re-hearing,  and  the  case  was  in  part  re-argued.    It  then 

stood  over  for  some  time,  and  was  now  brought  on  again. 

*    ♦    ♦ 

In  the  beginning  of  August  the  eldest  of  the  infants  attained 
the  age  of  twenty-one.    ♦    ♦    * 
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The  Lord  Chancbllor,!  (after  reading  the  will  of  Mrs.  Beatson)       Ltokb 
proceeded  thus :  BLEKKur. 

This  is  the  will  of  a  grand-mother  providing  for  her  grand- 
children  by  giving  them  as  tenants  in  common  a  moiety  of  ^  ^^^  ^ 
certain  estates,  and  by  giving  to  each  of  them  interests  in  certain 
other  estates,  and  also  by  giving  to  each  of  them  considerable 
pecuniary  legacies,  and  expressly  doing  what  she  might  lawfully 
do,  giving  to  her  daughter  the  management  and  disposition  of 
the  property  devised  to  her  grand-children,  and  entrusting  to  her 
the  discretion  of  providing  for  their  maintenance  and  education, 
out  of  the  property  as  she  should  think  right.  She  then  goes 
on,  and  attempts  to  do  that  which  she  could  not  lawfully  do ; 
namely,  the  father  of  her  grand-children  being  living,  she 
appoints  a  guardian  during  their  minority.  The  bill,  in  which 
it  is  sought  to  have  all  the  proceedings  stayed,  was  filed  in  the 
names  of  the  three  infants,  and  it  was  insisted,  though  I  do  not 
think  it  necessary  to  examine  into  that  allegation,  that  it  was  a 
bill  which  it  was  not  necessary  to  file.  It  was  said  that  this 
lady  had  so  well  managed  the  property,  that  it  could  not  have 
been  necessary  to  file  a  bill  for  an  account  of  it.  It  occurred  to 
me  to  think  that  whatever  might  be  right  to  be  done  as  to  the 
custody  of  the  children,  yet  that  it  would  be  too  much  to  say 
that  a  father  should  not  be  at  liberty  to  file  a  bill,  in  order  to 
know  what  the  property  was,  which  had  been  left  to  his  children, 
how  much  had  been  applied  ^towards  their  maintenance  and  [•262] 
education,  how  much  remained  for  them,  and,  in  short,  what 
was  precisely  their  situation  in  respect  of  the  property.  It  may 
be  that  when  the  answer  of  the  defendants  comes  in  it  may 
appear  that  such  a  cause  ought  not  to  be  suffered  to  go  on ;  but 
the  costs  being  at  the  risk  of  the  next  friend,  if  it  turns  out  to  be 
a  suit  that  ought  not  to  have  been  instituted,  the  question  of 
costs  will  then  be  for  my  consideration.  I  do  not,  therefore, 
think  proper  to  stay  the  proceedings.  If  there  is  any  occasion 
to  apply  to  the  Court  to  stop  this  as  a  vexatious  suit,  it  will  then 
be  time  enough  to  consider  the  question  of  costs.  It  would  be 
premature  to  do  it  now. 

t  Ex  relatione. 
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Lto^b  On  the  other  hand,  when  it  is  desired  that  the  children  should 

Blemkik.  ^  removed  out  of  the  custody  of  the  aunt,  the  application  is 
made  upon  two  grounds.  It  is  said  that  the  parental  authority 
of  the  father,  binds  the  Court  to  do  so,  and  that  with  respect  to 
the  young  lady  who  has  just  come  of  age,  she  was  by  living  with 
her  aunt  exposed  to  the  addresses  of  persons  who  were  her 
inferiors  in  point  of  rank  in  life.  With  respect  to  the  last  point 
it  was  but  very  lately  made  the  ground  of  complaint.  She  has 
since  come  of  age,  and  was  at  liberty  to  judge  for  herself,  and, 
in  fact,  has  married.  This  is  a  circumstance  that  does  appear  to 
me  not  to  leave  this  as  if  it  was  a  case  of  misconduct  on  the 
part  of  the  guardian,  on  account  of  which  the  infants  ought  to 
be  removed. 

It  is  always  a  delicate  thing  for  the  Court  to  interfere  against 
the  parental  authority ;  yet  we  know  that  the  Court  will  do  it  in 
cases  where  the  parent  is  capriciously  interfering  in  what  is 
clearly  for  their  benefit.  In  the  case  of  Powell  v.  Cleaver,f 
the  principles  on  which  the  Court  proceeds  were  fully  discussed. 
In  a  case  of  this  kind  this  Court  would  not  feel  itself  at  liberty 
[  •2';3  ]  to  deliver  *back  the  infants  to  the  custody  of  their  father,  and 
for  the  reasons  that  I  shall  notice.  It  has  been  stated  that  he 
is  a  dissenting  minister :  I  mention  that  again,  guarding  myself 
against  its  being  supposed  that  his  bearing  that  character 
furnishes  the  least  ground  why  he  should  not  have  the  care  of 
his  children,  but  it  furnishes  this  observation,  that  his  situation 
in  life  leaves  him  without  the  means  of  so  educating  them  as 
they  ought  to  be  educated,  regard  being  had  to  their  fortune  and 
estate.  The  father  objected  to  the  aunt  because  she  married  : 
she  objected  to  delivering  over  the  children  to  their  father 
because  their  mother  died,  and  the  father  had  taken  another 
wife ;  but  the  circumstance  that  decides  me  about  not  removing 
the  children  is  this,  that  although  the  testatrix  could  not  impose 
the  terms  of  appointing  a  guardian  where  the  father  was  living, 
yet  the  father  by  his  consent  might  enable  the  guardian  to  act, 
and  by  his  consent  it  appears  that  he  has  enabled  the  guardian 
to  act,  and  by  such  consent  these  children  have,  with  very  little 
interruption,  continued  under  the  care  and  guardianship  of  the 
t  2  Br.  C.  C.  499. 
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aunt.    All  their  habits  have  been  acquired  under  the  roof  of       Ltons 
their  aunt ;    all  their  connections  have  been  formed  under  their     blbnkin. 
aunt ;  and  it  appears  to  me  that  the  father  has  so  far  given  his 
consent  to  this  course  of  education  as  to  preclude  him  from 
saying  that  he  shall  now  be  permitted  to  break  in  and  introduce 
a  new  system  of  education,  which  cannot  be  consistent  with  the 
system  to  which  they  have  been  habituated,  and  where  so  much 
depends  upon  the  quantum  of  supply  for  the  purpose  which  the 
discretion  of  this  lady  may  lead  her  to  apply,  if  the  testatrix  has 
left  her  the  discretion  of  regulating  the  means  for  their  education. 
It,  therefore,  does  appear  to  me  that  the  testatrix,  by  the 
benefits  she  has  given  these  children  out  of  her  property,  has 
purchased  the  power  of  educating  them  in  *the  way  and  under      [  •264  ] 
the  control  and  guardianship  which  she  has  pointed  out,  and  the 
parent  has  consented  to  ;  and  I  cannot  help  thinking  that  unless 
this  gentleman  can  bring  before  the  Court  some  complaint  on 
the  ground  of  improper  conduct,  he  must  be  taken  to  have  given 
his  consent  to  the  course  of  education  which  has  been  pursued. 
I  have  not,  in  my  judgment,  a  case  before  me  that  can  justify  me 
in  removing  these  children  from  the  custody  in  which  they  are, 
or  from  the  course  of  education  in  which  they  have  been  placed 
and  have  hitherto  gone  on.    That  opinion  of  mine  does  not  pre- 
clude any  just  complaint,  if  there  is  a  just  cause  of  complaint, 
bnt  under  the  present  circumstances  I  do  not  think  I  can  grant 
this  application. 


SHELLEY  V.  WESTBEOOKE.  i«2i. 

(Jacob,  266— 268.)  |.~-| 

A  father's  authority  oyer  his  children  controlled  on  the  ground  of  his 
professing  and  acting  on  irreligious  and  immoral  principles.t 

A  PBTinoK  was  presented  in  the  name  of  the  infant  plaintiffs, 
stating  the  marriage  of  their  father  and  mother  in  the  year  1811, 
and  that  they  were  the  only  issue  of  it ;  that  about  three  years 
ago  the  father  deserted  his  wife,  and  had  since  unlawfully  co- 
habited with  another  woman ;  that  thereupon  the  mother  returned 

t  In  re  BeMni  (1879)  11  Oh.  D.  608. 
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to  the  house  of  her  father  with  the  eldest  of  the  infants,  and  the 
other  was  soon  after  bom ;  that  they  had  since  that  time  been 
maintained  by  their  mother  and  her  father,  and  that  their  mother 
had  lately  died.  It  was  then  stated  that  the  father  avowed  him- 
self an  atheist,  and  that  since  his  marriage  he  had  written  and 
published  a  work,  in  which  he  blasphemously  derided  the  truth 
of  the  Christian  revelation,  and  denied  the  existence  of  a  God  as 
creator  of  the  universe ;  and  that  since  the  death  of  his  wife,  he 
had  demanded  that  the  children  should  be  delivered  up  to  him, 
and  that  he  intended,  if  he  could,  to  get  possession  of  their 
persons,  and  educate  them  as  he  thought  proper.  Their  maternal 
grandfather  had  lately  transferred  2,000Z.  4  per  cents,  into  the 
names  of  trustees,  upon  trust  for  them  on  their  attaining  twenty- 
one,  or  marrying  with  his  consent;  and  in  the  mean  time  to 
apply  the  dividends  for  their  maintenance  and  education. 


The  LoBD  Chancellob  gave  his  judgment  in  writing.  The 
editor  has  been  favoured  with  the  following  copy  by  Mr.  ShadweU, 
who  was  counsel  in  support  of  the  petition : — 

'^  I  have  read  all  the  papers  left  with  me,  and  all  the  cases  cited. 

"  With  respect  to  the  question  of  jurisdiction,  it  is  unnecessary 
for  me  to  add  to  what  I  have  already  stated.  After  the  example 
of  Lord  Thublow,  in  Orby  Hunter* s  case,t  I  shall  act  upon  the 
notion  that  this  Court  has  such  jurisdiction,  until  the  House  of 
Lords  shall  decide  that  my  predecessors  have  been  unwarranted 
in  the  exercise  of  it. 

"  I  have  carefully  looked  through  the  answer  of  the  defendant, 
to  see  whether  it  affects  the  representation  made  in  the  affidavits 
filed  in  support  of  the  petition  and  in  .the  exhibits  referred  to,  of 
the  principles  and  conduct  in  life  of  the  father  in  this  case.  I  do 
not  perceive  that  the  answer  does  affect  that  representation,  and 
no  affidavits  are  filed  against  the  petition. 

'^  Upon  the  case,  as  represented  in  the  affidavits,  the  exhibits, 
and  the  answer,  I  have  formed  my  opinion,  conceiving  myself 
according  to  the  practice  of  the  Court,  at  liberty  so  to  form  it  in 
the  case  of  an  infant,  whether  the  petition  in  its  allegations  and 
suggestions  has  or  has  not  accurately  presented  that  case  to  the 
t  Creuze  v.  Hunter,  2  E.  E.  38  (2  Cox,  242). 
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Coorty  and  having  ^intimated  in  the  course  of  the  hearing  before 
me  that  I  should  so  form  my  judgment. 

"  There  is  nothing  in  evidence  before  me  sufficient  to  authorise 
me  in  thinking  that  this  gentleman  has  changed,  before  he  arrived 
at  the  age  of  twenty-five,  the  principles  he  avowed  at  nineteen. 
I  think  there  is  ample  evidence  in  the  papers  and  in  conduct,  that 
no  Buch  change  has  taken  place. 

"  I  shall  studiously  forbear  in  this  case,  because  it  is  unneces- 
sary, to  state  in  judgment,  what  this  Court  might  or  might  not 
be  authorised  to  do  in  the  due  exercise  of  its  jurisdiction,  upon 
the  ground  of  the  probable  effect  of  a  father's  principles  of  any 
nature  whatever  upon  the  education  of  his  children,  where  such 
principles  have  not  yet  been  called  into  activity  or  manifested  in 
such  conduct  in  life,  as  this  Court,  upon  such  an  occasion  as  the 
present,  would  be  bound  to  attend  to. 

**  I  may  add,  that  this  case  differs  also,  unless  I  misunderstand 
it,  from  any  case  in  which  such  principles  having  been  called 
into  activity,  nevertheless,  in  the  probable  range  and  extent 
of  their  operation,  did  not  put  to  hazard  the  happiness  and 
welfare  of  those  whose  interests  are  entrusted  to  the  protection  of 
this  Court. 

"  This  is  a  case  in  which,  as  the  matter  appears  to  me,  the 
father's  principles  cannot  be  misunderstood,  in  which  his  con- 
duct, which  I  cannot  but  consider  as  highly  immoral,  has  been 
established  in  proof,  and  estabUshed  as  the  effect  of  those  prin- 
ciples: conduct  nevertheless,  which  he  represents  to  himself 
and  others,  not  as  conduct  to  be  considered  as  immoral,  but  to 
be  recommended  and  observed  in  practice,  and  as  worthy  of 
approbation. 

'*  I  consider  this,  therefore,  as  a  case  in  which  the  father  has 
demonstrated  that  he  must,  and  does  deem  it  to  be  matter  of 
duty  which  his  principles  impose  upon  him,  to  recommend  to 
those  whose  opinions  and  habits  he  may  take  upon  himself 
to  form,  that  conduct  in  some  of  the  most  important  relations  of 
life,  as  moral  and  virtuous,  which  the  law  calls  upon  me  to 
consider  as  immoral  and  vicious — conduct  which  the  law  ani- 
madverts upon  as  inconsistent  with  the  duties  of  persons  in 
such  relations  of  life,  and  which  it   considers  as  injuriously 
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affecting  both  the  interests  of  such  persons  and  those  of  the 
community. 

"  I  cannot,  therefore,  think  that  I  should  be  justified  in  deliver- 
ing over  these  children  for  their  education  exclusively,  to  what  is 
called  the  care  to  which  Mr.  S.  wishes  it  to  be  intrusted. 

**  If  I  am  wrong  in  the  judgment  which  I  have  formed  in  this 
painful  case,  I  have  the  consolation  to  recollect  that  my  judgment 
is  not  final. 

"  Much  has  been  said  upon  the  fact  that  these  children  are  of 
tender  years.  I  have  already  explained,  in  the  course  of  the  hear- 
ing, the  grounds  upon  which  I  think  that  circumstance  not  so 
material  as  to  require  me  to  pronounce  no  order. 

''  I  add,  that  the  attention  which  I  have  been  called  upon 
to  give  to  the  consideration,  how  far  the  pecuniary  interests 
of  these  children  may  be  afiected,  has  not  been  called  for  in 
vain.  I  should  deeply  regret  if  any  act  of  mine  materially 
affects  those  interests.  But  to  such  interests  I  cannot  sacrifice 
what  I  deem  to  be  interests  of  greater  value  and  higher  import- 
ance. 

''In  what  degree  and  to  what  extent  the  Court  will  interfere  in 
this  case  against  parental  authority,  cannot  be  finally  determined 
till  after  the  Master's  report. 

''  In  the  mean  time  I  pronounce  the  following  order." 


The  order  restrained  the  father  and  his  agents  from  taking 
possession  of  the  persons  of  the  infants,  or  intermeddling  with 
them  till  further  order ;  and  it  was  referred  to  the  Master,  to 
enquire  what  would  be  a  proper  plan  for  the  maintenance  and 
education  of  the  infants ;  and  also  to  enquire  with  whom,  and 
under  whose  care  the  infants  should  remain  during  their  minority, 
or  until  further  order.  17th  March,  1817. — ^Beg.  Lib.  B.  1816, 
fol.  728. 


TOL.xxni.]  1821.    CH.    JACOB,  274— 276.  51 


Ex    PARTE     BAWSON.  1821. 

Ex  PABTE    LLOYD.  ^^• 

(Jacob.  274-280.)  BuS'uO. 

Where  part  of  the  account  between  two  mercantile  houses  which        [  274  ] 
became  bankrupt,  consists  of  bills  that  may  be  proved  against  both 
estates,  there  can  be  no  proof  in  respect  of  those  bills  as  between  the 
two  houses,  unless  there  is  a  surplus  after  satisfying  the  holders  of 
the  bills. 

Prbvioubly  to  and  during  the  year  1810  Messrs.  Hodson  and 
Qaarrelly  of  Radcliffe  in  Lancashire,  calico  printers,  were  in  the 
habit  of  consigning  goods  to  be  sold  on  their  account,  to  Messrs. 
Winstanley  and  Hudson,  of  London,  Manchester  warehousemen. 
They  drew  bills  of  exchange  on  Winstanley  and  Hudson,  who 
also  occasionally  made  them  remittances  in  cash,  and  sometimes 
received  from  them  in  return  the  acceptances  of  other  persons. 

On  the  80th  of  May,  1810,  an  agreement  was  drawn  up,  regu- 
lating the  terms  on  which  business  was  to  be  carried  on  between 
the  two  houses;  Hodson  and  Quarrell  were  to  consign  to  Win- 
stanley and  Hudson,  for  sale  on  commission,  printed  cotton 
goods  to  the  amount  of  40,000Z.  annually:  8  per  cent,  com- 
mission was  to  be  allowed  upon  the  sales.  Hodson  and  Quarrell 
were  to  be  at  liberty  to  draw  bills  at  three  months  for  the  value 
of  the  goods  consigned,  after  deducting  10  per  cent.,  which 
Winstanley  and  Hudson  were  to  accept  and  pay.  Hodson  and 
Quarrell  were  \xy  keep  Winstanley  and  Hudson  from  being  in 
cash  advance,  and  were  from  time  to  time  to  give  them  bills  to 
the  amount  required,  accepted  by  houses  to  be  approved  by 
them,  and  not  at  longer  dates  than  three  months,  and  Hodson , 
and  Quarrell  were  to  be  at  liberty  to  draw  for  the  amount  of 
such  bills  at  the  same  date. 

About  the  20th  July,  1810,  both  houses  stopped  payment,  and 
a  few  months  after  commissions  of  bankrupt  ^issued  against  [  ""275  ] 
them.  At  the  time  of  their  stopping  payment,  the  amount  of 
bills  drawn  by  Hodson  and  Quarrell,  and  accepted  by  Win- 
stanley and  Hudson  outstanding,  and  which  were  dishonoured, 
was  85,980Z.  It  also  appeared  that  a  number  of  bills  accepted 
by  other  persons  had  been  remitted  by  Hodson  and  Quarrell  to 
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Ex  parte  WinstanloT  and  Hudson,  and  had  been  negotiated  by  them  for 
'  valuable  consideration  ;  of  these,  bills  to  the  amount  of 
26,157i.  10«,  had  afterwards  been  dishonoured.  Winstanley  and 
Hudson  had  in  their  possession  goods  consigned  to  them  by 
Hodson  and  Quarrell  to  the  amount,  according  to  the  invoice 
prices,  of  12,6262.  There  were  also  some  debts  outstanding,  due 
for  goods  belonging  to  Hodson  and  Quarrell,  sold  by  them ; 
these  the  assignees  of  Winstanley  and  Hudson  received  to  the 
amount  of  6672. 

The  assignees  of  Hodson  and  Quarrell  proved  under  the  other 
commission  a  debt  of  165Z.  Bs.  as  the  balance  of  the  account 
between  the  two  houses ;  this  balance  was  computed  upon  the 
principle  of  rejecting  from  each  side  the  dishonoured  bills. 
They  now  presented  a  petition  praying  that  the  assignees  of 
Winstanley  and  Hudson  might  pay  over  to  them  the  5572.  which 
they  had  received,  and  might  also  account  for  the  value  of  the 
goods  in  their  possession  at  the  time  of  the  bankruptcy,  which 
they  had  since  sold. 

The  petition  stated  that  the  bills  accepted  by  Winstanley  and 
Hudson  were  drawn,  as  well  on  account  of  the  goods  consigned, 
as  of  a  bill  and  cash  account  subsisting  between  the  parties ;  and 
that  the  acceptance  of  these  bills,  and  the  remittance  of  other 
bills  by  Hodson  and  Quarrell  was  a  mutual  accommodation  to 
both  houses.  The  bills  received  by  Winstanley  and  Hudson 
[*276]  from  Hodson  and  Quarrell  had  been  paid  away  by  them  *for 
valuable  consideration,  and  the  respective  holders  had  proved  or 
might  prove  them  under  both  commissions.  The  acceptances  of 
Winstanley  and  Hudson  had  in  the  same  way  been  paid  away 
by  Hodson  and  Quarrell  to  persons  who  had  proved  or  might 
prove  them  under  both  commissions. 

A  counter-petition  was  presented  by  the  assignees  of  Win- 
stanley and  Hudson  to  expunge  the  proof  of  the  1652.  Bs.,  and 
praying  a  general  account  of  all  the  dealings  between  the  two 
houses,  including  the  several  bills  outstanding  and  dishonoured. 
Their  petition  insisted  that  no  accommodation  bills  or  cross 
paper  had  ever  been  given  or  exchanged  between  the  parties, 
but  that  their  dealings  had  always  been  upon  the  footing  of  the 
agreement  of  May,  1810,  and  that  there  had  never  been  more 
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than  one  accoant  between  them.  They  stated  that  it  often  Ex  parte 
happened  that  the  acceptances  of  Winstanley  and  Hudson  fell 
due  before  the  goods  on  accoant  of  which  they  had  been  drawn 
were  sold,  but  as  they  were  not  to  be  in  cash  advance,  Hodson 
and  Quarrell  remitted  bills  on  other  houses  to  them,  at  the  same 
time  drawing  on  them  at  two  or  three  months  for  the  amount. 
They  believed  that  the  dividends  which  their  estate  would  pay 
upon  the  sum  of  26,157Z.,  the  amount  of  the  bills  remitted  to 
them  by  Hodson  and  Quarrell  and  dishonoured,  would  exceed 
what  the  estate  of  the  latter  would  pay  upon  the  86,980Z.,  the 
amount  of  the  acceptances  given  to  them  by  Winstanley  and 
Hudson.  They  contended  that,  according  to  the  usual  course  of 
dealing  between  principals  and  factors,  and  the  understanding 
between  these  parties,  they  had  a  lien  on  the  goods  and  effects 
in  their  hands  for  the  general  balance  of  account,  and  were, 
therefore,  entitled  to  retain  them. 

It  appeared  that  all  the  dealings  between  the  two  houses  were  [  277  ] 
entered  in  one  account,  which  was  occasionally  balanced ;  the 
bills  were  reckoned  as  cash,  deducting  the  discount  for  the  time 
they  had  to  run.  The  last  settlement  was  |^on  the  81st  of  May, 
1810,  when  the  balance  was  computed  to  be  1,820Z.  9«.  in  favour 
of  Winstanley  and  Hudson.  The  amount  of  the  goods  con- 
signed in  the  course  of  the  year  1810  was  about  18,000Z. ;  the 
acceptances  given  by  Winstanley  and  Hudson  amounted  to  about 
67,121Z.  128. 

The  case  was  twice  arguei  in  the  course  of  the  year  1818  by 
Mr.  Richards  and  Mr.  Agar  for  the  assignees  of  Hodson  and 
Quarrell,  and  by  Sir  Samuel  Romilly,  Mr.  Leach,  and  Mr.  CuUen 
on  the  other  side.  It  was  re-argued  by  Mr.  Agar  and  Mr.  CuUen 
in  May  in  this  year. 

The  Lord  Chancellor  (after  stating  the  circumstances,  in  the 
course  of  which  he  observed  that  the  amount  of  the  bills 
shewed  that  they  could  not  have  been  accepted  merely  on 
the  credit  of  the  goods) : 

I  think  I  argued  that  case  of  Ex  parte  Walker,  \  and  I  must 

t  4  E.  E.  218  (4  Ves.  373). 
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■■  parte      say  that  the  specolations  about  paper  certainly  outran  the  grasp 

Kawson 

of  the  wits  of  courts  of  justice.  When  I  .first  came  into  West- 
minster Hall,  there  was  no  such  thing  as  an  acceptor  saying  that 
he  had  no  effects :  his  acceptance  was  an  acknowledgment  that 
he  had.  That,  however,  was  overruled,  and  it  was  decided  that 
when  the  acceptor  had  no  effects,  it  was  not  necessary  to  give 

[  •278  ]  notice ;  for  before  it  was  the  constant  rule  to  give  notice,  *even 
if  the  acceptor  was  a  bankrupt,  and,  therefore,  every  one  knew 
that  he  could  not  pay  a  farthing. 

This  new  sort  of  circulating  medium  puzzled  as  able  a  man  as 
ever  sat  here.  Lord  Thurlow.  I  remember  the  first  case  of  it. 
It  was  then  small  in  amount,  one  bill  and  another.  He  then 
considered  the  acceptance  of  the  one  as  a  consideration  for  the 
other,  and  allowed  both  to  prove,  but  then  there  was  this  diffi- 
culty, that  it  lessened  the  fund  for  paying  the  holder  of  the  bill, 
and  thus  by  proving,  they  prejudiced  their  own  creditors.  It 
was  found  this  would  not  do,  and  then  it  was  said,  if  you  will 
prove,  you  must  first  take  up  your  acceptance,  which  got  rid 
of  the  objection  of  the  party  proving  in  competition  with  his  own 
creditor. 

Then  came  the  case  of  those  houses  at  Liverpool  and  Man- 
chester drawing  on  one  another  to  the  amount  of  500,000i. 
What  was  to  be  done  then?  The  Courts  were  puzzled  and 
distressed.  At  last,  however,  we  came  to  a  sort  of  anchorage  in 
that  case,  Ex  parte  Walker  ;\  I  have  no  difficulty  in  saying 
that  I  never  understood  it.  I  am  satisfied  that  though,  no 
doubt,  the  Court  understood  that  judgment,  yet  none  of  the 
counsel  did. 

The  decision  was  this,  that  where  there  are  cross  bills  drawn 
for  accommodation,  they  are  all  to  be  thrown  out  of  the  account 
on  both  sides,  and  it  is  to  be  taken  as  if  it  were  a  cash  account 
only.  If  this  were  upon  the  principle  that  applies  to  one  or  two 
bills,  that  they  are  not  to  be  proved  by  one  estate  against  the 
other,  till  all  the  creditors  of  both  are  paid,  I  could  understand  it. 

[  *279  ]  If  there  be  1,000Z.  of  acceptances  on  the  one  side,  and  ^10,000!. 
on  the  other,  Lord  Loughborough  says,  that  they  are  not  to  be 
regarded  at  all,  that  it  is  all  chance  how  the  two  estates  may 

t  4  R  R.  218. 
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pay.  I  say,  not;  and  if  there  be  a  surplas  of  one  estate  to  satisfy  Ex  parte 
the  other,  ^hy  should  it  not  be  applied  ?  Look  at  the  case  of 
partnership ;  a  partner  cannot  prove  against  the  estate  of  his 
co-partner,  so  as  to  affect  the  creditors  of  both,  but  he  may  be 
I>aid  his  demand  out  of  the  surplas,  if  there  is  any.  I  do  not  see 
why  the  same  role  is  not  to  be  applied  here. 

Bat  there  is  a  question  of  fact,  whether  there  were  one  or  two 
accounts.  Upon  reading  the  papers  it  appears  to  me  that  if 
Xiord  Louohbobough's  decision  be  right,  it  does  not  make  a 
great  deal  of  difference  in  the  effect,  whether  there  be  a  bill 
account  and  a  cash  account,  or  whether  there  is  only  one.  Still, 
if  so  much  of  it  as  consists  of  bills,  consists  of  bills  that  may  be 
proved  against  both  estates,  how  is  it  possible,  till  the  creditors 
proving  them  are  satisfied,  that  one  estate  can  make  any  proof 
against  the  other,  with  reference  to  those  bills  ?  How  can  they 
be  allowed  to  come  in  competition  with  their  own  creditors  ?  The 
utmost,  therefore,  would  be  to  reserve  the  consideration  of  it,  in 
the  event  of  there  being  a  surplus. 

There  is  a  peculiarity  distinguishing  this  from  all  other  cases 
of  cross  paper ;  that  the  parties  stood  in  the  relation  of  prin- 
cipal and  factor,  which  gives  rise  to  the  question,  if  all  the 
dishonoured  bills  are  to  be  struck  out,  if  that  be  law  according  to 
Ex  parte  Walker ^  whether  it  follows  that  the  assignees  of  Hodson 
and  Quarrell  have  a  right  to  bring  the  goods  into  the  account,  or 
whether  the  factors  have  a  lien  on  the  goods,  giving  them  a  right 
to  draw  into  their  estate  the  proceeds  of  them,  to  indemnify 
them  against  the  balance  of  the  general  account.  That  is  a 
question  which  has  not  been  determined  in  ^bankruptcy,  and  r  •280  ] 
I  will  not  determine  it.  I  am  disposed  to  think  the  commis- 
sioners right  in  rejecting  the  bills,  supposing  that  the  credi- 
tors proving  under  them  have  not  been  paid,  which  is  not 
Tery  likely.  Whether  the  goods  are  liable  to  the  lien,  and 
whether  the  557L  was  received  to  the  use  of  the  assignees  of 
Hodson  and  Quarrell,  is  a  question  of  law  which  may  be  tried  in 
an  action ;  and  I  think  it  will  be  more  fairly  tried  when  the  jury 
are  informed  of  the  nature  of  the  proof.  The  assignees  of 
Winstanley  and  Hudson  must  admit  the  fact  of  receiving  them, 
and  the  Statute  of  Limitations  must  not  be  set  up.    If  the  value 
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Ex  parte      of  the  goods  cannot  be  settled,  it  must  be  left  to  be  found  by  the 
Rawson. 

]ury. 

I  cannot  bring  myself  to  think  that  the  case  of  Ex  parte 

Walker^  is  right,  in  the  event  of  there  being  a  surplus. 


1821. 
March  24 

Leach,  V.  C. 

On  Appeal. 

Sept.  4. 

Lord 
Eldon,  L.C. 

[280] 
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STILWELL  V.   WILKIN8. 

(Jacob,  280—283 ;  S.  C.  «.  n.  SUlwell  v.  Williama,  6  Madd.  49.) 

On  a  bill  to  set  aside  a  purchase,  the  answer  of  the  defendants,  the 
devisees  of  the  purchaser,  admitting  great  inadequacy  of  price,  and 
stating  thoir  ignorance  as  to  other  circumstances  of  fraud  alleged,  a 
receiver  appointed. 

There  may  be  cases  of  inadequacy  of  price  so  great  as  to  form  a 
ground  for  cancelling  a  contract,  t 

This  was  a  bill  filed  for  the  purpose  of  setting  aside  a  purchase 
under  the  following  circumstances : 

Under  the  will  of  J.  Some  certain  estates  stood  limited,  after 
the  death  of  Elizabeth,  the  wife  of  Josias  Collier,  to  the  youngest 
son  of  the  testator's  grand-niece,  Mary  Stilwell,  in  fee.  Upon 
the  death  of  Elizabeth  Collier,  in  December,  1808,  John,  the 
youngest  son  of  Mary  Stilwell,  became  entitled :  he  had  then 
lately  attained  the  age  of  twenty-one  years,  and  was  serving  as  a 
common  sailor  on  board  a  ship  of  war.  In  July,  1805,  he  sold 
and  conveyed  the  estates  to  Josias  Collier :  the  consideration  for 
the  purchase  *was  a  sum  of  250Z.  and  an  annuity  of  622.  10^. 
per  annum,  to  be  paid  to  him  by  weekly  payments,  for  his  life. 
The  estates  were  of  considerable  value ;  it  was  admitted  by  the 
answer  that,  at  the  death  of  Collier,  in  the  year  1809,  the  rental 
amounted  to  189/.  10«.,  exclusive  of  a  part  of  the  property  which 
had  been  sold  by  Collier  in  his  life-time.  The  same  solicitor  was 
employed  in  the  purchase  for  Collier  and  Stilwell :  the  latter 
afterwards  went  to  sea  again,  being,  as  the  bill  alleged,  appre- 
hended as  a  deserter,  and  died  intestate  in  the  year  1809,  on 
board  one  of  his  Majesty's  ships :  the  plaintiiT  Thomas  Stilwell 
was  his  heir-at-law.  Collier  died  in  December,  1809,  having 
devised  the  estates  to  two  of  the  defendants,  and  appointed  the 

i  4  E.  R.  218. 

%  Harrison  v.  Chiest  (1855)  6  D.  M.  &  G.  424,  8  H.  L.  C.  481. 
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two  other    defendants    his  executors.    The  bill  was  filed  in     Stilwell 

1816.  WiLKINS. 

Besides  these  facts,  the  bill  stated  various  other  circumstances 
tending  to  affect  the  transaction  with  fraud ;  it  was  alleged  that 
John  Stilwell  was  a  person  very  ignorant  and  inexperienced,  of 
weak  intellects,  and  in  constant  habits  of  intoxication ;  that  he 
confided  the  management  of  the  property  to  Collier,  who  had 
previously  been  in  possession  in  right  of  his  wife,  and  who  kept 
him  in  the  dark  as  to  its  real  value ;  that  he  was  much  distressed 
for  want  of  money ;  and  that  he  was  persuaded  to  execute  the 
deeds  under  the  idea  that  they  conveyed  the  estates  for  his  life 
only,  and  would  save  him  the  trouble  of  managing  them.  The 
defendants  by  their  answer  stated  themselves  to  be  ignorant  of  all 
these  circumstances. 

The  Yice-Chancellor  having,  upon  the  motion  of  the  plaintiff, 
made  an  order  for  the  appointment  of  a  receiver,  the  defendants 
now  moved  to  discharge  that  order. 

Mr,  Hart  and  Mr.  Barber  in  support  of  the  motion.  [  282  ] 

Mr.  Roupell  on  the  other  side. 

The  Lobd  Chancbllor:  Septi. 

This  was  an  application  to  discharge  an  order  of  the  Vicb- 
Chancbllor  for  the  appointment  of  a  receiver.  The  plaintiff 
states  himself  to  be  the  heir-at-law  of  a  person  entitled  to  some 
real  estates  which  were  purchased  by  one  Collier  at  the  price 
of  2501.  and  an  annuity  of  fifty  guineas  per  annum,  the  ordi- 
nary current  value  of  an  estate  of  189Z.  per  annum  being  much 
more. 

When  the  motion  was  made,  it  was  represented  as  bringing 
before  the  Court  the  dry  question,  whether  inadequacy  of  price 
be  sufficient  to  set  aside  a  sale.  It  is  most  certain  that  in  general 
a  sale  will  not  be  set  aside  on  that  ground ;  yet  there  may  be 
cases  of  inadequacy  so  enormously  great  as  to  form  a  ground  for 
cancelling  the  contract.  And  though  this  is  a  hard  case,  the 
defendants  taking  only  as  devisees,  and  it  being  impossible  to 
impute  to  them  any  thing  that  can  affect  their  honour  or  charac- 
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Stilwell    ter,  yet  it  is  clear  that  the  purchase  was  procured  from  a  person 
WiLKiNs.     ^^0  could  not  possibly  judge  for  himself;  the  young  man  was  a 
common  sailor,  lately  come  ashore,  and  much  pressed  for  money, 
and  the  purchaser  knowing  perfectly  the  value  of  the  property. 

The  degree  of  inadequacy  is  greater  than  I  ever  remember ; 
1801.  a  year  purchased  for  about  6001.,  taking  the  annuity  at 
about  six  or  seven  years'  purchase.  And  I  cannot  agree  that  the 
inadequacy  is  the  only  circumstance  to  be  looked  at.  The  bill 
charges  many  other  circumstances  that  may  be  very  material  at 
the  hearing. 
r  233  ]  These  circumstances  the  defendants,  in  their  answer,  say  that 

they  are  ignorant  of,  but  they  do  not  go  the  length  of  saying 
that  they  disbelieve  them.  They  have  not  stated  any  belief  on 
the  subject,  which  indeed  they  could  not  form,  for  it  does  not 
appear  that  they  ever  sought  for  information  as  to  these 
circumstances,  which  are  so  extremely  important,  especially 
when  connected  with  the  gross  inadequacy  of  price. 

The  point  that  struck  me  was,  whether  on  a  bill  to  impeach  a 
sale  for  fraud,  the  Court  interposes  so  strongly  before  the  hear- 
ing as  to  take  away  the  possession  from  persons  holding  it 
under  the  eiSect  of  deeds  not  yet  set  aside  by  a  decree  of  the 
Court ;  and  I  put  it  to  Mr.  Roupell  to  tell  me  whether  he  could 
find  any  such  case.  I  tried  also  to  ascertain  whether  the  money 
paid  as  the  price  had  been  satisfied  by  receipt  of  the  rents  and 
profits ;  for  if  not,  the  defendants  would  be  entitled  to  hold  as 
incumbrancers  for  so  much  as  had  not  been  received  back  by 
perception  of  the  rents  and  profits.  But  that  circumstance  fails, 
for  I  find  that  the  whole  must  have  been  satisfied.  I  am  ready 
to  admit,  that  I  do  not  remember  any  instance  of  a  receiver 
being  so  appointed,  but  still  the  question  is,  whether  there  may 
not  be  a  case  where  it  ought  to  be  done.  If  the  case  stated  be 
true,  and  it  is  more  than  probable  that  it  is  true,  the  inadequacy 
was  so  monstrous,  the  situation  of  the  young  man,  and  the  state 
of  his  intellect  were  such,  that  it  is  hardly  possible  to  suppose 
that  the  transaction  can  stand ;  and  1  think,  therefore,  that  this 
is  a  case  where  such  an  order  may  be  made,  though  it  is  not  the 
general  habit  of  the  Court. 
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BKOWN  V.  DE  TASTET.t  i8i9. 

(Jacob,  284—299.)  ^^9.  8,  9, 12. 

1821 

On  the  death,  of  one  partner,  the  sunriyor  retaining  his  capital  and  j^^  ^j  *^^^ 

employing  it  in  the  trade,  decreed  to  account  for  the  profits  deriyed  j^^^^  27. 

from  it,  making  him  proper  allowances  for  the  management  of  the  j,     ^^  22. 

bufiineas.  Septb. 

A.,  B.,  and  C.  bemg  partners  together,  A.  agrees  with  D.  to  giye  him  

a  moiety  of  his  share  in  the  concern ;  an  account  may  be  decreed  between  Loid 

A.  and  D.  without  making  B.  and  C.  parties. t  Bldon,  L.0. 


Anthony  Manoin  having  for  some  years  carried  on  business 
in  London  as  a  merchant,  and  being  advanced  in  years,  agreed 
with  the  defendant  De  Tastet,  in  September,  1800,  to  relinquish 
his  business  to  him.  By  the  agreement,  Mangin's  interest  in 
the  house  was  to  cease  from  the  Ist  of  September,  1800,  and  he 
was  to  have  credit  for  what  should  appear  due  to  him  on  the 
settlement  olthe  accounts,  and  was  to  be  at  liberty  to  withdraw 
one-fourth  of  it  immediately;  another  fourth  in  September, 
1801  ;  and  the  rest  in  the  course  of  the  year  1802,  with  the 
exception  of  about  8,000Z.  or  4,000/.,  which  he  was  to  leave  in  the 
house  for  eighteen  months  longer :  the  concern  was  to  be  carried 
on  for  four  years  under  the  firm  of  Anthony  Mangin,  and  his 
retirement  was  not  to  be  announced.  De  Tastet  about  the  same 
time  admitted  M.  A.  De  Faiva  and  Frederick  Grellet  into 
partnership  with  him  in  the  business ;  they  were  each  to  have  a 
one-fourth  share.  De  Tastet  was  engaged  in  another  mercantile 
house,  under  the  firm  of  Firmin  De  Tastet  &  Co. ;  and  the 
afhirs  of  the  house  of  Anthony  Mangin  were  chiefly  managed  by 
De  Faiva  and  Grellet. 

In  the  course  of  the  year  1802,  Mangin  became  desirous  of 
again  entering  into  the  business,  and  De  Tastet,  at  his  request, 
agreed  to  let  him  have  one-half  of  his  (De  Tastet's)  moiety  of 
the  partnership  for  his  life,  to  commence  from  September,  1800, 
the  time  when  he  retired.  This  agreement  between  De  Tastet 
and  Mangin  was  partly  contained  in  a  letter  written  by  the 
latter  to  the  former,  agreeing  to  take  a  fourth  share,  and  to  run 

t  In  re  Aldridge,  '94,  2  Ch.  97,  X  8ee  now  the  Partnership  Act, 

63  L.  J.  Ch.  465,  8  B.  189.  1890,  s.  31  (1). 
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Bbown      *the  risk  of  the  business  in  halves  with  him ;  there  was  no  other 
Db  Tastbt.   written  memorandum  relating  to  it. 

[  •285  ]  In  July,  1808,  Mangin  died  intestate,  leaving  one  daughter, 

who,  with  her  husband,  was  the  plaintiff  in  this  suit.  At  the 
time  of  Mangin's  death  a  considerable  part  of  his  property  was 
embarked  in  the  house  as  his  share  of  capital,  of  which  De 
Tastet  and  his  partners  possesse  1  themselves,  and  continued  to 
employ  it,  together  with  their  own  property,  in  their  trade. 
Grellet  retired  from  the  partnership  in  1807,  and  De  Paiva  in 
1808,  leaving  De  Tastet  the  sole  proprietor  of  the  house:  on 
their  retirement,  one  of  them  received  from  him  5,000i.  and 
the  other  6,000Z.,  subject  to  the  taking  of  the  accounts. 

The  plaintiff,  who  had  taken  out  administration  to  Mangin, 
filed  the  bill  in  June,  1809,  against  De  Tastet,  praying  an 
account  of  Mangin's  property  in  the  partnership,  and  of  the 
profit  or  interest  made  with  it  since  his  death ;  alleging,  as  the 
cause  of  the  delay,  that  she  had  been  put  off  from  time  to  time 
by  various  excuses.  De  Tastet,  in  his  answer,  admitting  the 
circumstances  as  stated  above,  and  that  he  had  in  his  hands 
a  balance  of  1,5712.  due  to  Mangin's  estate,  stated,  as  a  reason 
for  not  having  sooner  accounted  with  the  plaintiff,  that  her 
legitimacy  was  questioned  by  some  relations  of  Mangin,  who 
claimed  to  be  his  next-of-kin,  and  had  opposed  her  application 
for  letters  of  administration  in  the  ecclesiastical  court;  and  he 
submitted  that  Grellet  and  De  Paiva  were  necessary  parties. 
The  bill  was  then  amended  by  adding  them  as  defendants,  and 
also  the  persons  who  claimed  to  be  next-of-kin  to  Mangin. 
Grellet  was  out  of  the  jurisdiction.  De  Paiva,  by  his  answer, 
stated  his  ignorance  of  the  agreement  in  1802,  by  which  Mangin 

[  *286  ]  was  re-admitted  into  the  business :  it  *was  a  contract  between 
Mangin  and  De  Tastet  only,  and  he  therefore  contended  that  he 
was  not  accountable  to  the  former  or  his  representatives.  The 
question  of  the  plaintiff's  legitimacy  was  determined  in  her 
favour,  by  an  issue  directed  in  July,  1811,  to  try  the  fact.  The 
balance  admitted  by  De  Tastet  was  paid  into  Court  in  January, 
1810. 

The  cause  was  heard  before  the  Master  of  the  Bolls  on  the  6th 
of  March,  1812,  when  a  decree  was  made  for  an  account  of  the 
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dealings  and  transactions  between  the  defendant  De  Tastet  and      Bbowk 

Mangin  in  his  life-time,  and  of  the  property  of  Mangin  which   p^  tastet. 

was  in  the  hands  of  De  Tastet,  or  of  him  and  his  partners 

De  Faiva  and  Grellet  at  the  time  of  Mangin's  death,  or  which 

was  afterwards  possessed  by  him  or  them  ;  and  also  an  account 

of  all  profits  and  gains  made  of  or  by  means  of  such  property  by 

De  Tastet,  or  by  him  and  De  Faiva  and  Grellet;  and  it  was 

ordered  that  what,  upon  the  taking  of  such  accounts,  should 

appear  to  have  come  to  the  hands  of  De  Tastet,  or  of  him  and 

De  Faiva  and  Grellet,  and  to  be  the  amount  of  the  profits  and 

gains  so  made  of  or  by  means  of  Mangin's  property,  should  be 

answered  by  De  Tastet.     The  bill  was  dismissed  as  against 

De  Faiva  with  costs,  to  be  paid  by  the  plaintiff,  and  repaid  by 

De  Tastet.    From  this  decree  the  defendant  De  Tastet  shortly 

after  appealed. 

Fending  the  appeal,  the  accounts  proceeded  in  the  Master's 
office.  The  Master,  by  his  report  made  in  May,  1817,  after 
stating  that  Mangin  was  at  the  time  of  his  death  a  partner  with 
De  Tastet  in  the  business  of  a  merchant,  carried  on  by  them  and 
De  Faiva  and  Grellet,  under  the  firm  of  A.  Mangin,  found  a 
balance  of  17,582Z.  due  to  Mangin  from  the  concern  at  that 
time,  which  sum  continued  to  be  employed  in  it,  as  well  as 
^certain  other  sums  of  money  belonging  to  Mangin  subsequently  [  •2^7  ] 
got  in ;  he  found  that  the  property  of  Mangin  formed  a  con- 
siderable part  of  the  capital  employed  in  the  trade  up  to  Decem- 
ber, 1807,  and  from  that  time  till  December,  1810,  exceeded  the 
whole  amount  of  the  capital  employed ;  in  December,  1810,  the 
trade  was  discontinued.  He  had  given  Mangin  credit  for  a 
share  of  the  profits  of  the  business  in  proportion  to  his  share  of 
the  capital  employed  in  it  down  to  December,  1807,  and  for  the 
whole  of  the  profits  from  that  time  to  December,  1810,  and 
found  a  balance  of  62,604Z.  due  from  De  Tastet.  The  account 
had  not  been  carried  beyond  1810,  and  had  not  extended  to 
profit  or  interest  beyond  that  made  in  the  business. 

The  defendant  De  Tastet  took  exceptions  to  the  report,  which 
were  amended  by  order,  and  were,  first,  that  the  property  of 
Mangin  only  formed  a  part  of  the  capital  employed  in  the  trade, 
and  that  a  considerable  part  of  that  capital  consisted  of  the 
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Bbown  monies  of  De  Tastet ;  secondly,  that  in  taking  the  account  of 
Db  Tabtet.  profits,  the  Master  ought  to  have  ascertained  what  profit  was 
actually  made  by  means  of  the  property  of  Mangin,  or  that  he 
ought  to  have  followed  the  original  agreement,  according  to 
which,  if  the  whole  of  the  monies  employed  in  the  business  were 
to  be  considered  as  the  property  of  Mangin,  the  clear  gains 
arising  from  it  could  only  be  considered  as  one-fourth  of  the 
proceeds,  the  remaining  three-fourths  being  to  be  allowed  to  the 
other  partners  for  the  assistance  afforded  by  them  to  the  busi- 
ness ;  thirdly,  that  the  balance  amounted  only  to  8,0892. 

It  appeared  that  the  Master  had  taken  the  account  upon  the 
principle  of  adding  to  Mangin's  capital  his  share  of  profits  in 
each  year ;  the  amount  thus  constituted  was  taken  as  his  capital 
[  *288  ]  in  the  next  year,  and  a  ^proportionate  share  of  the  profits  was 
assigned  him.  It  was  insisted,  on  the  part  of  De  Tastet,  that 
great  part  of  Mangin's  property  had  been  employed,  not  in  the 
business,  but  in  discounting  bills  of  exchange ;  and  that  a  con- 
siderable portion  of  the  profits  was  attributable  to  his  own 
personal  influence  and  connections,  and  to  the  exertions  of  him- 
self and  his  partners. 

The  exceptions  were  argued  before  his  Honour  the  Vicb- 
Chancellob,  who,  upon  hearing  them,  made  an  order  dated  the 
22nd  of  July,  1818,  referring  it  to  the  Master  to  review  the 
report,  and  to  enquire  whether  the  concerns  of  the  firm,  as  they 
stood  at  the  death  of  Mangin,  were  in  any  manner  and  how  kept 
separate  and  distinct  from  the  concerns  of  the  firm  that  was 
carried  on  after  his  death,  and  whether  the  concerns  of  the  new 
firm  were  in  any  manner,  and  how  and  to  what  extent  aided  or 
supplied  from  the  concerns  of  the  old  firm ;  and  it  was  declared 
that  the  shares  of  profits  which  after  the  death  of  Mangin  were 
paid  by  De  Tastet  to  the  junior  partners  of  the  concern  were  to 
be  considered  as  in  the  nature  of  wages,  and  to  be  allowed  to  De 
Tastet  in  discharge  of  the  account  of  the  profits  of  the  concern  ; 
and  the  Master  was  to  enquire  what  would  be  a  reasonable  com- 
pensation to  De  Tastet  for  his  personal  attention  and  credit, 
which  was  also  to  be  allowed  to  him.  From  this  order  the 
plaintiff  appealed. 

The  appeal  against  the  decree  came  on  to  be  heard  before  the 
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LoBD  Chancbllob,  on  the  8th,  9th,  and  12th  of  November,  1819,      Bboww 
when  his  Lordship  desired,  that  the  appeal  against  the  Vice-    db  Tastkt. 
Chancellob's  order  should  also  be  brought  on;  the  argument 
on  both  appeals  was  renewed  on  the  17th  of  January,  1821,  and 
several  subsequent  days. 

The  Attomey-Generalf  Mr.  Home,  Mr.  Winthrop,  and  Mr.       [J289] 
Palmer  for  the  plaintiff,  in  support  of  the  decree,  [cited  Craw- 
shay  V.  CoUin8.\]      The   agreement  of  Mangin  being  with  De 
Tastet  only,  gives  us  a  right  to  look  to  him  only  for  reimburse- 
ment.! 

Upon  the  appeal  from  the  order  made  by  the  Vicb-Chancbllob, 
they  observed,  that  it  aimed  at  establishing  a  principle  different 
from  that  of  the  decree.  The  Master  being  directed  to  enquire 
what  profits  were  made  by  the  capital  of  Mangin,  proceeded  to 
estimate  *the  profits  of  each  year,  and  assigned  to  Mangin  a  share  i  *290  ] 
of  them,  proportionate  to  his  share  of  the  capital  employed.  He 
then  said,  that  that  share  of  profit  ought  to  have  been  paid  over 
or  set  apart,  instead  of  which  it  was  continued  in  the  trade,  and 
became,  therefore,  part  of  the  capital  employed  in  the  concern  in 
the  next  year,  and,  consequently,  in  the  next  year  he  has  credit 
for  a  share  of  profits  in  proportion  to  his  increased  capital,  and 
so  on  for  each  successive  year.  Now,  according  to  the  Vice- 
Chancellob's  order,  a  fourth  of  the  profits  is  to  be  allowed  to 
Grellet  and  De  Paiva,  and  a  share  also  to  De  Tastet ;  if  the  allow- 
ance to  De  Tastet  be  the  same  as  to  the  others,  one-fourth  only 
remains  for  Mangin ;  and  at  all  events  he  must  have  less  than 
an  half,  however  large  his  capital  may  have  been.  The  order 
gives  them  the  same  as  if  the  partnership  was  still  subsisting  • 
whereas,  according  to  Crawshay  v.  CoUins,  it  is  considered  to  be 
dissolved,  and  the  right  to  the  profits  is  looked  upon  as  resulting 
from  the  employment  of  capital,  and  not  from  the  partnership 
contract.  If  any  compensation  for  their  services  was  to  be  made* 
it  might  have  been  claimed  as  a  just  allowance. 

Mr»  Hart  and  Mr.  Wakefield  for  the  defendant  De  Paiva. 

t  10  B-  B.  61  (15  Ves.  21ft).  J  See  Bray  v.  Fnmoni,    22  B.  B. 

224  (6  Madd.  6). 
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Bbown  Mr.  WethereU,  Mr.  Heald^  and  Mr.  Pepys  for  the  defendant 

de  Ta&t£t.   1)6  Tastet,  in  support  of  the  appeal  from  the  decree,  contended, 

that  it  was  not  justified  by  the  case  of  Crawshay  v.  Collins. 

[  291  ]  *  *  The  defendant  carried  on  this  trade,  and  he  owed  a  sum 
of  money  to  Mangin ;  but  it  is  not,  therefore,  to  be  assumed  that 
it  was  in  this  trade  that  Mangin*s  money  was  employed.  It  was 
mixed  up  with  the  general  property  of  the  defendant,  some  of 
which  was  engaged  in  this,  and  some  in  other  concerns,  at 
different  rates  of  profit,  some  in  discounting  bills  at  5  per  cent, 
only.  And  is  it  to  be  said  that  the  balance  due  to  Mangin  was 
employed  in  this  particular  concern  rather  than  the  others,  only 
because  this  was  the  most  lucrative  ?  It  was  upon  these  grounds 
that,  in  the  case  of  Crawshay  y.  Collins,  your  Lordship,  after  a 
report  had  been  made,  required  it  to  be  reviewed,  that  the  Master 
might  distinguish  between  the  capital  and  the  stock  in  trade, 
conceiving  that  they  must  be  differently  treated,  with  respect  to 
the  question  of  the  account  of  profits.! 

This  decree  furnishes  no  rule  by  which  the  Master  is  to  ascer- 
tain what  proportion  of  the  profits  was  derived  from  the  capital 
of  Mangin ;  it  is  clear  that  it  cannot  be,  as  the  Master  has 
supposed,  in  proportion  to  the  amount  of  the  capital  employed, 
for  profits  depend  not  upon  capital  alone,  but  upon  labour,  atten- 
tion, skill,  and  knowledge  of  the  business,  influence,  and  connec- 

[  ^292  ]  tion.  *The  proportion  of  profits  referable  to  capital,  and  to  the 
personal  services  of  the  partners,  depends  on  the  nature  of  the 
business;  but  how  is  the  division  to  be  made?  These  are 
difficulties  that  should  weigh  with  the  Court  before  an  account  is 
directed,  for  taking  which  no  satisfactory  mode  is  known.  Caees 
of  the  greatest  hardship  have  occurred,  flowing  from  the  doctrine 
supposed  to  be  established  by  Crawshay  v.  Collins.  It  is  sup- 
posed that  if  the  representatives  of  a  deceased  partner  can 
establish  a  balance  of  the  smallest  amount  against  the  survivor, 
they  are  entitled  to  a  participation  in  the  profits,  and  as  a  conse- 
quence, to  an  inspection  of  the  books,  and  an  account  of  all  the 
concerns  of  the  partnership.  An  immediate  settlement  is  often 
impossible ;  and  where  there  are  outstanding  transactions,  the 
surviving  partner  cannot  at  once  ascertain  whether  the  balance 
t  21  B.  E.  168  (1  J.  &  W.  267). 
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is  in  his  favour  or  agarast  him ;  and  he  is  left  in  doubt  whether       Bkown 
he  is  carrying  on  the  trade  for  the  benefit  of  himself,  or  for  that   d^  tabtbt. 
of  others,  who  may  start  up  at  a  distance  of  time,  expose  all  his 
affairs,  and  involve  him  in  the  utmost  vexation. 

Another  objection  to  the  decree  is,  that  it  makes  De  Tastet 
responsible  for  his  partners,  treating  him  as  the  only  person 
accountable  to  Mangin.  He  must  have  known  that  Grellet  and 
De  Faiva  were  jointly  interested  in  the  concern ;  and  how  can 
his  representatives  be  allowed  to  treat  it  as  a  firm  consisting  of 
himself  and  De  Tastet  only  ?  *  *  According  to  the  agreement 
between  De  Tastet  .and  Mangin,  a  part  of  the  property  *of  the  [  •293  ] 
latter  was  to  be  left  in  the  house  for  four  years,  from  September, 
1800  ;  but  the  account  as  to  the  whole  is  directed  to  commence 
from  the  time  of  his  death. 

With  respect  to  the  order  of  the  Vice-Chancbllor,  they  con- 
tended, that  it  was  not  inconsistent  with  the  decree,  but  explained 
it,  by  prescribing  the  mode  in  which  the  account  was  to  be  taken » 
and  that  it  was  correct  in  making  allowances  for  the  services  of 
De  Tastet  and  the  other  partners. 

The  Lobd  Chancellor  (after  stating  the  decree,  report,  and       Sept.&. 
exceptions,  and  the  order  of  the  22nd  of  July,  1818) : 

This  order  does  not  appear  to  me  to  decide  any  thing  upon  any 
one  point  of  the  exceptions  :  it  only  sends  the  cause  back  to  the 
Master  with  certain  declarations.  When  it  came  before  me,  it 
occurred  to  me  to  doubt  whether  it  was  competent  to  the  Court 
upon  exceptions  to  make  an  order  not  quite  consistent  with  the 
original  decree :  from  the  time  of  the  pronunciation  of  the  decree, 
all  the  subsequent  proceedings  should  be  consistent  with  it,  and 
if  upon  the  argument  of  exceptions,  it  appears  that  the  justice  of 
the  case  cannot  be  got  at  without  an  alteration  of  the  decree,  it 
must  be  reheard.  I  have  also  entertained  doubts,  which  I  have 
not  been  able  to  subdue,  as  to  there  being  any  thing  to  authorize 
the  first  enquiry  directed ;  whether  the  concerns  of  the  firm  as 
they  stood  at  the  death  of  Mangin,  were  kept  distinct  from  those 
of  the  firm  continued  afterwards.  I  mean,  I  doubt  whether  I 
could  do  it  upon  any  thing  alleged  in  the  pleadings ;  for  it  is 
certainly  an  important  question,  even  if  there  be  no  foundation 
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bbown      for  it  in  the  pleadings,  whether  the  Court  could  make  a  satis- 
Db  Tabtbt.  factory  decree  without  having  such  an  enquiry  made. 
[  294  ]  I  should  have  infinite  diflSculty  in  aflBrming  the  other  declara- 

tion, that  the  sums  paid  to  the  junior  partners  should  be  con- 
sidered as  in  the  nature  of  wages :  not  that  it  may  not  turn  out 
to  be  reasonable,  but  I  apprehend  that  where  the  decree  directs 
the  Master  to  make  all  just  allowances  to  the  parties,  the  regular 
course  of  proceeding  would  have  been  to  crave  this  deduction 
from  the  profits  paid  to  the  persons  carrying  on  the  business,  as 
a  just  allowance.  If  that  be  done,  it  may  be  discussed  before 
the  Master,  and  when  his  report  is  made,  the  Court  might  be 
called  on  to  decide  it,  not  upon  these  general  exceptions  that  are 
not  pointed  to  it,  but  upon  an  exception  as  to  that  which  had 
been  submitted  to  him  as  a  just  allowance.  It  is  not  in  the 
ordinary  course  for  the  Court  in  matters  of  this  nature,  to  say  in 
the  first  instance  what  is  a  just  allowance.  I  do  not  say  that  it 
was  an  improper  consideration,  what  was  a  just  allowance,  but 
this  was  not  the  proper  mode  of  getting  at  it.  The  same  observa- 
tion applies  to  the  enquiry  as  to  what  will  be  a  reasonable  com- 
pensation for  De  Tastet's  personal  attention.  I  do  not  mean  to 
say  that  the  Master  should  not  have  made  such  an  allowance,  or 
that  the  Court  might  not  by  the  original  decree  have  directed 
his  attention  to  it,  but  I  think  it  could  not  be  done  upon  excep- 
tions. 

The  consideration  of  the  original  decree  is  now  regularly 
before  the  Court^  and  speaking  with  great  deference  and  great 
humility,  I  own  I  do  not  think  that  I  should  have  made  a  decree 
in  these  terms.  The  bill  aims  at  an  account  of  the  dealings  of 
the  partnership,  and  of  the  personal  estate  of  Mangin  possessed 
by  the  defendant,  and  it  seeks  for  all  proper  directions  to  be 
given  with  respect  to  the  use  made  by  the  defendant  and  those 
in  partnership  with  him  of  the  property  of  Mangin,  and  con- 
[  •295  ]  sidering  the  peculiar  nature  of  such  a  *bill,  it  seems  to  me  that 
the  terms  of  the  decree  are  too  loose  to  point  the  Master's  atten- 
tion to  the  matter  with  the  precision  and  particularity  with  which 
such  an  account  ought  to  be  taken. 

I  should  here  remark,  before  proceeding  further,  that  upon 
reading  the  bill  and  the  answer  of  De  Tastet,  I  am  satisfied  with 
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8o  much  of  the  decree  as  considers  him  to  be  solely  liable  not       Bbown 
only  for  his  own  transactions,  but  for  those  of  De  Paiva  and    db  Tabtet. 
Grellet. 

The  Master  in  the  execution  of  the  decree  has,  I  am  informed, 
proceeded  upon  the  case  of  Crawshay  v.  CoUinsA  In  that  case, 
three  persons,  Collins,  Noble,  and  Boughton,  carried  on  the 
business  of  pump  and  engine  manufacturers  in  partnership 
together.  In  1808  a  commission  of  bankrupt  issued  against 
Noble,  and  in  1804  the  bill  was  filed  by  his  assignees,  claiming 
three-eighths  of  the  profits  of  the  business  which  remained  unac- 
counted for  at  the  time  of  the  bankruptcy,  or  which  had  accrued 
since,  and  also  of  two  patents,  and  the  profits  derived  from  them. 
The  question,  therefore,  was,  whether  the  assignees  of  Noble  were 
entitled  to  the  same  relief  that  he  himself  would  have  been 
entitled  to  if  he  had  not  become  a  bankrupt :  a  bankruptcy 
dissolving  a  partnership  in  the  same  manner  as  death,  in  this 
respect  only  that  assignees  have  rights  somewhat  similar  to  those 
^hich  the  representatives  have  where  the  partnership  is  dissolved 
by  death.  It  was  argued,  that  in  both  cases  the  demand  to  be 
made  by  the  representatives  of  a  deceased  partner,  or  the 
assignees  of  a  bankrupt,  was  limited  to  that  sum  of  money 
which  if  the  account  had  been  taken  at  the  dissolution,  would 
have  been  found  due  from  the  surviving  or  solvent  partner, 
leaving  all  the  property  in  *their  hands.  On  the  other  hand  it  [  ^296  ] 
was  argued,  that  in  many  cases  that  could  not  be  the  law ;  for 
instance,  if  immediately  after  the  bankruptcy,  all  the  stock,  which 
in  that  case  consisted  of  manufactured  goods,  pumps,  and  such 
things,  had  been  sold  for  a  sum  of  money,  three-eighths  of  which 
would  have  been  more  than  what  was  due  to  the  bankrupt,  taking 
the  account  as  matter  of  debt,  then  the  assignees  being  certainly 
tenants  in  common  till  the  stock  was  converted,  and  the  identical 
stock  being  sold,  and  three-eighths  of  it  yielding  more  than  what 
was  due  to  the  bankrupt  at  the  time  of  his  bankruptcy  as  the 
calculated  value,  what  pretence  could  there  be  for  saying  that 
the  assignees  should  not  have  a  proportion  of  what  it  sold  for  ? 

But  it  is  asked,  will  you  say  that  in  all  cases  where  there  is  a 
partnership,  such  is  to  be  the  consequence  of  carrying  on  the 

t  10  E.  E.  61  (16  Vee.  218). 
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Bbowh  basiness,  that  the  profits  shall  be  divisible  in  the  same  way  as  if 
Be  Tabtbt.  the  partner  had  not  died  or  had  not  become  bankrupt  ?  I  say 
no ;  I  do  not  mean  to  say  that  it  will  be  so  in  all  cases :  but  on 
the  other  hand,  I  will  not  deny  that  it  may  be  the  law  in  some 
cases.  The  general  principle,  I  should  say,  ought  to  be  this  : 
that  as  it  is  quite  competent  to  the  parties  to  settle  the  accounts 
and  to  mark  out  the  relation  between  themselves  as  creditors  or 
debtors,  so  where  there  is  a  non-settlement  of  the  account, 
(though  a  settlement  may  sometimes  introduce  great  hardships 
and  diflSculties,)  yet  those  who  choose  to  employ  the  property  of 
another  for  the  purposes  of  their  trade,  exposing  it  to  all  the  risks 
of  insolvency  or  bankruptcy,  have  no  right  to  say,  that  the  account 
shall  not  be  taken,  if  it  can  be  taken  without  incurring  difficulties 
which  might  embarrass  the  house  to  such  an  extent  as  to  make 
it  unjust  to  demand  it. 
[  297  ]  I  had  thought  that  I  had  always  taken  great  care  to  lay  down 

nothing  that  was  more  than  law,  and  on  reading  my  judgment 
in  Crawshay  v.  Collins^  I  think  it  will  be  found  that  I  have  been 
sufficiently  careful  not  to  do  it  there.  His  Lordship  here  read 
several  passages  from  that  case,  noticing  the  caution  he  had 
used,  and  stated  that  the  decree  there  was  for  an  enquiry  as  to 
what  profits  had  been  made  by  means  of  the  stock  in  trade  and 
capital  of  the  partnership  business  as  the  Master  should  find  it 
to  be  constituted,  adding  that  it  was  the  simplest  of  all  cases, 
being  nothing  but  a  manufactory  of  pumps  and  engines. 

Now  I  think  that  decision  goes  no  further  than  to  call  on  me 
to  consider  what  decree  ought  to  have  been  made,  under  all  the 
circumstances  that  belonged  to  De  Tastet's  possession  of  Man- 
gin's  property,  and  his  applying  it  to  a  business  which  is  no 
further  explained  in  the  report,  than  by  being  stated  to  be  that 
of  a  merchant,  which  may  mean  five  hundred  different  things  ; 
to  consider  whether  I  should  have  made  this  decree,  or  whether 
it  would  have  been  my  duty  to  have  directed  special  enquiries, 
with  a  view  to  the  determination  of  what  I  could  or  could  not  do, 
on  a  just  application  to  this  case  of  the  principles  which,  in 
Crawshay  v.  Collins^  appeared  to  me  to  be  right,  with  that  caution 
with  which  they  are  there  laid  down.  I  think  some  alterations 
in  the  original  decree  will  be  necessary ;    I  shall  not  comment 
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minutely  on  the  circumstance  that  the  exceptions  have  been  Bboww 
dealt  with  in  a  way  as  to  which  I  should  have  entertained  con-  j)^  tastet. 
siderable  doubt,  according  to  my  notions  of  the  practice ;  first, 
considering  that  upon  exceptions  an  order  should  not  be  made 
inconsistent  with  the  decree ;  and,  secondly,  because  it  would 
have  struck  me,  rather  to  be  matter  to  be  infused  into  the  decree, 
than  *to  be  made  the  subject  of  an  order  on  exceptions.  What  C  *298  ] 
I  propoto  to  do  is,  so  to  alter  the  original  decree  as  to  bring  out 
the  case  to  which  the  principles  that  ought  to  govern  as  to  the 
profits  may  be  applied ;  to  give  such  directions  as  may  be  neces- 
sary for  that  purpose,  and  to  explain  what  it  may  be  competent 
to  crave  as  just  allowance.  I  do  not  mean  to  intimate  whether 
the  Master  should  allow  wages,  as  they  are  called,  or  compensa- 
tion, but  it  cannot  be  denied,  that  if  the  business  be  such,  that 
on  the  death  of  the  party  other  persons  are  concerned  in  aiding 
it  by  the  application  of  their  skill,  their  services,  and  their 
money,  a  great  deal  may  be  included  under  the  head  of  just 
allowances,  which,  till  the  Master  has  thoroughly  sifted  it,  the 
Court  cannot  determine. 


BRICHENO   V.  TEORP.f  ig^^ 

(Jacob,  300—304.)  MarohSl. 

A  clerk  to  a  solicitor  commencing  practice  for  himself,  will  not  be       ^^'  ^» 
restrained  from  acting  as  solicitor  for  parties  against  whom  his  master  -.     , 

was  employed,  upon  general  allegations  of  his  haying,  in  his  former  s:i,])oif  L.Oi 
service,  acquired  information  likely  to  be  prejudicial  to  the  clients  of        r  oqq  -i 
his  master. 

A  MOTION  was  made  on  the  part  of  the  plaintiffs,  that  the 
defendants  might  be  restrained  from  employing  G.  G.  Day,  as 
their  solicitor  in  this  suit,  or  as  their  attorney  or  solicitor  in  any 
other  suit  in  equity  or  action  at  law,  commenced  or  to  be  com- 
menced in  respect  of  the  matters  in  question  in  this  cause,  and 
to  restrain  G.  G.  Day  from  acting  as  their  solicitor  or  attorney, 
and  from  communicating  to  them,  their  counsel,  clerks  in  court, 


t  LMe  y.  Kingsioood  CoUierieB  Co.  (1882)  20  Ch.  D.  733 ;  52  L.  J.  Ch.  66. 
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[  •301  ] 


solicitor,  attorneys,  or  agents,  any  information  relating  to  the 
matters  in  dispate  in  such  suits  or  actions  which  had  come  to 
his  knowledge,  as  clerk  to  the  plaintiff,  T.  E.  Fisher. 

The  suit  was  commenced  in  the  year  1816,  for  the  purpose  of 
setting  aside  a  bond  entered  into  by  the  plaintiff  Bricheno,  and 
by  the  plaintiff  Fisher,  as  his  surety,  to  the  defendants,  upon 
allegations  of  its  having  been  obtained  by  misrepresentation. 
Fisher  was  the  solicitor  for  himself  and  the  plaintiff  Bricheno, 
in  the  cause.  6.  6.  Day  had  been  his  articled  clerk  from  the 
year  1812  until  October,  1817,  when  his  articles  expired.  In  the 
year  1818  he  was  admitted  an  attorney,  and  commenced  prac- 
tice on  his  own  account.  He  had  lately  become  the  solicitor  of 
the  defendants  in  the  cause. 

It  was  stated  in  the  affidavits  filed  on  the  part  of  the  plaintiffs, 
that  G.  G.  Day,  during  his  clerkship,  had  been  confidentially 
acquainted  with  the  circumstances  of  the  suit,  that  he  had  been 
employed  to  search  for  cases,  and  copy  affidavits  and  other  pro- 
ceedings, and  had  thereby  acquired  information  which  would 
render  his  *  being  concerned  for  the  defendants  highly  prejudicial 
to  the  plaintiffs ;  it  was  intimated  that  he  had  been  retained  for 
the  purpose  of  taking  advantage  of  a  disclosure  of  the  informa- 
tion thus  acquired.  On  the  other  side  this  imputation  was 
denied ;  and  it  was  stated,  that  Mr.  Day  had  been  the  solicitor 
of  the  defendants  and  of  their  family  in  other  matters,  and  that 
they  had  employed  him  in  this  cause,  only  from  the  respectabi- 
lity of  his  character,  and  from  being  dissatisfied  with  their 
former  solicitor.  Mr.  Day,  on  his  part,  denied  being  in  posses- 
sion of  any  information  which  could  be  injurious  to  the 
plaintiffs. 


Mr.  Agar,  and  Mr.  Parker^  in  support  of  the  motion,  cited 
Cholmondeley  Y.  Clinton  A 

Mr.  Heald  on  the  other  side. 


March  81.      ThE  LoRD   CHANCELLOR  : 

The  case  of  Cholmondeley  v.  Clinton  was  no  more  than  this, 
t  13  E.  R.  183  (19  Yes.  261). 
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A  gentleman  discharged  himself  from  being  solicitor  for  Lord  Bbichkno 
Clinton,  and  the  question  was,  whether  the  Court  would  permit  thorp. 
him  to  turn  his  back  on  his  cUent,  and  to  go  into  the  service  of 
the  person  against  whom  he  had  been  employed.  Here  the  case 
stands  thus:  Mr.  Day  was  clerk  to  a  gentleman  who  was 
sohcitor  for  the  plaintiff  in  this  cause  ;  the  time  of  his  service 
expires :  he  becomes  a  solicitor  on  his  own  account,  and  then 
the  defendants  employ  him. 

There  may  be  cases  where  the  mischief  which  the  case  of 
Ckolmondeley  v.  Clinton  was  intended  to  counteract,  *may  equally  [  •302  ] 
occur  in  the  case  of  a  clerk.  On  the  other  hand,  the  cause  may 
be  of  such  a  nature,  that  though  the  clerk  may  be  retained  for 
the  opposite  party,  it  may  be  impossible  for  any  information  he 
X>ossesses  to  do  any  mischief. 

But  if  he  is  to  carry  important  secrets  out  of  the  office,  and 
employ  them  in  the  service  of  others,  though  I  feel  that  it  may 
operate  to  the  detriment  of  young  gentlemen  setting  up  in  busi- 
ness, yet  I  think  that  ought  not  to  be  permitted.  I  ought, 
therefore,  to  be  informed  of  the  nature  of  the  suit,  and  wish  to 
see  the  bill  and  answer.  A  gentleman  going  into  business  for 
himself  must  not  carry  into  it  the  secrets  of  his  master ;  but,  on 
the  other  hand,  I  think  it  my  duty  to  take  care  that  he  may  not 
be  prevented  from  engaging  in  any  business  that  he  may  fairly 
and  honourably  take. 

The  Lobd  Chancellob:  Sept.h. 

This  is  a  motion  of  great  importanc3.  It  seeks  that  the 
defendants  may  not  be  allowed  to  employ  Mr.  Day,  and  that  he 
may  not  be  employed  as  their  solicitor  in  this  cause  or  any  other 
suit  relating  to  the  same  matters,  by  reason  that  he  was  a  clerk 
in  the  office  of  Fisher,  one  of  the  plaintiffs,  and  the  solicitor  in 
the  cause,  and  therefore  has  or  may  have  material  information 
as  to  the  interest  of  the  plaintiffs,  and  that  if  he  communicates 
it,  or  makes  use  of  it  against  them,  he  may  be  doing  them  an 
injury  which  the  Court  ought  not  to  permit  him  to  inflict. 

The  motion  was  made  upon  the  supposition  that  it  fell  within 
the  precedent  established  by  Ckolmondeley  v.  Clinton.  But  it  is 
certainly  not  like  it  in  its  circumstances.    *There  two  gentlemen       [  •308  ] 
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Brichkno  had  been  in  partnership,  and  had  been  the  solicitors  of  Lord 
Thobp.  Clinton  in  the  cause  ;  and  it  is  now  known,  that  in  that  case  at 
some  time  or  other,  the  secrets  of  the  title  had  been  communi- 
cated to  the  adversary.  One  of  these  gentlemen  (I  do  not  mean 
to  intimate  that  it  was  he  who  gave  the  information)  quitted 
the  partnership,  and  thus  voluntarily  quitted  the  employment 
of  Lord  Clinton. 

It  was,  therefore,  his  fault,  if  it  was  a  fault ;  at  all  events  it 
was  by  his  own  act  that  he  was  not  employed  by  Lord  Clinton, 
and  he  then  transferred  himself  to  the  other  side  in  that  cause, 
in  which,  no  doubt,  there  was  much  important  information  that 
might  be  communicated.  The  application  that  was  made  being 
the  first  of  the  kind,  I  took  the  opinion  of  the  Judges  upon  it. 
There  could  not,  I  think,  be  much  difficulty  about  that  case.  If 
Lord  Clinton  had  discharged  the  gentleman,  and  would  not  con- 
tinue to  employ  him,  on  such  a  case  no  opinion  was  given.  But 
it  being  by  his  own  act  that  he  ceased  to  be  employed,  the 
Judges  were  of  opinion  that  he  could  not  carry  over  to  the  other 
side  the  information  acquired  in  the  service  from  which  he  had 
discharged  himself. 

This  case  is  different  in  specie.  The  argument  goes  to  this 
extent ;  that  if  a  gentleman  has  been  five  years  a  clerk,  and  in 
that  period  happens  to  have  to  deal  with  the  causes  in  which  his 
master  is  employed,  that  he  cannot  afterwards  become  solicitor 
for  any  of  the  parties  against  whom  his  master  was  employed. 
It  did  appear  to  me  that  this  was  going  very  far,  and  I  thought, 
that  before  thus  shutting  up  the  sources  of  employment,  it  was 
incumbent  on  the  Court  to  see  that  there  was  something  more 
than  hypothetical  mischief  to  be  guarded  against.  I  have, 
[  ♦304  ]  therefore,  read  these  *papers,  and  though  I  think  it  should  not 
be  publicly  pointed  out  to  me,  yet  I  wish  to  have  it  pointed  out 
to  me  from  these  papers,  in  what  particular  the  employment  of 
Mr.  Day  will  be  prejudicial  to  the  plaintiflFs.  There  are  general 
allegations,  but  nothing  particular  is  stated ;  unless  that  is  done, 
I  cannot  go  the  length  of  making  this  order.  As  a  general  pro- 
position, it  would  preclude  him  from  being  concerned  even  in  a 
cause  in  which  the  master  himself  might  not  object  to  be  con- 
cerned for  both  sides. 
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I  know  that  formerly  at  the  Bar,  if  a  counsel  was  employed, 
and  a  retainer  was  offered  him  on  the  other  side,  he  first  gave 
those  for  whom  he  had  been  employed  the  option  of  retaining 
him,  but  if  they  would  not,  there  was  no  difficulty  in  going  over 
to  the  other  side,  notwithstanding  all  that  he  might  know.  If 
that  be  the  rule  at  the  Bar,  we  must  not  lay  it  down  differently 
for  Bolicitors.  I  have  no  conception  that  we  are  to  give  ourselves 
liberties  that  we  refuse  to  others. 


Bbicheno 

9. 

Thorp. 


Mr.  Agar  then  mentioned  that  cases  and  opinions. relating 
to  the  suit  had  been  communicated  to  Mr.  Day ;  but  the  Lord 
GHAKCEI4L0B  did  not  consider  that  of  any  importance,  unless 
some  particular  fact  was  stated,  t 


BALME  V.  PAVER. 

(Jacob,  306—307.) 

A  party  liable  under  a  bond  of  indemnity  for  the  costs  of  another, 
haying,  on  a  oompronuse,  paid  what  the  solicitor  stated  to  be  the 
amount  of  them,  is  entitled  afterwards  to  haye  the  bill  taxed. 

It  cannot  be  made  one  of  the  terms  of  the  compromise  of  a  suit  that 
the  solicitor's  bill  shall  be  paid  without  taxation. 

W.  Young  being  appointed  receiver  of  the  estates  of  a  lunatic, 
the  plaintiff  became  one  of  his  sureties,  taking  a  bond  of  in- 
demnity from  him  and  another  person.  Young  afterwards 
making  default  in  payment,  the  plaintiff  was  compelled  to  pay 
into  Court  a  sum  of  9,167Z. ;  and  he  soon  after  filed  a  bill  against 
Young  and  several  other  persons,  claiming  under  the  bond  of 
indemnity  and  the  recognizance  a  lien  upon  the  purchase  money 
received  for  an  estate  of  Young's  that  had  been  lately  sold.  A 
compromise  was  afterwards  agreed  to  upon  the  terms  of  the 
defendant  Young  paying  to  the  plaintiff  a  sum  of  money  and  his 
costs.  The  defendant  Young  accordingly  paid  the  plaintiff's 
sohcitor  the  sum  of  261Z.,  which  he  stated  to  be  the  amount  of 
the  plaintiff's  costs.  The  defendant  was  not  furnished  with 
copies  of  the  bills,  and  he  stated  in  his  affidavit  that  he  did  not 

t  See  Beer  v.  Wardt  ante,  p.  3. 
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Balme  insist  upon  it,  from  being  fearful  that  his  doing  so  might  have 
Payeb.  broken  off  the  compromise.  His  solicitor  stated,  that  he  had  at 
the  time  of  the  settlement  called  for  the  production  of  the  bills, 
and  that  the  plaintiff's  solicitor  had  promised  to  deliver  them  if 
applied  for  at  a  future  period ;  the  latter  denied  having  made 
such  promise.  A  motion  was  now  made  on  the  part  of  the 
defendant,  that  copies  of  the  bills  might  be  delivered  to  him,  and 
that  they  might  be  referred  for  taxation. 

Mr.  Hart  in  support  of  the  motion. 

Mr.  Buck  against  it. 

[  806  ]       The  Lobd  Chancellor  : 

I  think  these  bills  must  be  delivered.  Young  being  a  receiver, 
was  answerable  for  his  own  default ;  and  Balme  being  his  surety, 
had  a  demand  over  against  him  for  whatever  he  might  become 
liable  for ;  not  only  for  the  principal  money  he  might  pay,  but 
also  for  his  costs  and  expenses ;  but  before  he  could  demand 
them,  he  ought  to  have  had  the  bill  taxed.  I  am  decidedly  of 
opinion,  that  unless  solicitors  expressly  enter  into  an  agreement 
for  payment  of  untaxed  costs,  the  Court  will  say  that  they  are 
costs  to  be  taxed.  But  I  go  further,  and  desire  it  not  to  be 
understood  that  I  consider  them  at  liberty  to  agree  for  untaxed 
costs.  And  though  I  dare  say  the  gentlemen  meant  very  well, 
yet  I  think  it  was  their  duty  to  tell  the  plaintiff  that  he  ought  to 
have  the  costs  taxed  before  he  demanded  them  of  Young.  A 
party  may,  if  he  pleases,  waive  the  benefit  of  taxation  of  the  bill ; 
but  I  will  not  hold  that  to  have  been  done  unless  the  solicitor  has 
given  him  the  knowledge  that  he  may  have  it  taxed.  These  bills 
must  be  delivered  to  the  defendant,  and  with  respect  to  taxing 
them,  if  the  defendant  thinks  fit,  he  must  apply  separately  for 
that  purpose  afterwards. 

jvbr.  1.  The  bills  were  accordingly  delivered,  and  Mr.  Hart  now 

moved  that  they  might  be  referred  for  taxation. 

Mr.  Lovat  on  the  other  side. 
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The  Lord  Chancellor: 

The  ground  I  go  upon  is  this,  that  the  plaintiff  having  claimed 
of  the  defendant  the  payment  of  certain  sums  of  money,  and 
agreeing  to  compromise  the  suit,  they  cannot  introduce  a  con- 
dition for  the  non-taxation  *of  the  bills.  There  is  nothing  that 
ought  to  be  guarded  with  so  much  jealousy  as  the  right  of  the 
suitors  to  have  their  bills  of  costs  taxed.  At  the  time  of  the 
agreement,  the  plaintiff  had  a  right  to  have  the  bill  taxed ;  and 
it  is  interposed  as  one  of  the  terms  upon  which  the  suit  was  to 
be  terminated,  that  they  should  not  be  taxed.  Now,  I  am  of 
opinion,  that  such  a  condition  is  good  for  nothing.  The  Court 
will  not  permit  a  party  to  say  that  the  suit  shall  not  be  put  an 
end  to,  unless  the  other  agrees  not  to  tax  the  bill  of  the  solicitor. 
—Reg.  Lib.  A.  1820,  fo.  2272. 


Balmb 

V. 

Payeb. 


[  •307  ] 


EUNDELL  V.   MUERAY. 

(Jacob,  311—316.) 

An  author  having  given  a  work  to  a  publisher,  who,  by  the  sale  of  it, 
reimbursed  his  expenses  and  made  considerable  profit,  cannot,  at  the 
end  of  the  first  fourteen  years,  restrain  him  by  injunction  from  con- 
tinuing the  publication. 

A  court  of  equity  frequently  refuses  an  injunction  where  it  acknow- 
ledges a  right,  when  the  conduct  of  the  party  complaining  has  led  to 
the  state  of  things  that  occasions  the  application. 

In  the  year  1805  the  plaintiff,  having  written  and  composed  or 
collected  a  variety  of  receipts  for  cookery  and  other  domestic 
purposes,  offered  to  permit  the  defendant,  a  bookseller,  to  publish 
them,  on  his  undertaking  the  expense,  and  giving  her  a  few 
copies,  and  on  his  accepting  the  offer,  she  delivered  to  him  the 
manuscript,  which  was  nearly  fit  for  publication.  The  defendant 
added  a  title-page,  an  index,  and  an  engraving,  and  made  some 
alterations  in  the  arrangement ;  in  November,  1805,  he  published 
an  edition  of  it,  and  entered  it  at  Stationers'  Hall  as  his  property. 
The  work  contained  an  advertisement  by  the  plaintiff,  concluding 
with  a  hope  that  it  might  be  useful  to  others  ;  "  In  that  idea,"  it 
proceeded,  '*  it  is  given  to  the  public,  and  as  she  "  (the  plaintiff) 
''  will  receive  from  it  no  emolument,  so  she  trusts  it  will  escape 


1821. 
Nov.  8,  6. 

Loid 
Eldov,  L.C. 
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RuMDELL  without  censure."  The  sale  of  the  work  being  rapid,  the  defen- 
MuBBAT.  dant  published  several  subsequent  editions,  and  derived  very 
considerable  profit  from  the  publication.  The  plaintiff  made  some 
additions  to  the  different  editions,  and  a  table  of  contents  and 
some  engravings  were  added  by  the  defendant.  It  appeared  that 
in  the  year  1808  the  defendant  transmitted  to  the  plaintiff  a  note 
for  150Z.,  mentioning  in  his  letter  that  her  gift  to  him  had  proved 
far  more  valuable  than  he  expected.  In  her  answer,  acknow- 
ledging the  receipt,  she  used  these  words:  "I  can  truly  say  I 
never  had  the  smallest  idea  of  any  return  for  what  really  was  a 
free  gift  to  one  whom  I  had  long  regarded  as  my  friend." 

In  the  month  of  November,  1819,  the  period  of  fourteen  years 
[  •812  J  from  the  publication  having  elapsed,  the  *plaintiff  notified  to  the 
defendant  an  intention  of  printing  and  publishing  the  work  on 
her  own  account,  and  required  him  to  desist  from  publishing  any 
more  copies.  In  the  following  month  the  defendant  filed  a  bill 
praying  an  injunction  to  restrain  the  plaintiff  from  publishing 
those  parts  of  the  work  which  belonged  to  him,  and  from  pub- 
lishing the  other  parts  with  the  title,  embellishments,  and 
arrangements  added  by  him,  and  from  making  any  use  of  them. 
An  injunction  was  obtained  accordingly  on  the  filing  of  the  bill 
and  affidavit. 

The  bill  in  this  cause  was  shortly  after  filed  praying  an  injunc- 
tion to  restrain  the  defendant  from  publishing  the  work.  An 
injunction  was  moved  for  before  the  Vice-Chancbllor  ;  his  Honour 
offered  the  defendant  a  case,  and  upon  his  declining  it  granted 
the  injunction.    A  motion  was  now  made  to  dissolve  it. 

Mr.  Home  and  Mr.  Shadwell  for  the  defendant : 

The  defendant  does  not  claim  title  to  the  copyright  of  this 
work  by  any  legal  assignment,  for  it  was  not  in  writing  as 
required  by  the  statute,!  but  the  transaction  amounts  to  a 
licence  to  publish  it,  given  him  as  a  present  by  the  plaintiff;  in 
her  letter  she  terms  it  a  free  gift,  and  in  her  advertisement  dis- 
claims all  interest  in  the  profits.  After  this  she  can  have^no 
right  in  equity  to  an  injunction  against  one,  whom  she  [has 

t  Power  V.  Walker,  16  B.  B.  378  (3  M.  &  S.  7). 
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induced  to  encounter    the  risk    and    expense  of    publication.     Bukdall 


♦    ♦     ♦ 


MUBBAT. 


Mr.  Heald  and  Mr.  Pepys  for  the  plaintiff :  [  8i3  ] 

*     *     If  an  assignment  in  general  words  will  not  give  an  *in-      [  •si*  ] 
terest  beyond  the  term  of  fourteen  years,  how  can  it  be  contended 
that  a  mere  parol  gift  or  licence,  without  consideration,  can  have 
a  greater  effect  ? 

The  Lobd  Ghangbllob: 

Whether  Mr.  Murray  has  a  right  to  exclude  the  plaintiff  or  any 
one  else  from  the  publication  of  this  work,  is  a  question  that  I 
have  now  nothing  to  do  with ;  I  have  only  to  consider  whether 
this  is  a  case  in  which  a  court  of  equity  is  at  the  instance  of  the 
plaintiff  to  enjoin  the  defendant. 

It  is  clear  that  this  Court  will  interfere  to  enjoin  publication, 
whether  there  has  or  has  not  been  an  entry  of  the  work  at 
Stationers'  Hall,  though  the  penalties  cannot  be  recovered,  unless 
it  has  been  entered  there.  The  owner  of  the  copyright  has,  how- 
ever, a  right  to  bring  an  action  for  invading  it,  and  upon  that 
this  Court  has  founded  the  right  to  have  an  injunction,  on  the 
ground  that  if  it  were  necessary  to  bring  action  after  action,  the 
expense  of  asserting  the  title  might  exceed  the  advantages  to  be 
derived  from  it.  There  are,  however,  cases  where  this  aid  is  not 
to  be  called  for. 

We  are  not  apprised  of  the  circumstances  under  which  this 
manuscript  was  given.  If  the  plaintiff  had  composed  these 
receipts,  or  embodied  and  arranged  them  in  a  book,  she  would 
have  a  copyright  in  it,  but  if  she  had  only  collected  them,  and 
handed  them  over  to  Mr.  Murray,  I  do  not  apprehend  that  they 
would  be  the  subject  of  copyright.  But  taking  it  for  granted 
that  there  was  a  copyright,  as  the  point  is  not  disputed,  the  mode 
of  publication  furnishes  a  ground  for  contending  that  the  person 
publishing  it  did  not  intend  to  claim  any  copyright  in  the  work. 
It  is  settled  now  that  an  assignment  *of  copyright  must  be  in  [  •^m  ] 
writing,  although  it  frequently  happened  that  courts  of  equity 
had  granted  injunctions  at  the  suit  of  persons  claiming  under 
assignments  not  in  writing,  until  we  were  set  right  by  a  decision 
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BuNDELL  of  the  Conrt  of  King's  Bench.  I  conceive  that  an  author  will  not 
MuBRAv.  ^6  taken  to  have  assigned  his  contingent  right  in  case  of  his 
surviving  the  fourteen  years,  unless  the  assignment  is  so  ejcpressed 
as  to  purport  to  pass  it ;  but  I  have  been  at  a  loss  throughout 
the  argument  to  understand  what  difference  the  expiration  of 
that  term  can  make  in  this  case. 

The  plaintiff  in  her  advertisement  expresses  a  hope  that  her 
work  may  be  useful  to  others  ;  "  In  that  idea,"  she  says,  "  it  is 
given  to  the  public."  If  she  had  stopped  there,  the  expression  is 
one  frequently  used  by  authors,  although  they  expect  emolument 
from  the  work,  but  she  proceeds  to  say  that  she  will  receive  no 
emolument,  and  with  this  declaration  it  is  put  into  the  hands  of 
Murray.  I  do  not  enter  into  the  question  whether  he  has  any 
property  in  it,  but  we  find  that  this  lady,  abjuring  all  right  in 
herself,  and  saying  nothing  about  the  term  of  fourteen  years, 
gives  it  to  him,  and  he  publishes  it,  at  the  hazard  of  all  ques- 
tions attending  it,  and  under  the  assurance  that  she  is  to  receive 
no  part  of  the  profit. 

It  is  said  that  upon  the  principles  of  cases  in  this  Court,  a 
party  who  has  been  led  into  the  expense  of  a  publication  by  the 
encouragement  and  acquiescence  of  the  author,  shall  not  be 
enjoined  by  a  court  of  equity  till  he  has  been  brought  home. 
Bat  here  the  plaintiff  said,  you  may  go  to  work  with  this  book 
as  long  as  you  please,  for  no  limitation  of  time  was  mentioned ; 
and  where  such  encouragement  has  been  given,  it  is  not  enough 
to  say  to  a  tradesman  that  he  must  relinquish  it,  when  he  has 
[  •old  ]  received  his  expenditure  back  again ;  for  *he  may  have  with- 
drawn his  capital  and  his  attention  from  other  matters  in  which 
they  might  have  been  more  profitably  employed,  without  being 
liable  to  this  difficulty.  In  making  the  plaintiff  a  present,  he 
did  what  he  ought  to  do,  and  what  I  hope  he  will  continue  to  do, 
recollecting  that  it  is  through  her  kindness  that  he  had  the 
opportunity  of  making  it.  She  received  it  with  the  gratitude  of 
a  person  who  considered  it  not  to  be  her  right.  If  it  is  to  be 
argued  that  as  soon  as  he  was  reimbursed  he  was  to  discontinue 
the  publication,  why  should  he  not  have  ceased  then  ? 

It  requires,  I  think,  a  great  deal  of  ingenuity  to  argue  that, 
because  a  general  assignment  in  writing  will  endure  only  for 


voL.xxm.]  1821.    CH.    JACOB,  316.  79 

fourteen  years,  that,  therefore,  when  a  person  makes  a  free  gift    Bundbll 

by  parol,  -without  any  statement  with  respect  to  its  duration,  it     mubbat. 

is  to  be  considered  as  an  effectual  assignment  for  fourteen  years, 

and  that  at  the  end  of  that  period  the  Court  is  to  treat  it  as  a 

case  in  which  a  gift  for  fourteen  years  only  was  intended.  There 

has  often  been  great  difficulty  about  granting  injunctions,  where 

the  plaintiff  has  previously,  by  acquiescing,   permitted  many 

others  to  publish  the  work ;  where  ten  have  been  allowed  to 

publish,   the  Court  will  not  restrain  the  eleventh.    A  court  of 

equity   frequently  refuses  an  injunction  where  it  acknowledges  a 

right,  when  the  conduct  of  the  party  complaining  has  led  to  the 

state  of  things  that  occasions  the  application;  and,  therefore, 

without  saying  with  whom  the  right  is,  whether  it  is  in  this  lady, 

or  whether  it  is  concurrently  in  both,  I  think  it  is  a  case  in  which 

strict  law  only  ought  to  govern. 

Injunction  dissolved. 


TIBBITS  V.  TIBBITS.  i82i. 

(Jacob,  317-321.)  •^'*'^  ^^• 

A  reoommendation  by  a  testator  to  his  son  to  continue  his  nephews  in         

the  occupation  of  their  farms  as  heretofore,  and  so  long  as  they  continue         Lewi 
to  manage  the  same  in  a  good  and  husbandlike  manner,  and  to  duly  pay    ^^^o^»  ^'^* 
their  rents,  is  imperative.  L  ^^7  J 

Beoommendation  in  a  will,  where  the  object  and  subject  are  certain, 
amounts  to  a  trust. 

No  trust  arises  under  words  of  recommendation  and  confidence, 
applied  to  an  uncertain  subject ;  as  what  shall  be  left  after  the  death 
of  a  person,  to  whom  the  property  is  given  in  the  first  instance. 

A  testator  leaving  to  his  son  and  heir  his  real  estates,  and  the  residue 
of  his  personalty,  with  a  recommendation  to  continue  his  nephews  as 
tenants  on  an  estate  settled  on  the  son,  the  latter  decreed  to  elect  either 
to  continue  them  as  tenants,  or  to  make  them  a  compensation  for  the 
value  of  the  tenancy  out  of  the  property  given  him  by  the  testator. 

By  a  settlement  made  in  July,  1791,  upon  the  marriage  of  the 
defendant  Charles  Tibbits  with  Mary  Woodyear,  certain  estates 
were  settled  to  the  use  of  Bichard  Tibbits,  his  father,  until  the 
marriage,  and  after  the  marriage  (subject  to  a  jointure  of  800Z. 
per  annum  to  Mary  Woodyear,  and  to  a  term  of  ninety-nine 
years  for  securing  it,)  to  the  use  of  Bichard  Tibbits  for  life. 
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TiBBiTs  with  remainder  to  the  use  of  Charles  Tibbits  for  life,  with 
TiBBiTs.  remainder  to  his  first  and  other  sons  in  tail  male,  with  an  ulti- 
mate remainder  to  Bichard  Tibbits  in  fee.  The  settlement 
contained  a  power  to  the  tenants  for  life  to  lease  for  twenty-one 
years  in  possession,  and  a  power  of  sale  to  be  exercised  by  the 
trustees  with  the  consent  of  the  tenants  for  life. 

Eichard  Tibbits  by  his  will,  dated  in  June,  1808,  gave  all  his 
freehold,  copyhold,  and  leasehold  estates  in  the  counties  of 
Northampton,  Warwick,  and  Middlesex,  or  elsewhere  to  the 
defendant,  to  and  for  his  own  use  and  benefit  absolutely  for 
ever ;  charged  with  an  annuity  to  his  wife,  and  with  a  sum  of 
10,000{.,  to  be  paid  after  her  death  as  she  should  appoint.  The 
will  contained  the  following  clause : 

"  And  I  do  hereby  recommend  to  my  said  son  to  continue  his 
cousins  James  Tibbits  and  Bichard  Tibbits  in  the  occupation  of 
their  respective  farms  as  heretofore,  and  so  long  as  they  continue 
to  manage  the  same  in  a  good  and  husbandlike  manner,  and  to 
duly  pay  their  rents." 
[  318  j  The  testator  gave  to  James  Tibbits  and  Bichard  Tibbits  the 

sum  of  100  guineas  each,  and  appointed  the  defendant  his  exe- 
cutor and  residuary  legatee.  He  died  in  July,  1808,  leaving 
the  defendant  his  only  son  and  heir-at-law,  without  having 
exercised  the  power  of  leasing  over  the  settled  estate.  The 
defendant  proved  the  will,  and  took  possession  of  the  property 
devised  to  him. 

The  farms  mentioned  in  the  will  were  part  of  the  premises 
included  in  the  settlement,  and  had  been  in  the  occupation  of 
James  and  Bichard  Tibbits  respectively,  as  yearly  tenants,  for 
several  years  before  the  testator's  death.  In  the  course  of  a 
year  after  that  event,  an  increase  of  the  rents  was  required  of 
them  by  the  defendant,  and  in  consequence  of  their  refusing,  he 
commenced  ejectments.  In  January,  1810,  they  filed  a  bill  for 
an  injunction  to  restrain  the  ejectments,  and  praying  that  the 
defendant  Charles  Tibbits  might  be  decreed,  either  to  permit 
them  to  continue  in  the  occupation  of  their  farms  at  the  former 
rents,  or  that  he  might  renounce  all  benefit  under  the  will  of  the 
testator.  The  defendant  in  his  answer  stated  that  his  father 
had  told  him,  speaking  with  reference  to  the  above  clause  in  his 
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will,  that  though  he  recommended  the  plaintiffs  as  tenants,  he 
did  not  expect  the  rents  to  be  continued  the  same,  but  that  the 
defendant  had  a  right  to  have  a  fair  rent,  and  that  the  clause  in 
question  was  not  intended  to  fetter  him.  An  injunction  issued, 
and  a  motion  afterwards  made  to  dissolve  it  was  refused  by  the 
Master  of  the  Eolls,  (Sir  W.  Grant)  sitting  for  the  Lord  Chan- 
cellor; the  injunction  was  continued  till  the  hearing.!  The 
plaintiff  Bichard  Tibbits  having  died  during  the  suit,  it  was 
revived  by  his  executors.  It  came  on  for  hearing,  and  was 
*argued  in  November,  1816,  J  and  now  stood  for  judgment. 


Tibbits 

V. 

Tibbits. 


[  'SIQ  1 


+  2  Mer.  96,  n. 

X  19  Vee.  656  [upon  which  occa- 
axm  the  Lobd  Ckajscellob,  made 
the  following  observations] : 

*If  this  case  is  to  be  determined 
upon  the  question  of  election,  and  in 
this  sense,  that  it  is  still  open  to  the 
party  to  determine,  whether  he  will 
permit  the  specific  enjoyment  under 
the  words  of  this  clause  in  the  will, 
or  make  a  pecuniary  compensation, 
that,  being  raised  as  a  general  ques- 
tion, is  much  too  important  to  be 
determined  without  looking  to  the 
form  of  the  decrees.  I  had  a  general 
notion,  that,  if  a  testator  devises  the 
estate  of  A.  to  B.,  giving  property  of 
his  own  to  A.,  and  immediately  after 
the  will  is  found  the  question  is  pro- 
posed to  A.  to  elect  what  he  will  do, 
in  that  case,  his  election  to  take  his 
own  estate  requires  only  compensa- 
tion :  but  I  dare  not  trust  to  general 
recollection  upon  that.  There  are 
many  cases,  in  which  the  Court  has 
ordered  the  party,  making  his  elec- 
tion, specifically  to  do  that  which  is 
directed  by  the  will :  but  those  cases 
may  possibly  not  decide  the  ques- 
tion ;  as  the  party  might  choose  to 
comply  with  that,  which  is  specific- 
ally directed  by  the  will,  rather  than 
maJLO  compensation;  and  if  not, 
there  may  have  been  circumstances 
of  conduct  since  the  testator's  death, 
making  it  unjust  to  allow  him  upon 
compensation  to  withdraw  his  per- 

B.B. — ^VOL.  xxm. 


mission  of  specific  enjoyment.  Sup- 
pose, for  instance,  one  of  these  plam- 
tiffs  had  been  allowed  to  enjoy  his 
farm  during  ten  years;  that  would 
form  a  very  difficult  case  for  com-  [•19Ve8.662.] 
pensation ;  how  to  be  estimated,  not 
only  as  to  the  past,  but  also  the 
future,  time,  it  is  difficult  to  say. 
Those  cases  therefore  against  com- 
pensation must  be  examined,  in  order 
to  ascertain,  whether  in  the  interval 
since  the  death  of  the  testator  cir- 
cumstances occurred  that  ought  to 
induce  *the  Court  to  say,  the  election  [  *668  ] 
was  made  to  permit  enjoyment  ac- 
cording to  the  will. 

The  question,  whether  the  defen- 
dant has  elected,  also  deserves  con- 
sideration. If  he  is  to  be  considered 
as  having  elected,  and  the  doctrine 
is,  that  he  shall  make  compensation, 
it  is  difficult  to  say  he  elected  to  do 
any  thing  else  than  to  make  com- 
pensation :  but,  if  instead  of  com- 
municating his  intention  to  make 
compensation,  as  he  may  by  his  acts, 
he  has  suffered  specific  enjoyment, 
until  it  becomes  inequitable  to  dis- 
turb it,  then  he  may  be  ♦said  to  elect  \  •664  ] 
to  take,  not  his  own  property,  making 
compensation,  but  what  the  will  gives 
to  him,  permitting  the  specific  enjoy- 
ment of  his  own  property  under  it. 

With  regard  to  the  other  question, 
it  is  clear,  that  recommendation  in  a 
will,  where  the  object  and  the  sub- 
ject are  certain,  amounts  to  trust. 
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TiBBiTs      The  Lobd  Chancellor: 

r. 

TiBBiTs.  The  first  question  in  this  cause  T^as  upon  the  words  "  and  I  da 
hereby  recommend,  &c. ; "  whether  they  were  or  were  not  im- 
perative, and  I  was  of  opinion  that  they  were. 

The  other  question  was,  whether  the  defendant,  in  the  event 
of  his  electing  to  take  against  the  will,  is  bound  to  forfeit  all  the 
benefits  he  takes  under  it,  or  whether  he  is  only  to  make  a 
compensation  to  the  plaintiffs  for  what  the  testator  intended 
them.  On  this  point  I  have  looked  through  all  the  cases  with 
great  attention,  and  they  contain  many  dicta,  not  easily  recon- 
ciled. Though  it  would  perhaps  be  too  much  to  say  that  that 
should  be  the  rule  universally,  I  think  this  is  a  case  for  com- 
pensation only.  I  am  of  opinion  that  there  may  be  cases  where 
not  only  compensation  is  to  be  made,  but  the  whole  is  to  be 
given  up.  I  think  the  old  principle  of  the  Court,  till  shaken  by 
some  later  determinations,  was  compensation,  but  it  has  since 
been  shaken,  f 

Nov.  9.  The  case  was  mentioned  again  upon  a  motion  to  vary  the 

minutes,  when  the  Lord  Chancellor  was  of  opinion,  that  the 
plaintiffs  were  entitled  to  the  occupation  of  the  farms  only  during 
the  joint  lives  of  the  defendant  and  themselves  respectively,  and 

[  *32o  ]  that  the  costs  of  the  suit,  ^as  arising  out  of  a  doubt  on  the  testa- 
tor's will,  were  to  be  paid  out  of  his  assets.  „ 

The  decree  declared  that,  according  to  the  true  construction  of 
the  will,  the  defendant  was  bound,  either  to  permit  the  plaintiffs 
to  hold  the  said  farms  in  their  respective  occupations,  at  the 

Both  the  object  and  the  subject  must  case  of  words  of  recomniendatioii  or 

be  certain;   and  the  will  must  be  confidence,  applied  to  ''what  shall 

construed  with  reference  to  a  prin-  be  left  *'  at  the  death  of  the  testator's 

ciple,  requiring  the  Court  to  give  wife,  to  whom  the  property  is  giyen 

effect  to  it,  if   a  meaning  can  be  in  the  first  instance.    There  is  dear 

found.     Different  Judges  may  put  uncertainty    of    the    subject ;    as, 

different  constructions  upon  words :  whether  any  thing  shall  be  left  at 

but  it  is  difficult  for  any  Judge  to  the  wife's  death,  is  left  to  her  dis- 

say,  that  there  is  in  the  import  of  cretion :  but  it  is  extremely  difficult 

this  clause   that   tmcertainty,   that  to  apply  that  principle  to  this  case, 
entitles  him  to  say  judicially,  that  it         t  See  this  question  discussed  in 

has  no  effect.    This  is  not  like  the  18  B.  B.  106  (1  Swanst.  433,  n). 
plain  uncertainty,  that  occurs  in  the 
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time  of  the  death  of  the  testator,  as  tenants  thereof,  at  the  same  Tibbits 
rents,  and  mider  the  same  conditions  as  they  held  the  same  tibbit& 
as  tenants  to  the  testator,  they  duly  paying  such  rents,  and 
managing  the  same  in  a  good  and  husbandlike  manner,  during  the 
joint  lives  of  the  plaintiffs  and  the  defendant  C.  T.,  or  to  make 
compensation  to  the  plaintiffs,  out  of  the  property  given  to  the 
defendant  by  the  testator's  will,  for  the  value  of  such  tenancy ; 
and  it  appearing  that  the  plaintiff  B.  T.  died  on  or  about  the 
11th  of  April,  1818,  and  that  he  held  and  enjoyed  his  said  farm 
to  the  time  of  his  death,  and  duly  paid  his  rent,  and  complied 
with  the  terms  of  the  will  in  the  cultivation  of  the  said  farm,  and 
that  after  his  death  the  possession  thereof  was  delivered  up  to 
the  defendant  Charles  Tibbits ;  it  was  not  necessary  to  give  any 
further  reUef  in  respect  of  that  farm.  And  as  to  the  farm 
occupied  by  the  plaintiff  J.  T.,  the  defendant  was  forthwith  to 
elect  before  the  Master  whether  he  would  permit  the  said  plaintiff 
so  to  hold  and  occupy  the  said  farm  according  to  the  will,  and  in 
case  the  said  defendant  should  elect  to  permit  the  plaintiff  so  to 
hold  and  enjoy  the  said  farm,  the  injunction  was  to  be  continued, 
and  the  said  plaintiff  J.  T.  to  be  quieted  in  such  possession 
during  so  long  as  he  should  duly  pay  his  rent,  and  manage  the 
same  in  a  good  and  husbandlike  manner :  and  in  case  the  said 
plaintiff  should  fail  so  to  do,  the  defendant  was  to  be  at  liberty  to 
apply  to  dissolve  the  injunction,  and  for  such  other  purposes  as 
he  should  be  advised.  But  in  case  *the  defendant  should  elect  [  *32i  ] 
not  to  permit  the  said  plaintiff  to  hold  and  enjoy  the  said  farm 
according  to  the  terms  of  the  will,  then  the  Master  was  to 
enquire  and  ascertain  what  was  the  value  of  the  tenancy  of  the 
said  farm  to  the  said  plaintiff,  to  be  held  and  occupied  at  the 
rent,  and  according  to  the  terms  of  the  said  will,  during  the 
joint  lives  of  the  said  plaintiff  and  of  the  defendant,  and  the 
defendant  was  to  pay  to  the  said  plaintiff,  out  of  the  property 
devised  and  bequeathed  to  him  by  the  will  of  the  testator,  what 
the  Master  should  find  to  be  such  value,  and  upon  payment  of 
such  value  the  said  plaintiff  was  to  deliver  up  the  possession  of 
the  said  farm,  at  such  time,  and  under  such  circumstances  as  the 
Master  should  for  that  purpose  appoint.  And  in  case  the  defen- 
dant should  not  admit  that  the  property  possessed  by  him  under 
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the  will  of  the  testator  was  Bufficient  to  make  such  payment  and 
compensation  to  the  said  plaintiff  as  the  Master  should  find  to 
be  due  to  him,  then  the  Master  was  to  take  an  account  of  the 
property  which  had  come  to  the  hands  or  possession  of  the  said 
defendant,  or  any  other  person  or  persons  by  his  order,  or  for  his 
use,  or  which,  without  his  wilful  default,  might  have  been 
received  under  the  will  of  the  said  testator;  and  in  that  case 
further  directions  concerning  the  same  were  reserved.  And  the 
costs  of  the  plaintiffs  in  this  suit  were  to  be  taxed  by  the  Master, 
and  paid  by  the  defendant  to  the  plaintiffs  out  of  the  assets  of 
the  testator  come  to  his  hands. — Beg.  Lib.  B.  1820,  fo.  2128. 


1818. 
Nov.  10. 

Lbaoh,  V.-C. 
On  Appeal. 

1820. 
Jan.  19. 

1821. 

Sept,  4. 

Nov.  15. 

Lord 

Eldon,  L.C. 


[  8  Madd. 
376] 


[  •377  ] 


BOWES  V.  EAST    LONDON    WATEE-WOKKS 
COMPANY. 

(3  Maddock,  375-~d84 ;  affirmed  on  appeal,  Jacob,  324—333.) 

Devisees  in  trust,  having  the  legal  estate,  with  a  power  of  leasing  in 
possession,  until  the  cestui  que  trusts  attained  twenty-one ;  leases  not 
oonfoimable  to  the  power  held  void  in  equity,  and  not  confirmed  by 
acceptance  of  rent. 

[Bt  the  will  of  Mary  Bowes,  dated  the  6th  of  April,  1777, 
certain  freehold  property  was  devised  to  uses  under  which  her 
grandchild  George  Bowes  (then  an  infant)  became  entitled  on 
the  death  of  the  testatrix  in  1781,  as  tenant  for  life  in  possession, 
with  remainder  to  the  plaintiff  Thomas  Bowes,  for  life.  By  the 
same  will  the  testatrix  also  gave  all  her  leasehold  estates,  as  well 
for  lives  as  for  years,  unto  John  Ord  and  Joseph  Planta,  their 
heirs,  executors,  administrators  and  assigns,  upon  trusts  corres- 
ponding to  the  uses  of  the  real  estate],  and  the  testatrix  gave 
a  power  to  the  trustees  enabling  them,  or  the  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor,  from 
time  to  time,  until  some  one  of  the  testatrix's  grand  children  in 
the  will  mentioned,  should  attain  '''twenty-one,  and  be  entitled 
in  possession  to  the  devised  estate,  to  demise  or  lease  her  said 
freehold  and  leasehold  estates  to  any  person  or  persons  for  any 
term  of  years  in  possession  and  not  in  reversion,  reserving  the 
best  and  most  improved  rents  that  could  be  had  or  gotten  for 
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the  same,  without  taking  any  fine,  premium  or  foregift  for  the 
making  thereof;  and  the  testatrix  appointed  Ord  and  Flanta 
executors  of  her  will.  Mary  Bowes  died  in  1781,  and  her  will 
was  proved  by  the  executors. 

On  the  20th  December,  1786,  a  lease  was  granted  by  Ord  and 
Planta  to  the  Governor  and  Company  of  the  Water-works  and 
Water-house  in  Shadwell,  of  certain  parts  of  the  leasehold 
estates,  to  hold  from  Christmas  Day  then  next  for  thirty- three 
years,  at  the  yearly  rent  of  lOZ. 

George  Bowes  (since  deceased)  attained  twenty-one  on  the 
17th  November,  1792. 

On  the  1st  March,  1798,  the  trustees  Ord  and  Flanta  granted 
another  lease  for  thirty-four  years  to  the  said  Governor  and 
Company,  of  other  parts  of  the  leasehold  premises,  to  hold  from 
the  Christmas  preceding  for  thirty-four  years,  at  the  yearly  rent 
of  17Z. 

[The  leases  had  become  vested  in  the  defendants,  the  East 
London  Water-works.] 

George  Bowes  died  (as  before  mentioned)  without  issue  on 
the  80th  December,  1816,  whereby  the  plaintiff  became  entitled 
to  the  equitable  estate  and  interest  in  the  leasehold  premises  for 
his  life. 

By  an  Act  of  Parliament,  52  Geo.  HE.,  John  Osborn  and  John 
Burt  (two  of  the  defendants)  were  appointed  ^trustees  of  the 
leasehold  premises  in  the  stead  of  Ord  and  Flanta,  and  to  act  in 
the  trusts  of  the  will  in  manner  therein  mentioned. 
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[  •878  ] 


Two  questions  arose,  1st,  Whether  the  two  leases  were 
warranted  by  the  power  ?  2ndly,  Whether,  if  the  leases  were  not 
good  originally,  they  had  been  made  so  by  subsequent  acts  ? 


380] 


Tub  Vicb-Chancbllob  :  [  888  ] 

These  leases  cannot  be  supported.  *  *  One  of  them  being 
a  reversionary  lease,  and  the  other  being  made  after  G.  Bowes 
had  attained  his  age  of  twenty-one  and  when  the  power  to  lease 
had  determined.     *    ♦    * 

It  is  said,  that  the  plaintiff  having  received  the  rent  *f or  nine      [  ^884 1 
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years,  has  precluded  himself  from  equitable  relief  in  respect  of 
the  leases,  if  he  were  otherwise  entitled  to  it.  If  the  plaintiff, 
when  he  succeeded  to  the  property,  had,  with  full  knowledge  of 
the  imperfection  of  the  leases,  and  in  consideration  of  the  defen- 
dants agreeing  to  continue  tenants,  consented  to  leave  them  un- 
disturbed, that  would  have  amounted,  not  to  a  confirmation  of 
the  lease,  because  he  could  not  confirm  for  those  who  stood 
behind  him,  but  to  an  agreement,  by  which  I  should  have  held 
him  bound  for  his  life,  if  the  leases  continued  so  long.  But  it  is 
plain  that  this  plaintiff,  during  the  receipt  of  the  rent,  was 
wholly  unaware  of  the  imperfection  of  the  leases.  The  plaintiff, 
however,  ought  to  have  looked  into  his  rights ;  and  as,  by  his 
negligence  to  obtain  information  with  respect  to  them  and  to 
assert  them,  the  lessees  may  have  been  led  to  expenditure  on 
the  premises,  the  benefit  of  which  they  will  now  lose,  I  shall  not 
direct  an  account  beyond  the  filing  of  the  bill,  nor  shall  I  give 
the  plaintiff  costs. 


1820.  [This  cause  came  on  upon  appeal  from  the  decree  of  the  Vice- 

Jan^9.       ChANCBLLOB.] 

r  Jacob,  824  ] 

Mr.  Hart  and  Mr.  Home  for  the  plaintiff.     *    *     * 

The  Attorney 'Oeneral  and  Mr.  PhiUimore  for  the  London 
Dock  Company,  Mr.  WetheraU  and  Mr.  Spence  for  the  East 
London  Water-works  Company.    *    *    * 

[  326  ]  Mr.  Hart  in  reply.    *     *     * 

Thb  Lobd  Chancellob  : 

The  bill,  as  I  understand  the  case,  is  filed  by  Mr.  Bowes,  who 
became  entitled  to  this  property  in  the  year  1806.  George 
Bowes  came  of  age  in  1792,  and  died  in  1806.  The  bill  states 
the  will  of  Mrs.  Bowes,  but  whether  the  parties  have  put  upon 
the  record  enough  of  it  to  enable  the  Court  to  decide,  I  cannot 
say  without  examining  it,  for  there  may  be  parts  in  the  will  very 
important,  besides  what  are  stated  here.  As  I  understand  it, 
it  is  a  bequest  to  Mr.  Ord  and  Mr.  Flanta,  of  the  leases  during 
the  continuance  of  the  lives,  and  upon  trust  to  renew  them 
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from  time  to  time ;  the  whole  leasehold  estate  and  interest  was 
in  them.  I  take  it  the  rale  of  law  is,  where  a  person  has  an 
interest  and  also  an  authority,  that  a  lease  not  made  according 
to  that  authority,  though  not  good  under  it,  will  be  good,  taking 
effect  out  of  the  interest ;  but  Mrs.  Bowes's  will  means,  I  think, 
this  ;  I  have  given  you  the  estate,  to  enable  you  to  deal  with  it 
as  trustees  till  the  cestui  que  trust  shall  come  of  age ;  and  that 
being  my  object,  it  was  necessary  you  should  have  the  whole 
estate  in  you,  but  not  that  you  should  make  use  of  that  interest 
for  the  ^purpose  of  giving  derivative  estates  larger  than  those 
which  I  point  out  by  the  power  conferred  on  you.  The  meaning 
was,  you  are  to  take  the  whole  interest,  but  do  not  make  leases 
in  reversion  or  for  a  fine,  or  for  less  than  the  best  yearly  rents, 
and  when  the  cestuis  que  trust  are  of  age,  then  do  not  make  any 
leases.  The  devise  and  the  power  taken  together,  seem  to 
amount  to  this,  that  though  they  were  to  have  the  whole  interest, 
yet  they  were  not  to  make  leases  when  the  parties  came  of  age, 
and  before  their  coming  of  age,  they  were  not  to  be  intrusted  to 
make  leases  for  a  fine  or  foregift,  or  in  reversion,  or  for  less  than 
the  best  yearly  rent. 

It  appears  that  in  1786,  G.  Bowes  not  being  then  of  age,  the 
trustees  make  a  lease  for  thirty-three  years,  which  would  expire 
just  now ;  it  was  not  questioned  till  this  bill  was  filed,  twenty- 
nine  years  after  the  date  of  it.  The  bill  seems  to  charge,  what 
I  think  it  was  quite  unnecessary  to  charge,  but  what  I  believe  to 
be  truly  charged,  that  this  was  not  only  a  lease  in  reversion  (for 
though  certainly  the  interval  was  short,  yet  it  was  in  reversion), 
but  that  a  fine  was  paid.  This  I  believe,  and  also  that  it  was 
the  case  with  the  lease  of  1796 :  I  say  so,  on  the  ground  of  what 
I  have  seen  since  I  have  sat  here  in  causes  concerning  this 
family,  of  the  difficulty  that  these  trustees  had  in  getting  on, 
without  raising  money  by  means  not  authorised  by  their  trust. 
But  I  take  it  to  be  true,  that  they  took  the  sum  to  be  able  to 
renew  the  leases ;  if  that  be  so,  I  do  not  say  what  would  be  the 
effect ;  but  it  becomes  the  Court  to  ponder  long,  before  it  visits 
as  a  breach  of  trust  that  to  which  alone  it  is  perhaps  owing  that 
any  of  the  estate  remains.  Suppose  Messrs.  Ord  and  Flanta 
were  before  the  Court,  and  could  shew  that  this  estate  was  so 
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embarrassed,  that  they  thought  they  were  doing  better  to  renew 
the  leases,  even  by  what  may  be  a  breach  of  trust ;  and  that  it 
was  lowing  to  that,  that  there  was  now  any  interest  in  the  estate 
left.  It  is  not  necessary  to  deny,  that  the  party  when  he  came 
of  age  might  object,  but  it  would  be  a  strong  case  if  the  Court 
were  to  suffer  him  to  do  so,  after  going  on  for  several  years, 
adopting  the  act  of  his  trustees.  If  it  had  been  George  Bowes, 
could  he  say,  I  have  been  receiving  the  rents  from  1798, 1  filed 
no  bill  till  1815  ;  and  though  it  turns  out  that  my  trustees  got 
250Z.  on  the  one  lease  and  500Z.  on  the  other,  and  applied  it  to 
the  renewals,  the  benefit  of  which  I  take,  yet  I  will  now,  after  so 
many  years,  set  this  aside,  and  expose  my  trustees  as  for  a 
breach  of  trust.  If  that  were  to  be  allowed  it  would  be  a  very 
strong  case ;  it  would  be  stronger,  if  it  be  true  as  was  asserted, 
that  they  covenanted  generally  for  the  title ;  but  I  believe  it  will 
turn  out  that  they  covenanted  only  against  the  acts  of  them- 
selves, and  those  claiming  under  them ;  and  in  that  case  I  am 
not  sure  that  it  would  be  necessary  to  make  them  parties.  But 
then  we  should  have  to  regret  that  the  pleadings  were  not  so 
framed  as  to  call  in  aid  their  knowledge  of  the  circumstances ; 
they  might,  perhaps,  have  proved,  that  though  fines  were 
received,  yet  that  they  had,  in  making  the  leases,  made  such 
bargains  as  to  enable  them  to  do  something  beneficial  to  the 
cestuis  que  trust.  We  must  consider  the  receipt  of  the  rent  by 
the  cestui  que  trust  for  this  period,  and  whether  with  or  without 
knowledge  of  the  facts  is  not  of  much  importance ;  for  after  a 
long  time  that  would  be  presumed. 

I  think  it  must  be  said  that  if  you  cannot  make  this  out  to  be 
a  breach  of  trust  as  against  the  trustees,  you  cannot  complain  of 
it  against  the  persons  to  whom  the  leases  were  granted.  If  the 
granting  the  leases  by  the  trustees  was  not  such  a  breach  of 
trust  as  *yoa  can  now  complain  of,  you  cannot  now  complain  of 
those  who  took  the  leases.  The  question  then  is,  whether  now 
at  this  distance  of  time  you  could  succeed  against  the  trustees. 


1821. 
Sept.  4. 


Thb  Lobd  Chancellob  : 

I  do  not  observe  that  the  will  of  Mrs.  Bowes  gives  any  power 
of  leasing  to  the  tenants  for  life    and  that  seems  a  material 
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circnmstance.  It  appears  to  have  been  finished  by  the  usual 
clause  to  indemnify  the  trustees ;  but  then  it  occurred  to  the 
person  who  drew  it,  that  some  power  of  leasing  should  be  given 
to  some  one,  and  this  power  is  therefore  added.  It  is  clear  that 
it  was  copied  very  much  from  the  ordinary  powers  of  leasing, 
without  attending  to  the  circumstance,  that  as  to  the  freeholds 
the  trustees  had  an  estate  only  for  ninety-nine  years,  which 
would  expire  when  the  trusts  were  satisfied ;  and  that  as  to  the 
leaseholds,  they  had  an  estate  vested  in  them  not  limited  in 
duration,  but  for  an  absolute  interest  during  the  whole  of  the 
terms.  If  nothing  had  been  said  in  the  will,  no  question  could 
have  been  raised  as  to  any  lease  they  might  make,  not  under  a 
power,  but  out  of  their  interest,  except  the  questions  that  might 
arise  with  respect  to  any  other  trustee,  upon  consideration  of  the 
matter  as  affecting  the  interest  of  the  cestuis  que  trust. 

In  the  lease  of  1786,  they  are  described  as  the  executors  of 
Mrs.  Bowes,  and  as  devisees  in  trust;  the  description  of  the 
lessors,  therefore,  conveys  express  notice  that  they  were  devisees 
in  trust,  and  those  who  take  under  the  lease  cannot  say  that 
they  had  not  notice  of  the  will. 

The  lease,  if  granted  in  consideration  of  250L,  would  be 
objectionable  on  the  ground  of  a  fine  being  taken  as  well  as 
rent,  considered  as  a  lease  under  the  power.  It  is  also  objection- 
able on  the  ground  of  its  being  a  lease  in  reversion ;  for  though 
it  was  made  only  on  the  20th,  and  to  commence  on  the  25th,  it 
was  not  the  less  in  reversion  from  the  interval  being  so  small. 
There  was  another  circumstance,  that  till  the  Jersey  case  might 
have  been  objected,  a  power  of  re-entry  was  required ;  and  the 
conveyancer  who  drew  the  lease  thought  the  power  was  well 
reserved  by  limiting  it  in  the  event  of  the  rent  being  behind  for 
twenty-one  days.  This,  if  it  is  to  be  considered  as  a  lease  under 
a  power,  would  have  made  another  objection,  had  not  the  point 
been  put  out  of  the  question.  This  lease  has  since  become  vested 
in  the  defendants.  At  the  time  when  the  second  lease  was  made, 
George  Bowes  was  of  age ;  the  bill  insists  that  the  power  of 
leasing  had  then  ceased,  and  that  both  the  leases  are  therefore  void. 

A  bill  in  equity  could  not  have  been  sustained,  had  not  the 
legal  estate  been  in  the  trustees ;  if  the  legal  estate  had  been  in 
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the  plaintiff,  the  remedy  would  have  been  at  law.  But  it  was 
necessarily  brought  into  equity,  for  whatever  limitation  there 
may  be  to  the  power  of  leasing  by  the  trustees,  yet  by  virtue  of 
their  interest  they  could  make  a  lease  good  at  law ;  and  the 
question  is,  whether  the  leases  they  have  made  by  virtue  of  that 
interest  are  to  be  considered,  under  all  the  circumstances,  as 
abuses  of  their  trust. 

It  is  stated  in  one  of  the  answers,  that  in  the  leases  no  notice 
is  taken  of  any  sums  having  been  paid  as  fines ;  and  I  observe 
that  in  the  admissions  consented  to,  nothing  is  said  as  to  fines, 
or  as  to  expenditure  either  substantial  *or  otherwise  having  been 
made  upon  the  premises.  The  cause  came  to  a  hearing  without 
any  evidence  of  the  payment  of  any  fines. 

The  decree  declares  the  leases  to  be  void ;  by  which,  I  pre- 
sume, it  is  to  be  understood  that  they  were  void  in  equity ;  for 
the  lessors  having  the  legal  estate,  the  power  did  not  restrain 
their  faculty  of  dealing  with  it  at  law ;  but  it  might  be  an  inti- 
mation of  the  pleasure  of  the  testatrix,  that  they  were  not  to  be 
at  liberty  to  deal  with  it  except  in  the  manner  prescribed. 

Where  a  lease  made  by  a  tenant  for  life  is  void  as  being  bad 
from  not  conforming  to  a  power,  nothing  done  afterwards  will 
amount  to  a  confirmation.  When  it  is  voidable  only,  acceptance 
of  rent,  with  other  circumstances,  may  be  a  confirmation.  Con- 
sidering this  merely  as  a  lease  under  the  power,  I  do  not  think 
that  George  Bowes  taking  the  rent  could  affect  Thomas  Bowes ; 
the  act  of  the  first  tenant  for  life  would  not  operate  as  a  con- 
firmation of  leases  that  were  void.  If  they  were  voidable  only 
acceptance  of  rent,  and  standing  by  while  improvements  were 
making,  would  be  material ;  but  if  the  leases  be  void,  I  do  not 
know  of  any  case  in  law  or  equity  by  which  compensation  for 
improvements  can  be  compelled.  The  peculiarity  is,  that  we  are 
to  consider  what  is  to  be  the  effect  of  the  insertion  of  this  power 
at  the  end  of  the  will.  If  the  will  does  not  authorise  the  trustees 
to  make  any  leases  after  G.  Bowes  was  of  age,  if  the  power  of 
leasing  cuts  down  the  power  that  results  £rom  their  interest,  it  is 
one  of  the  most  defective  instruments  that  I  ever  saw ;  for  then 
nothing  could  be  done  by  the  trustees,  and  nothing  could  be 
done  by  the  tenants  for  life  beyond  their  own  lives. 
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I  am  ready  to  say  it  does  appear  to  me  to  have  been  the 
intention  of  the  testatrix,  to  be  collected  from  the  power,  that 
the  trustees  should  not  make  leases,  except  during  the  minorities 
of  the  tenants  for  life,  and  except  under  the  restrictions  imposed 
by  the  power.  I  think  the  power  must  be  taken  to  be  legal 
evidence  that  that  was  her  intention ;  but  she  has  not  contrived 
so  as  to  prevent  them  from  doing  it  by  means  of  their  interest, 
and  if  the  legal  estate  given  them  has  authorised  leases, 
which,  in  strict  law,  are  good  leases,  the  question  then  is, 
upon  what  terms  a  court  of  equity  is  to  permit  the  plaintiff 
to  disturb  the  legal  title,  derived  from  the  legal  title  of  the 
trustees. 

It  is  clear  that  the  acts  of  George  Bowes  cannot  affect  Thomas, 
with  resi>ect  to  whom  there  is  no  evidence  of  any  improvements 
being  made  in  his  time,  much  less  with  his  knowledge.    If 
George  Bowes  allowed  the  defendant  to  make  improvements,  and 
Thomas  Bowes  has  since  allowed  them  to  take  the  benefit  of 
them,  it  would  be  no  ground  for  saying  that  he  ought  not  to  set 
aside  the  leases.    But  if,  after  his  time,  he  had  permitted  them, 
with  his  knowledge,  to  involve  themselves  in  a  great  expenditure, 
it  would  be  a  circumstance  to  be  noticed,  if  they  were  encouraged 
in  it  by  his  conduct ;  but  there  is  no  such  fact  in  evidence  in  the 
case.    However,  if  the  parties  should  suggest  that  improvements 
have  been  made  in  the  time  of  Thomas  Bowes,  and  should  desire 
to  have  an  enquiry,  whether  any  and  what  improvements  have 
been  made,  and  whether  with  his  knowledge,  that  may  be  con- 
sidered of. 

It  comes  to  this,  that  the  power  inserted  in  the  will,  being 
taken  as  evidence  of  what  leases  they  were  to  make,  they  have 
made  others  not  conformable  to  what  a  *due  attention  to  the 
trusts  required ;  the  ulterior  question  does  not  arise,  unless  such 
a  suggestion  as  I  have  alluded  to  be  made. 
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The  Attomey-Oeneralf  on  the  part  of  the  defendants,  stated 
that  considerable  improvements  had  been  made  in  the  time  of 
the  plaintiff,  and  desired  an  enquiry,  adding  that  the  defendants 
^ere  not  prepared  to  shew  that  the  improvements  were  made 
with  the  knowledge  of  the  plaintiff. 
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The  Lord  Chancellor  said,  that  if  they  could  have  any 
compensation,  it  could  only  be  upon  the  ground  of  the  plaintiffs 
standing  by  and  seeing  them  lay  out  their  money,  and  as  that 
was  not  the  case,  affirmed  the  decree. — ^Reg.  Lib.  A.  1821, 
fo.  289. 


1820.       THE  ATTORNEr-GENERAL  v.  THE   MASTER  and 
Feb.  8, 9, 11,       FELLOWS  OF  CATHERINE  HALL,  CAMBRIDGE. 

"~  (Jacob,  381—401.) 

Lord 

Bldon,  L  C.  Devise  to  a  College  for  founding  additional  fellowships  and  scholar- 

[  881  ]  ships,  under  regulations  by  which  certain  stipends  were  to  be  paid  to 

the  new  members  out  of  the  rents,  and  the  testatrix  hoped  that  a  sur- 
plusage would  remain  for  the  benefit  of  the  College,  which  was  to  be 
thrown  into  the  common  stock  of  the  College,  and  improved  as  a  fund 
for  the  repairs  of  the  College  in  general,  discharging  debts,  building, 
buying  books,  or  other  such  public  uses  within  the  College.  The  rents 
having  increased  considerably :  Held,  that  the  surplus  not  required  for 
repairing,  building,  &c.  belonged  to  the  old  foundation. 

Devise  of  an  estate  for  charitable  purposes,  with  a  direction  that  the 
rents  should  not  be  raised :  Held,  that  this  direction  was  void,  and  that 
there  was  no  resulting  trust  for  the  heir-at-law  as  to  the  increased  rents. 

A  College  is  not  bound  to  accept  an  accession  to  its  foundation. 

It  seems  that  the  visitor  of  a  College  becomes  visitor  of  a  new  founda- 
tion added  to  it ;  but  it  is  not  clear  that  a  College  can  accept  an  acces- 
sion to  its  foundation  without  the  consent  of  the  visitor. 

Maby  Ramsdbn,  widow,  by  her  will  dated  3rd  November,  1748, 
gave  all  her  estates,  both  real  and  personal,  to  trustees,  upon 
trust,  and  for  the  several  uses  therein  mentioned;  and,  after 
certain  bequests  and  directions,  devised  as  follows:  "And  my 
r  *882  ]  will  is,  that  *when  the  annuitants  hereinafter  mentioned  are 
dead,  and  all  other  things  appointed  my  executors  to  do  are 
performed,  and  also  a  scite  of  ground  purchased  or  procured  for 
erecting  a  building  for  the  reception  of  six  fellows  and  ten 
scholars  in  the  college  or  hall  of  St.  Catherine  the  Virgin,  in  the 
University  of  Cambridge,  that  then  my  trustees  do  well  and 
truly  convey  all  the  real  estates  above  mentioned,  and  all  the 
personal  estate,  to  the  master  and  fellows  of  the  college  or  hall 
of  St.  Catherine  the  Virgin,  in  the  University  of  Cambridge,  for 
ever,  for  the  uses  and  purposes  hereinafter  mentioned,  viz.  for 
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erecting  the  buildingB  aforesaid,  and  for  the  maintenance  of  six     att.-Gek. 

fellows  and  ten  scholars  in  the  said  college  or  hall,  and  for  other  xhx  Mabtsb 

uses,  in  such  manner  and  under  such  directions  as  are  contained    ^'  l^^f,^ 
'  BINS  Hall, 

in  a  writing  hereunto  annexed  under  my  hand  and  seal,  intituled  Cambbidob. 
'Eules  and  Orders  touching  the  Benefaction  of  Mrs.  Mary 
Bamsden  to  Catherine  Hall,  in  Cambridge,*  which  writing, 
consisting  of  ten  half-sheets  of  paper,  and  thirty-three  sections 
or  paragraphs,  I  do  make  a  part  of  this  my  said  will.  I  do 
appoint  and  order  that  the  buildings  on  my  estate  be  kept  in 
good  repair,  that  the  rents  continue  the  same  as  at  the  time  of 
my  decease,  and  that  leases  be  not  made  for  a  longer  term  than 
eleven  years." 

The  paper  referred  to  by  the  will  contained  several  rules  for 
the  government  of  the  foundation :  the  first  and  second  related 
to  the  buildings  to  be  erected  for  the  reception  of  the  new  fellows 
and  scholars.  By  the  third  rule  it  was  directed,  that  when  the 
building  should  be  completed  and  be  fit  to  be  inhabited,  and  the 
whole  expense  of  it  cleared,  then  the  annual  rents  and  profits 
were  to  stand  for  ever  appropriated  for  the  uses  and  purposes 
thereinafter  mentioned,  and  principally  for  the  founding  and 
maintaining  six  fellowships  and  ten  scholarships  in  the  said  hall 
or  college,  to  be  called  by  the  *name  of  the  Skime  fellowships  [  •383  j 
and  scholarships.  The  next  eight  rules  related  to  the  qualifica- 
tions and  the  elections  of  fellows.  By  the  ninth  rule  the  first 
election  was  to  be  by  the  master  and  fellows  of  Catherine  Hall, 
the  Vice-Chancellor  of  the  University  having  a  casting  vote.  In 
the  subsequent  elections  the  fellows  of  the  new  foundation  were, 
by  the  11th  rule,  to  join  and  have  equal  votes,  and  they  were  to 
attend  the  examinations  preceding  the  elections.  By  the  12th 
rule,  the  testatrix  appointed  that  for  the  maintenance  of  the 
feUows  they  should  have  clear  521.  a  year,  besides  their  lodgings 
rent  free.  The  fellows  of  this  foundation  were  in  all  things  not 
therein  specially  directed  otherwise,  to  be  subject  to  all  the  rules, 
orders,  statutes,  and  discipline  of  the  College ;  they  were  to  be 
obliged  in  their  turns  to  perform  all  College  and  University 
exercises ;  to  stand  to  all  commons  in  the  hall,  and  all  other 
College  dues,  as  the  then  fellows  did.  By  the  18th  rule,  the 
fellows  were  to  reside  in  the  College  six  months  in  the  year ;  or 
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ATT.-OEN.    if  they  resided  for  a  less  time  they  were  to  forfeit  168.  8d.  a 
The  Mabteb  week,  ''to  be  applied  as  hereinafter  directed  to  the  common 
^B  R^^.  ^^^^  ^*  *^®  College."     By  the  14th  rule,  the  profits  during  the 
Cambbidob.  vacancy  of  a  fellowship  were  to  be  "  laid  aside  as  above  men- 
tioned for  the  common  stock  of  the  College,  to  be  applied  as  here- 
after directed." 

By  the  17th  rule,  in  all  elections  of  scholars  after  the  first  (in 
which  the  master  and  fellows  of  Catherine  Hall  only  were  to  be 
the  electors),  the  fellows  of  this  foundation  were  to  be  joined 
with  them,  and  have  equal  votes.  By  the  19th,  the  stipends  of 
the  scholars  were  to  be  152.  a  year,  besides  their  chambers 
rent  free ;  they  were  to  be  subject  in  all  things  to  the  master 
and  fellows,  and  to  the  discipline  of  the  College,  in  the  same 
manner  as  the  then  scholars.  By  the  22nd  rule,  they  were, 
also,  in  case  of  non-residence,  to  forfeit  5^.  per  week,  which  was 
[  *384  ]      *to  go  to  the  common  stock.     The  27th  rule  was  as  follows : 

"  The  rents  of  the  estates  given  in  support  of  this  benefaction, 
I  think,  now  stand  at  a  reasonable  rate,  at  which  I  hope  they 
may  be  always  kept ;  and  as  I  desire  the  tenants  may  always 
have  good  and  beneficial  bargains,  I  would  have  no  attempts,  if 
possible,  made  to  raise  them.  As  they  now  stand,  I  hope,  after 
all  deductions  on  account  of  taxes  and  repairs,  and  charges  of 
management,  the  payment  of  the  fellows  and  scholars,  and  the 
other  small  payments  charged  in  the  last  article,  there. will  still 
a  surplusage  remain  from  the  rents  and  profits  of  the  estates  for 
the  benefit  of  the  College ;  which,  together  with  the  forfeitures 
that  shall  accrue  from  the  absence  and  vacancies  of  the  fellow- 
ships and  scholarships,  I  would  have  thrown  into  the  conmion 
stock  of  the  College,  and  improved  if  it  may  be  as  a  fund  for  the 
repairs  of  the  College  in  general,  as  well  the  old  as  the  new 
buildings,  or  the  discharge  of  any  debt  that  may  now  lie  on  the 
old  College  on  account  of  the  buildings  already  erected,  or  the 
making  any  additional  buildings,  or  buying  of  books  for  the 
library,  or  other  such  public  uses  within  the  said  College ;  but, 
first,  after  all  the  necessary  outgoings  for  taxes,  repairs,  and 
management,  I  would  have  the  fellows  and  scholars  paid  before 
any  other  disbursements  whatsoever.  And  if  the  rents  of  the 
estates  prove  at  any  time  not  sufficient  to  pay  the  same,  I  would 
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have  the  forfeitures  for  absences  and  vacancies  brought  in  aid,     att.-Gxv. 
and  pay  the  whole  which  is  appointed  to  be  distributed  before  the  m'asteb 
any  thing  be  laid  aside  for  the  common  stock  of  the  College."         rine  ^all 

The  next  rule  directed  the  estates  always  to  be  let  out  as  near  Cambbidob. 
as  might  be  at  the  then  rents,  no  lease  to  be  ^longer  than  eleven  [  *386  l 
years,  and  no  fines  to  be  taken.  By  the  29th  rule,  the  estates 
were  to  be  visited  every  five  years  by  the  bursar  and  one  of  the 
fellows  of  the  foundation,  and  the  expenses  of  the  journeys  paid 
out  of  the  rents:  the  accounts  of  this  foundation  were  to  be 
annually  audited,  the  audit  to  be  immediately  after  the  common 
College  audit,  and  the  fellows  of  this  foundation  to  be  present 
and  assist  therein.  The  82nd  rule  was  as  follows:  "And 
whereas  I  have  been  informed  likewise  that  there  are  some  of 
the  fellows  of  this  College,  of  bye  foundations,  who  are  called 
fellows,  though  they  have  no  power  or  privileges  as  such,  for  the 
avoiding  all  mistakes  in  the  construction  of  these  orders  and 
rules,  wherever  the  master  and  fellows  of  the  College  are  men- 
tioned, I  would  always  have  it  understood  to  be  meant  of  the 
master  and  fellows  of  the  old  foundation."  The  whole  concluded 
in  the  followiog  terms :  ''  Great  care  having  besn  taken  to  make 
these  rules  and  orders  explicit  and  precise,  so  that  it  is  hoped 
they  cannot  easily  be  mistaken,  I  therefore  appoint  no  visitor  of 
this  foundation ;  but  if  any  errors  or  mistakes  have  been  com- 
mitted, or  complaint  shall  hereafter  arise  touching  the  execution 
of  any  of  these  orders  or  statutes,  for  the  rectifying  the  same,  I 
do  direct  that  application  be  always  made  to  the  Lord  High 
Chancellor  or  Lord  Keeper  of  the  Great  Seal  of  Great  Britain, 
that  the  same  may  be  heard  by  way  of  petition  or  such  other 
summary  manner  as  his  Lordship  in  his  wisdom  shall  appoint, 
and  by  him  to  be  finally  determined." 

The  testatrix  died  in  1745 ;  some  proceedings  in  Chancery 
were  afterwards  had  relative  to  her  property,  in  the  course  of 
which  the  will  and  the  schedule  of  rules  were  established  by  a 
decree  made  on  the  9th  of  December,  1752 ;  and  in  the  year 
1767,  the  estates  devised  by  the  testatrix  were,  pursuant  to  the 
decree,  conveyed  by  the  surviving  trustee  to  the  master  and 
fellows  of  ♦Catherine  Hall,  in  trust  for  the  said  master  and  [  *386  ] 
fellows,  according  to  the  true  intent  and  meaning  of  the  will  of 
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ATT..OKN.     the  Baid    Mary  Bamsden,   and  the  rules  and  orders  thereto 
Thr  mabtkb  annexed. 
OF  Cathe-        The  gross  annual  rents  of  the  estates,  which  at  the  death  of 

BilfE  xlAljIjf 

Cambbiboe.  the  testatrix  amounted  to  674Z.,  had  since  increased  to  nearly 
2,000Z. ;  some  sums  had  also  been  received  from  the  sale  of 
timber.  The  surplus  rents,  after  payment  of  the  stipends  to  the 
fellows  and  scholars  of  Mrs.  Bamsden's  foundation,  and  the 
other  charges  made  by  her,  were  thrown  into  the  common  stock 
of  the  College,  or,  as  it  was  usually  called,  the  College  stock,  a 
fund  which  also  comprised  part  of  the  rents  of  the  fellowship 
estates,  and  other  revenues  of  the  old  foundation,  chamber  rents, 
sundry  payments  by  members  of  the  College,  payments  on 
admissions,  and  degrees,  compositions,  and  vacant  fellowships 
and  scholarships.  This  fund  was  under  the  exclusive  control 
of  the  master  and  fellows  of  the  old  foundation.  By  several 
College  orders,  the  stipends  of  the  Skime  fellows  and  scholars 
had  been  increased :  the  last  increase  was  in  1807,  when  an 
order  was  made  under  which  each  of  the  Skime  fellows  received 
68Z.  per  annum,  and  each  of  the  scholars  20Z.  per  annum,  out  of 
the  College  stock,  in  addition  to  the  stipends  given  by  the  will. 
Additions  had  also  been  made  out  of  the  same  fund  to  the 
stipends  of  the  master  and  fellows  of  the  old  foundation,  and 
various  other  expenses  of  the  College  were  defrayed  out  of  it ; 
some  parts  of  it  had  at  different  times  been  laid  out  in  build- 
ings, inclosures,  and  other  improvements,  and  in  the  purchase  of 
land. 

It  appeared  that,  between  the  years  1786  and  1790,  several 
sums  of  money,  part  of  the  College  stock,  had  been  invested  in 
[  *387  ]  the  8  per  cent,  consolidated  annuities ;  *and  by  a  College  order 
made  in  1791,  the  sums  thus  purchased,  together  with  the 
accumulations  and  additions  that  might  be  made  to  them,  were 
to  be  denominated  the  patronage  fund,  and  to  be  employed  in 
improving  and  augmenting  the  ecclesiastical  patronage  of  the 
old  foundation  of  the  College,  by  paying  annuities  of  120L  and 
150Z.  respectively  to  the  future  incumbents  of  two  College  livings 
of  small  value ;  and  after  that  purpose  should  be  answered,  in 
purchasing  ecclesiastical  preferment  for  the  benefit  of  the  Skime 
fellows.    No  additions  were  afterwards  made  to  the  patronage 
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fond,  but  it  received  considerable  increase  by  being  suffered  to    att.-Gen. 
accumulate.  The  Master 

On  the  24th  of  May,  1805,  an  order  was  made  by  the  Lord  ^ras  ^t, 
Chancellor  as  visitor  of  the  College,  in  right  of  his  Majesty,    Cambridge 
upon  the  petition  of  the  master  of  the  College,  giving  liberty  to 
propose  a  plan  for  the  raising  and  application  of  the  patronage 
fund.     Pursuant  to  this  order,  a  plan  was  laid  before  one  of  the 
Masters  of  the  Court,  and  approved  by  him,  so  far  as  related  to 
the  allotting  two  annuities  of  120Z.  and  150Z.,  in  augmentation  of 
the  two  livings  mentioned  above.    It  did  not  appear  that  this 
plan,  after  receiving  the  approbation  of  the  Master,  was  sub- 
mitted to  the  Lord  Chancellor.    In  1816,  one  of  the  two  livings 
in  question  becoming  vacant,  one  of  the  fellows  of  the  old 
foundation  was  presented,  and  petitioned  the  Lord  Chancellor, 
as  visitor,  that  the  annuity  of  150Z.  might  be  paid  him  out  of 
the  interest  of  the  patronage  fund,  which  then  amounted  to 
12,8022.  three  per  cent,  consols.    By  the  affidavit  in  support  of 
the  petition,  containing  a  statement  of  accounts,  it  appeared  that 
2,712Z.  7«.  4td.  consols,  part  of  this  fund,  had  arisen  from  the 
revenues  and  estates  of  the  old  foundation;  and  by  the  order 
made  on  hearing  the  petition  on  the  18th  of  August,  1816,  the 
Lord   ^Chancellor,  as  visitor,  signified  his  assent,  that  the      [  *388  ] 
master  and  fellows  should  be  at  liberty,  if  they  thought  fit,  to 
apply  the  sum  of  2,712Z.  Is.  ^d.  consols,  in  augmentation  of  the 
living,  but  without  prejudice  to  any  claim  they  might  have  to 
the  remaining  part  of  the  fund  as  having  arisen  from  the 
revenues  and  estates  of  the  old  foundation  or  otherwise. 

The  present  suit  was  commenced  in  June,  1817,  by  an  infor- 
mation and  bill  by  five  of  the  fellows  of  Mrs.  Bamsden's  founda- 
tion, against  the  master  and  fellows  of  the  College,  and  the  heir- 
at-law  of  the  foundress ;  the  scholars,  and  one  of  the  fellows 
who  declined  to  join,  were  also  made  defendants.  It  prayed 
that  the  accounts  of  the  property  comprised  in  Mrs.  Bamsden's 
benefaction  might  be  taken,  that  the  fellows  and  scholars  of  her 
foundation  might  be  declared  to  be  its  primary  objects,  that 
their  stipends  might  be  increased,  and  that  a  scheme  might  be 
approved  of  for  the  disposition  of  the  surplus  rents  and  accumu- 
lations, and  that  the  stipends,  if  increased,  might  be  paid  or 
B.B. — ^voii.  zzm.  H 
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att.-Gen.    allowed  to  the  plaintiffs  from  the  time  of  their  respectively 

The  m'asteb  becoming  fellows.      The  master  and  fellows  by  their  answer 

MKB  ium^    insisted,  that  the  management  of  the  common  stock,  including 

CAUBBiDaE.  the  surplus  rents  of  Mrs.  Bamsden's  estates,  was  vested  in  them ; 

that  it  was  the  intention  of  the  testatrix  materially  to  benefit  the 

old  foundation ;    and  they  submitted  that  the  stipends  of  the 

Skime  fellows  and  scholars  ought  not  to  receive  any  further 

increase. 

Mr,  Hart,  Mr.  Heald,  and  Mr.  Pemberton  for  the  relators, 
and  Mr.  ShadweU  for  the  defendants  in  the  same  interest. 


[390] 


Mr.  Duckworth  for  the  heir-at-law. 


Mr.  WetheraU  and  Mr.  Matthews  for  the  master  and  fellows 
of  the  old  foundation : 

[  391  ]  *    *    The  question  upon  this  information  is,  whether  the  new 

foundation  has  a  legal  right  to  the  surplus.  The  decision  must 
depend  on  the  legal  construction  of  the  will  and  rules,  by  which 
it  is  given  to  the  master  and  fellows,  without  any  liability  to 
account  for  the  application  of  it ;  and  they  have  acted  with  great 
liberality  in  giving  the  additional  stipends  to  the  new  members 
of  the  College. 

ihh.  12       Thb  Lobd  Chancellor  :  t 

*  *  The  true  question  here  is,  what  did  Mrs.  Ramsden,  in 
point  of  law,  by  the  instrument  which  is  called  her  will,  declare 
her  intention  to  be,  with  respect  to  any  possible  surplus  that 
might  arise  out  of  the  rents  and  profits  of  her  estate.  It  is, 
therefore,  unnecessary  to  go  into  many  of  those  points  of  doctrine 
which  were  stated  at  the  Bar ;  but  I  take  it  to  be  quite  clear,  that 
no  College  is  bound  to  accept  an  accession  to  its  foundation ;  on 

[  •392  ]  *the  other  hand,  it  is  equally  clear,  that  if  a  College  does  accept 
an  accession,  it  must  accept  it  according  to  the  terms  proposed 
by  the  donor,  unless  in  the  acceptance  it  makes  a  new  bargain 
for  other  modifications.    That  a  College  is  not  bound  to  accept 

t  The  judgment  ex  rc^a^uwc. 
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an  accession  was  fully  settled  in  the  case  of  Trinity  Hall,     Att..Oek. 
Cambridge.!     Though  in  that  case  it  was  thought  by  many  that  thb  Mastbb 
Trinity  Hall,  which  had  been  dealing  for  many  years  with  the   ^1^^  ^^"" 
funds  which  were  given  to  it  in  support  of  the  new  accession,   Cambridob. 
had  accepted  it,  the  Court  decided  that  it  had  not ;  but  the  Court 
did  not  mean  to  vary  the  rule,  that  if  a  College  had  accepted  an 
accession,  it  would  be  bound  by  such  acceptance. 

Mr.  WetheraU  has  taken  a  distinction  between  the  power  of  the 
Lord  Chancellor  sitting  in  curid  and  a  visitor  sitting  in  camera. 
I  do  not  enter  into  that  distinction,  for  I  am  not  now  called  on 
to  determine  what  a  visitor  may  do.  It  is  enough  to  say,  with 
respect  to  that  question,  as  Lord  Mansfield  said  in  the  case  of 
the  Bishop  oflAncoln^l  that  the  Court  of  King's  Bench  will  grant 
a  mandamus  to  a  visitor  commanding  him  to  hear  the  complaint 
alleged  ;  but  that  if  the  visitor  decides  wrong,  the  Court  cannot 
alter  his  decision. 

But  I  am  not  here  acting  as  visitor ;  because,  on  looking  at  the 
last  clause  of  Mrs.  Bamsden's  will,  I  find  she  says  that  she  will 
appoint  no  visitor.  I  agree,  that  if  there  had  not  been  these 
negative  words,  it  might  have  been  contended  that  I  am  the 
visitor ;  but  she  having  thus  expressed  herself,  it  seems  to  me 
that  it  was  her  intention  that  the  Lord  Chancellor  should  not  be 
visitor,  but  that  under  his  judicial  authority  he  should  take 
jurisdiction  *to  hear  any  dispute  by  petition  or  otherwise  in  a  [  •393  ] 
smnmary  way — a  jurisdiction  which  the  Lord  Chancellor  has  not. 
I  think,  therefore,  it  is  impossible  that  I  can  be  considered  as 
visitor  in  this  case  ;  and  I  likewise  think,  that  sitting  in  a  judicial 
capacity,  I  cannot  be  prescribed  to  by  any  individual  as  to  the 
course  to  be  pursued  with  respect  to  any  proceedings  in  this 
Court.  The  testatrix  had  not  power  to  give  the  jurisdiction 
which  she  has  attempted  to  give.    *    *    * 

There  is  an  intention  expressed  in  part  of  her  will,  respecting       [  396  ] 
not  raising  the  rents  of  her  estates.     One  question  is,  whether 
she  meant  that  the  rents  should  continue  the  same  during  the 
lives  of  the  then  tenants,  or  that  the  rents  should  never  be  raised. 
If  it  was  her  intention  that  the  rents  should  not  be  raised  during 

t  ThtAUcmey-Oenerdl'^.AndreWy  X  ^^  v.  Bishop  of  Lincoln,  Tr'n. 

4  B.  E.  110  (3  Yes.  633).  26  Geo.  DI.,  cited  2  T.  B.  338,  n. 

H  2 
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ATT..GBK.     the  lives  of  the  then  tenants,  that  would  be  to  give  the  difference 
Thb  Master  to  the  tenants  for  the  time  being ;  but  if  she  meant  that  the  rents 
BiOT  Hall    ^^^^^^  *or  ever  continue  the  same,  she  gave  a  direction  which 
Cambbidge.  was  inconsistent  with  the  legal  devise  of  the  estate ;    and  the 
Court  has  often  held,  that  it  cannot  give  effect  to  such  words. 
This  sort  of  clause  operates  as  nothing  in  either  way ;  it  does  not 
narrow  the  gift.    It  appears  to  me  that  the  heir-at-law,  there- 
fore, has  no  interest  in  this  estate :  there  is  no  resulting  trust  for 
him,  and  the  information  must  be  dismissed  against  him,  but  he 
must  have  all  his  costs. 

With  respect  to  the  rules,  there  is  hardly  any  part  of  them 
that  does  not  deserve  attention.  [His  Lordship  here  read  several 
of  the  rules.]  She  mentions  how  the  new  fellows  are  to  be  pro- 
vided for  ;  appointing  that  they  do  have  52Z.  a  year,  and  directs 
that  they  should  in  all  things  be  subject  to  the  rules  and  statutes 
[  *396  ]  of  the  College.  *But  if  I  understand  it,  they  are  not  entitled 
to  all  the  privileges  of  the  old  fellows ;  they  are  entitled  to  vote, 
together  with  the  old  fellows,  in  the  future  choice  of  the  Bamsden 
fellows,  but  not  in  the  choice  of  the  old  fellows ;  and  it  is  quite 
clear  that  they  have  not,  in  fact,  had  the  same  privileges  as  the 
fellows  of  the  old  foundation.  Then  follows  the  clause  with 
respect  to  residence,  under  which  the  forfeitures  were  to  be  thrown 
into  the  conmion  stock  of  the  College ;  this  is  a  very  material 
regulation,  because  it  does  not  appear  to  me,  that  according  to 
the  obvious  sense  of  the  words  "  common  stock,"  as  expressed  in 
this  will,  they  must  mean  a  common  stock  of  the  old  and  new 
Colleges  together,  but  that  the  words  **  common  stock  "  must  be 
taken  to  mean,  the  common  stock  of  the  College  at  the  time  this 
will  was  made. 

Then  follows  the  27th  rule,  which  has  a  peculiar  importance, 
because  it  is  on  this  clause,  connected  with  every  other  clause  to 
which  we  can  look  for  the  exposition  of  the  meaning  of  the  words 
in  this  clause,  that  the  question  depends.  If  there  was  any  sur- 
plus of  the  rents  remaining,  it  was  to  be  for  the  benefit  of  the 
College,  and  with  the  forfeitures  to  be  thrown  into  the  common 
stock.  Now  the  first  question  is,  what  these  words,  "for  the 
benefit  of  the  College,"  mean?  and  I  think  these  words  mean, 
for  the  benefit  of  the  College  of  the  old  foundation ;  and  that  the 
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snrplus  which  might  remain  out  of  the  rents  and  profits  of  the     Att.-Gen. 

estate,  after  all  the  purposes  of  the  will  had  been  executed,  xhe  Master 

together  with  the  forfeitures  that  would  accrue  in  consequence  of   ^j^^^^' 

non-residence,  were  to  be  for  the  benefit  of  the  old  foundation,   Oambbidob. 

and  to  be  thrown  into  their  common  stock,  as  the  common  stock 

of  the  College.    Now,  if  this  clause  had  ended  here,  it  seems  to 

me  to  be  quite  clear,  that  both  the  surplus  and  forfeitures  were 

given  for  the  benefit  *of  the  old  College ;  and  the  difficulty  arises      [  *397  ] 

on  the  subsequent  words  in  this  clause,  directing  it  to  be  improved 

as  a  fund  for  repairing,  building,  buying  books,  or  other  such 

public  uses. 

Kow  if  an  information  had  been  filed  on  the  death  of  the 
testatrix  respecting  her  will,  it  is  quite  clear  that  the  new  and  old 
fellows  must  have  at  least  admitted  that  if  the  surplus  with  the 
forfeitures  could  be  improved  as  a  fund  for  the  repairs  of  the 
College  in  general,  for  buying  books,  &c.,  and  if  such  purposes 
had  not  been  executed,  it  would  have  been  the  duty  of  the  Court 
to  have  ordered  this  surplus  to  be  appropriated  for  the  execution 
of  those  purposes ;  and  I  think  at  present  that  it  would  be  my 
duty  to  refer  this  case  to  the  Master,  to  see  whether  there  is  a 
fund  which  ought  to  be  set  apart  for  the  repairs  of  the  new  and 
old  Colleges  in  general,  and  whether  there  is  any  debt  remaining 
which  ought  to  be  discharged ;  and  whether  any  buildings  ought 
to  be  erected ;  and  whether  there  ought  to  be  a  fund  for  the  pur- 
chasing of  books  for  the  library ;  and  whether  all  or  a  part  of  the 
fond  should  be  kept  for  other  uses  within  the  College.  The 
words  are,  any  other  public  uses  within  the  said  College  ;  and  it 
Beems  to  me  that  the  meaning  of  these  words  is,  any  other  pur- 
poses within  the  walls  of  the  College. 

Then  the  material  question  is,  with  respect  to  the  surplus  after 
all  these  purposes  have  been  fulfilled  :  is  it  given  to  the  College 
for  their  own  use  and  benefit  ?  or  does  the  College  take  this 
surplus  only  because  they  are  devisees  of  the  estate  ?  and  does 
the  case,  therefore,  fall  within  the  rule  of  those  cases,  in  which 
the  primary  intent  will  determine  how  the  fund  so  given  is  to  be 
distributed  ?  Is  it  one  of  those  cases  in  which  the  testatrix  has 
directed  that  the  whole  of  the  surplus  should  *be  applied  to  [  *898  ] 
certain  purposes  ?  or  is  it  a  gift  of  the  surplus  for  the  benefit  of 


102  1820.    CH.    JACOB,  898—899.  [r.b. 

att.-Gen.    the  College,  after  certain  particular  purposes  have  been  carried 

The  Master  i'^^  execution?    I  take  this  to  be  the  true  way  of  stating  the 

binb'h^l    <l^®8^ion.     One  thing  is  clear,  that  if  the  surplus  was  no  larger 

Gambbidge.  than  she  expected  it  would  have  been  at  the  time  she  made  the 

will,  it  would  be  clearly  given  for  the  benefit  of  the  old  College ; 

and  then  are  you  to  say,  that  they  are  not  entitled  to  it,  because 

this  surplus  has  increased  to  a  much  larger  sum  than  she  thought 

it  would  do  ? 

She  goes  on  to  say,  if  the  rents  and  profits  prove  not  sufficient 
to  pay  the  fellows  and  scholars,  she  would  have  the  forfeitures, 
&c.  brought  in  aid,  before  anything  be  laid  aside  for  the  common 
stock  of  the  College.  Now  by  these  words  she  means  the  common 
stock  that  belongs  to  the  old  foundation ;  and  does  not  this  shew 
that  she  did  not  mean  to  give  them  these  forfeitures,  unless  there 
was  a  deficiency  to  make  good  the  payments  to  them  ?  If  this 
surplus  is  to  go  wholly  to  them,  the  forfeitures  would  be  taken 
back  out  of  the  common  stock,  for  the  benefit  of  those  who 
forfeited  them.  The  29th  rule  directs  the  expenses  of  visiting 
the  estates  to  be  paid  out  of  the  rents :  it  has  been  contended 
that  this  direction  was  unnecessary,  if  the  College  was  to  take  the 
whole  surplus  of  the  estate ;  but  that  cannot  be  maintained  if 
you  look  at  the  whole  of  the  will,  because  this  is  the  will  of  a 
person  who  supposes  that  there  might  be  a  deficiency  in  the  fund, 
and  if  that  took  place  the  College  would  not  have  these  expenses 
without  this  direction,  and  then  it  comes  back  to  this  question  : 
if  she  gave  the  surplus  to  the  old  College,  supposing  it  would  be 
small,  has  the  Court  a  right  to  say,  that  the  devisees  who  are  to 
take  it  if  it  is  small,  are  not  to  take  it  if  it  is  large  ? 
[  899  ]  Then  follow  the  directions  as  to  the  audit,  which  seem  to  me 

extremely  material,  because  the  intention  with  respect  to  the 
surplus  in  1820  cannot  differ  from  what  it  was  at  the  time  this 
will  was  made,  in  1748.  Now  if  at  the  end  of  the  first  year  after 
this  will  came  into  operation,  after  the  scholars  and  fellows  were 
all  paid,  there  was  a  clear  surplus  of  5Z.,  can  any  person  doubt 
that  that  would  have  been  an  accretion  to  the  common  stock  of 
the  old  College,  forming  in  the  next  year  a  part  of  their  College 
audit,  which  is  distinguished  by  the  regulations  from  the  audit 
of  this  foundation  ?    The  new  fellows  are  to  assist  at  the  audit  of 
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the  new  foundation  with  the  old  fellows :   nothing  could  come    ATT.-aEN. 
under  that  audit  but  the  account  of  the  rents  and  clear  profits  of  thb  bLlbter 
the  estate  of  the  foundress ;  and  no  account  of  any  surplus  that  j^nb  ^JSl, 
had  been  previously  thrown  into  the  common  stock,  could  form  a   CAMBBmoB. 
part  of  their  audit. 

have  gone  through  all  the  particulars  of  the  will  in  this 
circumstantial  manner,  because  my  first  impressions,  I  confess, 
were  not  the  same  with  the  opinion  I  now  hold,  which  opinion  is, 
that  the  surplus  ought  to  be  considered  as  a  gift  by  the  testatrix 
to  the  College ;  and  that  with  respect  to  the  rents  and  profits  of 
the  estates  not  necessary  for  those  purposes,  which  she  specifies 
in  her  will,  they  are  taken  from  the  heir-at-law  and  belong  to  the 
College.  On  first  hearing  this  case,  I  thought  that  any  surplus 
there  might  be,  after  all  the  specified  purposes  of  her  will  had 
been  satisfied,  ought  to  be  distributed  between  the  two  Colleges 
in  equal  proportions,  but  on  looking  more  particularly  and  very 
accurately  into  this  will,  I  confess  it  is  my  present  opinion,  that 
this  was  a  gift  for  the  benefit  of  the  old  College,  and  that  it  was 
not  given  by  this  testatrix  to  be  divided  between  the  two  Colleges. 
1  think  it  is  impossible  to  *say  but  that  that  is  the  general  effect  [  *400  ] 
of  the  whole  of  her  will  taken  together. 

The  other  question  I  hardly  know  how  to  deal  with ;  for  sup- 
posing this  surplus  was  given  for  the  benefit  of  the  old  College,  it 
is  clear  that  the  different  purposes  which  are  to  be  first  effected, 
the  erection  of  buildings,  &c.  are  not  to  be  purposes  more  for  the 
benefit  of  the  old  College  than  for  the  new.  I  feel  a  difficulty  to 
know  what  to  do  with  respect  to  that  part  of  the  case,  because 
after  the  fund  has  become  the  common  stock  of  the  College,  is  it 
not  a  question  more  proper  for  the  visitor  to  decide  than  me  ?  I 
will  give  my  opinion  on  that  question  if  I  am  required  so  to  do. 

A  question  being  suggested  at  the  Bar,  whether  the  King  or 
the  heir-at-law  was  the  visitor  of  this  foundation,  the  Lobd 
Chancellob  observed,  that  the  foundress  had  said  that  she 
appointed  no  visitor.  The  King  is  the  visitor  of  the  old  College ; 
and  the  question  is,  whether  if  a  person  makes  an  addition  to  an 
old  foundation,  the  visitor  of  that  foundation  does  not  become  the 
visitor  of  the  new  foundation ;  and  whether  the  foundress  having 
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Att.-cien.     Baid  that  she  appoints  no  visitor,  is  sufficient  to  take  from  him 

The  Mastee  that  authority  ?    I  have  no  recollection  of  any  case  on  the  sub- 

op  Cathe-    Zqq^  .  jj^^  I  should  think  that  if  the  King  was  the  visitor  of  the 

BINE  HALL,      '  '  ... 

Cahbbidoe.  old  College,  and  they  accepted  an  accession  to  it  (which  I  doubt 
whether  they  could  do  without  the  King's  consent),  the  King 
would  become  the  visitor  of  the  new  foundation,  although  the 
testatrix  had  said  there  should  be  no  visitor  at  all. 


M.R. 

[415] 


1822.  CUTHBERT   v.   PUERIERt 

Jan.Ji^  2>i.  ( j^^l,^  415—418.) 

Molls  Cmtrt,  Qif^j  ]jy  .^^  to  A.,  to  be  paid  to  him  at  twenty-one,  with  a  bequest 

^iS^^^  over  in  the  event  of  his  dying  under  that  age,  or  afterwards  without 

heirs  and   intestate :  Held,  an  absolute  interest  in  A.  on  his  attaining 
twenty-one. 

Edward  Alexander  Guthbert,  by  his  will,  dated  in  1808, 
after  bequeathing  several  legacies,  gave  to  his  brother,  Robert 
Guthbert,  one-third  of  his  remaining  property  to  him  and  his 
heirs  for  ever.  He  then  gave  to  his  natural  child,  Gharles 
Edward  Guthbert,  the  other  two-thirds  of  his  remaining  property, 
whether  real  or  personal,  to  be  delivered  up  to  him  on  his 
attaining  the  age  of  twenty-one  years  :  he  willed  that  the 
property  bequeathed  to  his  said  son  might  be  secured  as  follows^^ 
till  he  attained  the  age  of  twenty-one  years ;  that  is,  one-half  to 
be  invested  in  the  82.  per  cents.,  or  most  advantageous  British 
funds  in  England,  and  the  other  half  in  land  (that  is  to  say)  an 
advantageous  purchase  of  a  landed  estate  to  be  made  in  any  of 
the  counties  of  England  or  Wales,  for  and  in  the  name  of  the 
said  G.  E.  Guthbert,  and  his  heirs  for  ever.  He  directed  that 
one-half  of  the  income  arising  on  the  bequests  to  his  said  son 
should  be  paid  to  his  (the  testator's)  father  and  mother-in-law, 
during  their  joint  and  separate  lives,  and  at  their  decease  to  fall 
to  his  son;  the  other  half  of  the  annual  income  to  be  appro- 
priated to  the  education  and  maintenance  of  his  son ;  and  such 
part  as  might  not  be  appropriated  to  those  purposes  to  be  in- 

t  See  Doc  V.  Ghver  (1846)  1  0.  B.      &  Sm,  649,  662. 
448 ;  Ex  parU  Palmer  (1862)  6  De  G. 
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vested  quarterly  in  the  British  funds,  for  the  use  and  in  the  Cuthbebt 
name  of  his  said  son  and  his  heirs  for  ever,  to  be  paid  to  him  pubbibk. 
with  the  principal,  on  his  attaining  the  age  of  twenty-one  years ; 
and  in  the  event  of  the  decease  of  his  son  before  his  attaining 
the  age  of  twenty-one  years,  or  of  his  demising  after  that  period, 
without  lawful  heirs,  and  being  intestate,  the  sum  or  sums 
bequeathed  to  him  were  to  devolve  to  four  other  persons,  who 
were  parties  to  this  cause. 

Under  the  decree,  the  residue  of  the  testator's  estate  had  been       [  416  ] 
ascertained.     The  interest  of  one-third  was  directed  to  be  paid 
to  the  testator's  mother-in-law  (his  father  being  dead).    His  son, 
C.  E.  Cuthbert,  having  attained  twenty-one,  now  presented  a 
petition,  praying  for  the  transfer  of  the  other  third  part  to  him. 

Mr.  WetheraU,  in  support  of  the  petition,  cited  Ross  v.  Ross  A 

Mr.  G.  Wilson,  on  the  other  side,  contended,  that  the 
limitation  over,  in  the  event  of  the  petitioner  dying  without 
heirs  and  intestate,  was  good ;  and  that  he  was  therefore  only 
entitled  to  the  interest  for  life,  with  a  power  of  appointing  by 
will.  He  cited  Beachcroji  v.  Broome^l  [and  also  referred  to 
other  cases]. 

The  Mastbb  of  the  Bolls: 

The  question  is  whether  the  petitioner  acquired  an  absolute 
interest  on  attaining  the  age  of  twenty-one.  The  testator  gives 
to  him  two-thirds  of  the  residue  of  his  property  to  be  delivered 
to  him  at  that  age ;  which  stopping  there,  purports  to  be  an 
absolute  bequest.  Then,  after  directing  the  mode  of  investment, 
he  desires  half  the  interest  of  it  to  be  paid  to  his  father  and 
mother-in-law :  not  abridging  the  absolute  nature  of  the  gift, 
but  only  disposing  of  the  interest  for  their  lives.  What  is  not 
appropriated  is  to  be  invested  in  the  funds  in  the  name  of  the 
petitioner,  and  paid  to  him,  with  the  *principal,  on  his  coming  [  •iij  ] 
of  age.  Thus  far  nothing  could  more  strongly  indicate  an 
absolute  interest. 

t  20  B.  E.  263  (1  Jac.  &  W.  154).      207  (13  Ves.  445). 
See  also  Bradley  v.  WeUcoU,  9  B.  B.  }  2  B.  B.  427  (4  T.  B.  441). 
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CuTHBEHT  The  question  arises  upon  the  limitation  over,  in  the  event  of 
PuBBiEB.  his  dying  under  twenty-one,  or  without  lawful  heirs,  and  in- 
testate. My  present  impression  is,  that  this  limitation  is  not 
good.  The  first  part  gives  him  an  absolute  property,  and  the 
power  of  disposing  of  it  at  pleasure,  as  a  consequence  of 
property.  It  is  then  given  over  if  he  dies  intestate,  that  is,  if  he 
makes  no  disposition  by  will;  not  if  he  makes  none  by  deed. 
The  power  of  disposing  of  it  in  his  lifetime  is  left  to  him,  as 
resulting  from  his  property ;  there  is  nothing  to  abridge  that. 

As  the  petitioner  was  a  natural  son,  the  property,  if  he  died 
intestate  and  without  issue,  would  devolve  upon  the  Grown ;  and 
it  has  been  argued,  that  the  testator  intended  to  guard  against 
that.  But  still  he  did  not  intend  to  deprive  him  of  the  power  of 
disposing  of  it  in  his  lifetime.  His  purpose  was  to  give  it  to  him 
to  dispose  of ;  and  if  he  did  not  dispose  of  it  by  act  inter  vivoSy 
or  by  will,  then  to  give  it  over.  But  in  doing  this,  he  must  not 
transgress  the  rules  of  law :  a  testator  cannot  give  property,  and 
separate  from  it  the  jiis  disponendi. 

The  case  of  Nannock  v.  Horton  [7  Ves.  392]  does  not  apply ; 
for  that  was  a  case  of  an  express  gift  for  life,  with  a  power  after- 
wards given  expressly  as  a  power ;  and  the  distinction  is  that  the 
legatee  takes  only  the  interest  which  is  expressly  given.  But 
when  the  interest  given  in  the  first  instance  is  absolute,  and  it  is 
only  given  over  in  the  event  of  the  legatee  not  exercising  that 
power  which  is  incident  to  and  a  consequence  of  property,  then 
the  case  of  Ross  v.  Ross  applies ;  indeed  that  was  a  stronger  case 
[  ^418  ]  *than  the  present.  Though  we  can  see  what  the  testator  in- 
tended, yet  as  he  had  two  objects  which  are  inconsistent,  to 
invest  his  son  with  the  absolute  property,  and  then  to  provide 
for  the  event  of  his  not  exercising  his  rights  over  it,  I  think  the 
Court  is  bound  to  transfer  it  to  him. 

Jim,  28.         The  Master  of  the  Bolls  stated  that  he  continued  to  be  o 
the  same  opinion. — ^Reg.  Lib.  A.  1821,  fo.  458. 
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STEATFOED  v.   TWTNAM.  1822. 

Fitb.  16. 

(Jacob,  418—422.)  

BolU  Qmrt. 
A  creditor  taking  out  executioii  is  not  precluded  from  becoming  the      plumbb, 
purchaser  of  the  property  seized  under  it.  M.E. 

Thb  plaintiff  in  the  year  1814  granted  an  annuity  to  the  *-  -' 
defendants  Twynam  and  King,  secured  by  a  demise  of  some 
leasehold  premises,  and  by  a  judgment  for  8,000Z.  The  annuity 
being  in  arrear  to  the  amount  of  about  9002.,  the  defendants  in 
September,  1816,  sued  out  a  writ  of  fieri  facias  upon  the  judg- 
ment, and  lodged  it  with  the  sheriff  of  Middlesex,  who  by  virtue 
of  it  seized  certain  other  leasehold  premises,  consisting  of 
several  houses  belonging  to  the  plaintiff:  the  premises  seized 
were  put  up  to  auction  on  the  6th  of  September,  and  bought  by 
a  person  employed  to  bid  on  behalf  of  the  defendant  Twynam 
for  the  sum  of  7051.  The  bill  was  filed  for  the  purpose  of 
setting  aside  this  sale,  alleging  it  to  have  been  concerted  for  the 
purpose  of  obtaining  the  premises  at  an  undervalue,  and  that  no 
proper  notice  of  it  was  published.  It  prayed  that  the  sale  might 
be  declared  fraudulent,  and  that  the  premises  might  be  resold 
before  the  Master.  It  also  sought  to  set  aside  another  ^security  [  ^^^^  ] 
given  by  the  plaintiff,  but  this  latter  part  of  the  relief  was 
abandoned  at  the  hearing. 

The  defendant  Twynam  admitted  having  caused  the  premises 
to  be  put  up  to  auction ;  but  said  that  the  sale  had  been  adver- 
tised in  the  public  papers  on  the  4th,  6th,  and  6th  of  September, 
and  had  also  been  announced  by  posting  bills  affixed  to  the 
houses.  He  did  not  know  what  was  the  value  of  the  property, 
but  did  not  admit  it  to  exceed  the  price.  It  appeared  that  a 
person  attended  at  the  sale  on  behalf  of  the  plaintiff,  and  gave 
notice  that  he  intended  to  dispute  the  validity  of  it.  There 
were  several  other  persons  who  were  present,  and  bid  for  the 
premises. 

Mr.  Simpkmson,  for  the  plaintiff,  contended  that  upon  a 
sale  under  an  execution,  the  creditor  suing  it  out  ought  not 
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Btratfobd  to  become  the  purchaser.  It  would  be  productive  of  the 
TwYVAu,  mischiefs  which  have  led  to  the  rule  that  incapacitates  trustees 
and  assignees  from  purchasing.  The  creditor  has  the  control 
of  the  sale,  and  the  means  of  acquiring  knowledge  on  the 
subject,  of  which  he  may  take  undue  advantage.  He  should  not 
be  allowed  to  avail  himself  of  his  judgment  for  any  purpose 
beyond  that  of  recovering  his  debt,  upon  the  same  principle  on 
which  in  Webb  v.  Eorke  t  it  was  held  that  a  lease  from  mort- 
gagor to  mortgagee  could  not  be  supported.  Independently  of 
these  considerations,  in  this  particular  case,  the  circumstances 
call  for  interference ;  the  notice  given  was  obviously  too  short  for 
the  sale  of  property  of  this  description,  and  the  defendant  does 
not  assert  that  the  price  was  adequate. 

Mr.  Treshve  on  the  other  side  argued,  that  the  incapacity 
[•420]  *to  purchase  existed  only  with  respect  to  persons  in  whom 
confidence  was  reposed,  and  he  cited  Ex  parte  Lacey.X  By  the 
report  of  Lyster  v.  DoUand,%  it  appears  that  the  term  taken  in 
execution  was  purchased  by  a  trustee  for  the  creditor,  but  no 
objection  was  raised  on  that  ground.  Even  if  there  had  been 
any  irregularity  in  the  conduct  of  the  sale,  this  Court  would 
have  no  jurisdiction ;  the  Court  of  King's  Bench  would  be  the 
proper  tribunal  to  regulate  the  execution  of  its  own  process. 

The  Masteb  of  the  Bolls: 

I  own  I  feel  great  difficulty  in  taking  jurisdiction  as  to  the 

process  of  the  Court  of  King's  Bench.    I  must  take  it  that  the 

sheriff  did  his  duty,  for  if  not,  it  was  open  to  the  parties  to  apply 

to  the  Court,  whose  officer  he  is.    I  must  assume  that  the  sale 

took  place  properly,  at  least  except  with  respect  to  the  person 

who  bought.      The  judgment  was  regular,  and  the  execution 

followed  of  course ;  certainly  up  to  that  point  this  Court  could 

not  interfere  with  the  process.      And  in  what  way  could  this 

'  Court  now  act  ?    If  it  were  to  set  aside  the  sale,  there  could  not 

be  a  resale  before  the  Master,  for  the  fruits  of  the  judgment 

must  be  brought  into  the  Court  of  King's  Bench.     That  Court 

t  9  E.  E.  122  (2  Sch.  &  Lef.  661).  §  3  Br.  0.  C.  478. 

}  6  E.  E.  9  (6  Yes.  625). 
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mast,  therefore,  order  the  resale ;  but  would  it  recognize  the  act    Sthatford 
of  another  Court  setting  aside  its  process  ?    It  might  perhaps  be     twykam. 
of  opinion  that  the  first  sale  was  proper,  and  could  the  party  be 
left  without  any  execution  at  all  ? 

It  is  of  no  consequence  that  the  sale  may  have  been  at  an 
under  value,  for  we  all  know  that  the  full  price  is  seldom  ob- 
tained for  property  sold  under  an  execution ;  *and  if  there  be  no  [  *42i  ] 
fraud  or  collusion,  that  alone  cannot  be  a  ground  for  setting  it 
aside.  It  appears,  too,  that  the  plaintiff  himself  was  taking  steps 
to  deter  purchasers. 

It  comes  then  to  this  question,  whether  the  sale  was  bad 
because  the  creditor  himself  became,  through  the  intervention  of 
a  trustee,  the  purchaser?  Now  if  the  circumstance  of  the  creditor 
purchasing  would  induce  the  Court  of  King's  Bench  to  set  aside 
the  sale,  the  interposition  of  a  trustee  would  not  prevent  it  from 
enquiring:  the  point,  therefore,  to  be  contended  for  must  be, 
that  if  the  creditor  would  at  law  be  permitted  to  purchase,  yet 
that  in  a  court  of  equity  it  cannot  be  permitted.    But  on  what 
principle  is  that  to  rest  ?  The  case  of  trustees  is  quite  different ; 
with  respect  to  them  the  principle  is,  that  the  same  person  shall 
not  be  buyer  and  seller.    But  here  the  sheriff  is  the  seller.    In 
the  case  of  the  trustee  there  is  a  conflict  of  duty  and  interest, 
and  the  Court  therefore  says  that  he  shall  not  be  trusted  to 
purchase  unless  he  has  divested  himself  of  his  character  of 
trustee.    The  case  of  mortgagor  and  mortgagee  alluded  to  stands 
again  on  a  different  principle,  that  the  Court  will  not  allow  one 
man  to  take  advantage  of  the  necessities  of  another.    But  here 
the  party  is  proceeding  adversely  against  his  debtor,  not  by  any 
private  dealing,  but  by  the  public  process  of  the  law ;  and  he  is 
not  the  person  who  is  to  sell :  that  is  the  duty  of  the  sheriff ; 
and  what  injury  can  arise  from  the  creditor  attendiug  at  the  sale 
and  bidding?    I  cannot  find  any  principle  for  saying  that  he 
cannot  purchase ;  and  it  becomes  a  more  serious  question,  when 
we  consider  that  there  must  have  been  many  instances  where  it 
has  happened ;  with  personal  chattels  it  is  often  the  case,  and 
yet  no  instance  of  its  being  objected  to  is  to  be  found.    On  the 
other  hand,  one  case  has  been  mentioned  *where  this  objection      [  *422  ] 
might  have  been  raised ;  and  if  there  existed  any  such  general 


no 
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[b.b. 


Stbatfoed    principle  as  is  contended  for  here,  would  it  not  have  been  urged 
TwTOAM.     ty  ^^^  counsel  who  argued  that  case?    On  every  ground  it 
appears  to  me  that  I  have  no  jurisdiction. 

BUI  dismissed  with  costs. 


1822. 
Feb.  11,  21. 

BoUi  Ctmrt. 

Pltjhkb, 

M.B. 

[422] 


[  •423  ] 


BEAUMONT  v.  DUKES.f 

(Jacob,  422—426.) 

Specifio  performance  refused,  on  the  ground  of  representations  having 
been  made  at  the  sale  on  the  part  of  the  vendor,  of  improvements  affect- 
ing the  value  of  the  premises  intended  by  him,  which  were  not  carried 
into  effect. 

Tms  was  a  bill  for  a  specific  performance ;  the  subject  of  the 
contract  was  a  piece  of  building-ground  in  George  Street, 
Stepney,  being  lot  77  of  premises  in  that  neighbourhood,  sold 
by  auction  in  April,  1812.  The  defendant  was  the  purchaser  of 
this  lot  at  the  price  of  78Z.  In  his  answer,  he  stated  that  the 
approach  to  George  Street  from  Mile  End  Boad  was  by  a  very 
narrow  and  dirty  lane,  called  White  Horse  Lane,  and  that  the 
auctioneer  at  the  sale  declared  that  the  plaintiff  intended  to 
make  the  lane  wide  and  commodious,  and  also  to  make  a  new 
street  from  George  Street  to  Mile  End  Boad ;  he  said  that  he 
was  induced  to  purchase  in  the  confidence  that  these  improve- 
ments would  take  place,  as  they  would  much  increase  the  value 
of  the  land,  but  that  the  plaintiff  had  not  taken  any  steps 
towards  effecting  the  alterations,  and  that  he  had  converted 
part  of  the  ground,  over  which  the  proposed  new  street  was  to 
have  passed,  into  a  farm-yard. 

By  the  decree  made  on  the  16th  of  February,  1818,  it  was 
referred  to  the  Master  to  enquire  whether  the  plaintiff  could 
make  a  good  title,  and  when  he  could  make  it ;  and  whether 
the  abstract  delivered  showed  that  he  could  make  a  good  title, 
and  when  it  was  *delivered.  And  the  Master  was  also  to  enquire 
whether  the  representations  stated  by  the  defendant  were  made 
at  the  sale,  and  whether  any  thing  had  been  done  upon  the 


t  Lamare  v.  Dixon  (1873)  L.  E.  6  H.  L.  414,  43  L.  J.  Ch.  203. 
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ground  on  each  side  of  White  Horse  Lane,  and  whether  the    Bbaumomt 
ground  over  which  the  new  street  was  intended  to  run  had  been       dukbb. 
converted  to  any  other  purpose. 

The  Master,  by  his  report,  found  that  the  plaintiff  could  make 
a  good  title,  but  that  the  title  was  not  complete  till  May,  1820. 
To  this  part  of  the  report  an  exception  was  taken,  which  was 
overruled. 

It  also  appeared  by  the  report  that  the  plaintiff  was  not  the 
owner  of  the  White  Horse  Lane,  or  the  adjacent  ground ;  but 
the  plaintiff  had,  previously  to  the  sale,  given  to  the  auctioneer 
a  paper  in  his  own  writing,  which  had  been  lost,  but  the  sub- 
stance of  which  the  auctioneer  stated  to  be,  that  it  was  in 
contemplation  to  widen  White  Horse  Lane,  by  purchasing  the 
houses  at  the  entrance,  and  to  form  a  new  street  leading  from 
Mile  End  Boad  to  George  Street,  as  represented  by  the  dotted 
lines  upon  a  map  or  plan  annexed  to  the  particulars,  and  that  if 
the  same  could  not  be  otherwise  done,  the  plaintiff  would  apply 
to  Parliament  for  an  Act  to  enable  him  so  to  do.  This  paper, 
by  the  plaintiff's  directions,  was  read  to  the  persons  assembled 
at  the  sale.  Nothing  had  been  done  on  the  ground  on  each  side 
of  White  Horse  Lane  since  the  agreement.  The  Master  also 
found  that  the  ground  over  which  the  new  street  was  to  run  had 
not  been  converted  to  any  other  purpdse;  it  was,  however, 
stated  by  a  witness,  that  a  part  of  it  had  been  turned  into  a 
farm-yard. 

Mr.  ShadweU  for  the  plaintiff. 

Mr.  Agar  and  Mr.  PhiUimore  for  the  defendant. 
The  Mastbb  of  the  Bolls  : 


It  is  fairly  admitted  that  the  Court,  having  a  discretion  either 
to  grant  a  specific  performance,  or  to  leave  the  parties  to  law, 
if  the  fact  be  established  that  any  fraud  is  to  be  imputed  to  the 
vendor,  or  if  there  has  been  any  mistake  or  surprise  that 
operates  in  conscience  against  his  demand  to  have  the  contract 
performed,  it  is  an  answer  to  him.  The  defendant  here  has 
made  two  objections  in  his  answer;  first,  that  the  plaintiff's 
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Beaumont  title  was  imperfect ;  and,  secondly,  that  he  purchased  on  the 
Dukes.  ^^^^^  of  representations  made  at  the  auction  by  the  plaintiff's 
agent,  which  considerably  enhanced  the  price,  but  which,  in  the 
event,  have  not  been  fulfilled.  As  to  the  first  point,  it  appears 
that  the  title  is  now  complete,  though  it  was  not  at  the  time  of 
filing  the  bill ;  that,  however,  goes  to  costs  only,  and  not  to  the 
main  point  of  specific  performance. 

As  to  the  second  point,  it  is  unfortunate  that  the  paper  read 
at  the  sale  has  been  lost.  Its  contents  are,  however,  supplied 
by  the  memory  of  the  auctioneer ;  and  the  first  observation  that 
arises  is,  that  the  subject  of  the  representations  was  not  a  future 
project  contemplated  by  a  third  person.  If  that  had  been  the 
case,  the  plaintiff  might  have  held  out  the  expectations  with  a 
degree  of  uncertainty  as  to  whether  they  would  be  fulfilled.  If 
he  had  said  merely  that  a  plan  was  in  contemplation,  that  would 
not  have  been  an  undertaking  to  do  any  thing  himself ;  it  would 
only  be  holding  out  a  hope  as  to  the  future  conduct  of  a  third 
person,  not  under  his  control ;  and  it  would  be  the  fault  of  the 
bidder  if  he  relied  on  so  loose  and  vague  a  report.  But  here  the 
representation  went  to  induce  a  belief  that  the  plan  was  in 
contemplation  by  himself ;  we  must  take  it  as  a  statement  of 
what  he  intended  to  do  himself. 
[  425  ]  The  ground  was  described  as  building-ground  in  a  street ;  and 

the  value  of  the  lot  must,  of  course,  depend  very  much  upon  the 
communication  to  it.  The  representation  that  was  made  was, 
therefore,  calculated  to  enhance  the  price ;  and  we  must  con- 
sider it  to  have  been  meant,  not  merely  as  a  loose  statement,  but 
to  operate  on  the  sale ;  the  auctioneer  is  authorized  to  announce 
it,  and  a  plan,  shewing  the  alteration  intended,  is  put  into  the 
hands  of  the  bidders.  In  one  respect,  indeed,  it  is  overstated 
in  the  answer;  for  it  appears  that  the  plaintiff  was  not  the 
owner  of  the  land  on  which  the  improvement  was  to  be  made. 
This  makes  a  difference  as  to  the  certainty  of  the  plan  being 
carried  into  execution  :  but  he  appears  to  have  represented  that 
if  he  was  not  the  owner,  he  was  about  to  become  so,  and  that, 
if  necessary,  he  would  even  apply  to  Parliament,  to  overcome 
any  obstacles  that  might  intervene.  Surely,  then,  he  held  it  out 
to  them  as  a  plan  with  respect  to  which  he  was  in  earnest,  and 
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which,  in  his  judgment,  was  practicable.  Then,  was  he  sincere  Beaumont 
in  this  ?  It  does  not  appear  that  from  that  time  he  has  taken  dukbb. 
any  step  to  realize  it.  When  the  objection  was  made  in  the 
answer,  the  onus  of  shewing  what  steps  he  had  taken,  and  what 
had  prevented  him  from  completing  the  improvement,  lay  upon 
him.  He  has  not  proved  it,  and  we  must  therefore  assume  that 
he  has  done  nothing.  Is  this  keeping  good  faith  with  those  who 
listened  to  his  statements?  It  is  perfectly  consistent  with  every 
thing  which  appears,  that  this  might  only  have  been  a  plan  upon 
paper,  made  use  of  to  allure  purchasers,  without  any  design  of 
carrying  it  into  effect. 

It  comes  to  this,  that  the  representation  stated  by  the  auctio- 
neer was  made  by  the  directions  of  the  plaintiff,  and  that  it  in- 
fluenced the  purchase;  the  defendant  swears  that  he  bought 
upon  the  faith  of  it ;  and  from  *the  nature  of  the  subject  it  is  [  *426  ] 
reasonable  to  suppose  that  he  did.  I  think  this  does  afford  a 
ground  for  saying,  that  the  plaintiff  is  not  entitled  to  the  specific 
performance  of  a  contract  thus  obtained.  It  must  stand  or  fall 
to  the  full  extent ;  we  cannot  cut  down  the  price,  and  say  how 
much  would  bave  been  given  if  this  had  not  been  done.  The 
statement  made  was  not  the  loose  puffing  of  an  auctioneer,  but  a 
written  declaration  by  the  vendor  himself.  The  contract  was 
obtained  by  representations  made  by  the  vendor  as  to  his  future 
plans,  which  he  has  not  performed,  and  it  cannot,  therefore,  be 
executed  by  a  court  of  equity. 

Bill  dismissed  with  costs  A 

t  Beg.  Lib.  A.  1821,  fo.  1076. 


B.B. — ^voL.  zxin. 
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,822.  STONE  V.  TEA.t 

Hfh.  22,'  25  (Jacob,  426-437.) 

BoUs  Court,  ^  ^^  ^  enforce  contribution  under  an  agreement  by  owners  and 

Pluueb  occupiers  of  land  in  a  parish,  to  defend  and  prosecute  tithe  suits  at 

M.B.  joint  expense,  dismissed  upon  doubtful  evidence  and  long  delay. 

[  426  ]  Persons  having  a  common  interest  may  agree  to  unite  in  a  defence, 

but  the  agreement  must  not  go  beyond  Ihe  common  object.  And, 
therefore,  an  agreement  by  several  owners  and  occupiers  of  land  in  a 
parish  to  concur  in  defending  any  suits  that  may  be  commenced  against 
any  of  them  by  the  present  or  any  future  rector  for  the  tithes  of  artidee 
covered  by  certain  specified  moduses  or  any  other  moduses,  binding 
themselves  not  to  compromise  or  settle,  and  not  limited  to  their  con- 
tinuance in  the  parish  or  to  any  particular  time,  is  illegal.    Semhle, 

The  bill  stated  certain  articles  of  agreement,  made  by  indenture, 
dated  the  15th  of  March,  1796,  between  W.  Stone,  J.  Hellings, 
T.  Surrage,  J.  Rogers,  and  J.  Stone,  owners  and  occupiers  of 
lands  in  the  parish  of  Ghipstable,  in  the  county  of  Somerset,  of 
the  one  part,  and  the  several  other  persons  executing  the  inden- 
ture, owners  and  occupiers  of  lands  in  the  said  parish,  of  the 
other  part ;  by  which  it  was  recited,  that  the  several  moduses  or 
ancient  customary  payments  therein  mentioned  had,  from  time 
immemorial,  existed,  and  been,  and  then  were  paid  or  payable 
by  the  occupiers  to  *the  rector  of  the  said  parish,  in  lieu  of 
tithes  of  the  several  titheable  matters  and  things  therein 
mentioned ;  and  also  divers  other  moduses  or  ancient  customary 
payments,  in  lieu  of  sundry  other  titheable  matters  and  things ; 
and  that  the  Bev.  S.  Bichards,  the  rector,  denied  the  existence 
of  the  aforesaid  several  moduses,  and  threatened  to  call  for 
tithes  in  kind  of  the  several  titheable  matters  and  things  before 
mentioned ;  and  that  he  had  lately  asserted  and  pretended  that 
he  was  lord  of  the  manor  of  Ghipstable,  and  as  such  had  deprived 
and  threatened  to  deprive  the  owners  and  occupiers  of  lands  of 
their  rights  of  common,  and  other  valuable  rights,  which  they 
had  from  time  immemorial  used  and  enjoyed ;  and  reciting  that 
the  parties  thereto  were  desirous  of  having  the  aforesaid  several 
moduses ;  and  also  all  and  every  other  modus  or  moduses  pay- 
able to  the  rector,  established  and  confirmed  by  the  decree  of  a 
court  of  equity,  and  had  therefore  agreed  that  a  suit  or  suits 
should  be  forthwith  commenced  for  that  purpose,  and  for  per- 
t  C\*-y\  hy  Hawkins,  J.,  Alabaster  v.  Hameu,  '94,  2  Q.  B.  897,  902. 


[  •^ZT  ] 
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petuating  the  testimony  of  witnesses,  and  had  also  agreed  to  Stohb 
oppose  and  defend  all  and  every  demand,  claim,  prosecution,  tba. 
action,  and  suit  which  should  or  might  thereafter  be  commenced 
by  the  rector  for  the  time  being,  or  his  lessee  or  farmer,  against 
them  or  any  of  them,  for  compelling  them  to  set  forth  tithes  in 
kind  of  the  several  matters  and  things  before  mentioned,  for 
which  such  moduses  were  payable  as  aforesaid,  or  for  not  setting 
forth  tithes  in  kind  of  any  other  titheable  matters  for  which 
any  modus  had  been  from  time  immemorial  payable ;  and  also 
that  the  parties  thereto  apprehending  that  no  such  manor  or  lord- 
ship existed,  had  determined  to  try  the  right  and  title  of  the  said 
Bichards  thereto,  as  thereinafter  mentioned.  It  was  then  agreed, 
that  the  said  W.  Stone,  J.  Hellings,  T.  Surrage,  J.  Bogers,  and 
J.  Stone  should  forthwith  exhibit  a  bill  or  bills,  and  prosecute  a 
suit  or  suits  in  the  Court  of  Chancery  or  *Exchequer,  in  the  [  •^^s  ] 
names  or  name  of  some  or  one  of  the  parties,  on  behalf  of  them- 
selves, and  all  other  the  owners  and  occupiers  of  lands  in  the 
parish,  against  the  present  or  any  future  rector,  and  all  other 
necessary  parties,  for  establishing  the  several  moduses  aforesaid, 
and  all  other  moduses  that  had  been  payable  from  time  imme- 
morial, in  lieu  of  the  tithes  of  any  titheable  matters  and  things, 
and  for  perpetuating  the  testimony  of  witnesses  for  that  purpose, 
and  any  matter  relating  thereto ;  and  further,  that  if  the  rector 
for  the  time  being,  or  his  lessee  or  farmer,  before  the  establish- 
ment and  confirmation  aforesaid  should  be  had  and  perfected, 
or  the  suit  or  suits  instituted  for  that  purpose  should  be  at  an 
end,  should  sue  or  prosecute  any  of  the  parties  for  not  setting 
forth  tithes  in  kind  of  the  titheable  matters  for  which  such 
moduses  were  payable,  they  should  resist  such  demand,  and 
defend  such  suit  or  suits.  It  was  agreed,  that  the  parties,  or 
any  of  them,  should  take  such  steps,  by  action  at  law  or  other- 
wise, for  trying  the  right  of  the  said  S.  Bichards  to  the  said 
pretended  manor  or  lordship,  or  his  right  to  deprive  the  owners 
and  occupiers  of  their  aforesaid  rights  and  privileges,  as  counsel 
should  advise.  It  was  further  agreed,  that  the  several  parties 
who  were  owners  and  occupiers,  or  owners  and  not  occupiers, 
would  severally  bear,  satisfy,  defray,  and  discharge  all  and  every 
the  costs,  charges,  and  expenses  of  the  proceedings  mentioned 

I  a 
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Stone  above,  rateably,  according  to  the  annaal  value  of  their  present 
T»A  respective  lands  within  the  parish,  as  they  were  rated  in  the 
poors  rate,  and  that  the  parties  who  were  occupiers  only  as 
lessees  or  tenants  should  bear,  contribute,  and  pay  to  their 
respective  lessors  or  landlords  executing  the  indenture,  a  fair 
and  equitable  proportion  of  such  costs,  charges,  and  expenses, 
according  to  their  respective  interests  in  the  lands  by  them 
respectively  occupied,  such  proportion  to  be  settled  by  three 
persons  therein  mentioned. 
[  429  ]  It  was  agreed  that  none  of  the  parties  should  release,  dis- 

charge, discontinue,  or  disavow  such  suit  or  suits,  or  compound, 
settle,  or  agree  such  claim,  prosecution,  action  or  actions,  suit 
or  suits,  that  should  be  brought  against  them  by  the  rector,  or 
release,  discharge,  discontinue,  disavow,  compromise,  or  com- 
pound any  action  or  suit  to  be  commenced  for  trying  the  right 
and  title  of  the  said  S.  Bichards  as  aforesaid,  or  any  action  or 
suit  whatsoever  to  be  commenced,  prosecuted,  or  defended  by 
virtue  of  that  indenture,  without  the  consent  of  the  others  in 
writing.  It  was  agreed,  that  the  two  solicitors  therein  named, 
or  any  other  attornies  or  solicitors  that  the  major  part  of  the 
parties,  both  in  number  and  in  value  as  to  their  lands  in  the 
parish,  should  think  fit,  should  be  employed  in  the  different 
proceedings,  and  that  they  should  be  paid  as  separate,  and  not 
as  joint  attornies  and  solicitors,  and  that  the  costs  of  the  inden- 
-  ture,  and  the  costs  already  incurred  by  them  in  and  about  the 
matters  aforesaid,  should  be  paid  in  manner  aforesaid.  The 
parties  bound  themselves  to  the  observance  of  the  articles  in  the 
penal  sum  of  60Z.  It  was  lastly  agreed  that  the  major  part  in 
number  and  value,  as  to  their  lands,  might  at  any  time  destroy, 
cancel,  and  make  void  the  instrument,  after  all  the  costs  and 
expenses  then  incurred  should  have  been  first  paid. 

The  articles  were  executed  by  fifteen  persons,  four  of  whom 
were  the  plaintiffs.  The  bill,  which  was  filed  in  1816,  stated  a 
suit  commenced  in  the  Court  of  Exchequer  by  the  rector  for 
tithes  in  kind,  which  was  defended  by  some  of  the  parties ;  a 
suit  instituted  in  the  same  court  to  perpetuate  testimony  as  to 
the  moduses ;  and  an  action  by  the  rector  against  the  plaintiff 
W.  Stone,  for  a  trespass  on  the  waste  of  the  manor ;  that  the 
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costs  of  these  different  proceedings  amounted  to  2,0502.,  towards       stohb 
the  payment  of  which  the  plaintiffs  had  contributed  *more  than        ^  J* 
their    proportion,   but    that    about    660Z.    still  remained  due.      [•iso] 
Several  of  the  parties  were  dead,  two  of  them  having  died 
insolvent,  and  no  administration  having  been  taken  out  to  their 
estates :    the  bill  was  filed  against  the  representatives  of  the 
others,  and  against  those  who  were  alive,  praying  a  contribution. 


Mr.  Shadwell  and  Mr.  Stephen  for  the  plaintiffs,    *    ♦    ♦ 

Mr.  Home  and  Mr.  Lovat  for  the  defendants :  [  *5l  ] 

The  contract  upon  which  this  claim  is  founded  is,  upon 
general  principles,  open  to  great  objection.  If  it  does  not, 
strictly  speaking,  amount  to  maintenance,  it  is  equally  mis- 
chievous: it  is  a  combination  of  a  number  of  persons  for  the 
purpose  of  defeating  the  rector  by  means  of  a  common  purse, 
and  to  co-operate  in  suits  in  which  they  were  not  all  interested. 
They  agree  to  dispute  his  title  as  lord  of  the  manor ;  a  question 
distinct  from  that  of  the  moduses,  in  which  they  were  jointly 
concerned.    ♦    *    * 

Mr.  Shadwell,  in  reply,  argued  that  the  agreement  was  only      [  ^82  ] 
for  the  establishment  of  the  moduses,  which  equally  concerned 
all  the  parties,  and  for  the  defence  of  their  rights  of  common ;  it 
was,  therefore,  not  open  to  the  objection  of  maintenance.  *   *   * 


The  Masteb  op  the  Rolls  : 

The  plaintiffs  in  this  case  have  brought  into  Court  a  suit 
labouring  under  great  difficulties.  It  is  properly  stated,  not  as  a 
claim  for  the  payment  of  a  specific  sum  by  each  individual 
towards  the  costs,  which  would  not  be  a  case  for  relief  in  equity, 
but  as  a  suit  to  enforce  the  known  equitable  rule  of  contribution, 
which  proceeds  upon  this  clear  principle  of  justice,  that  where 
there  is  a  common  burthen,  of  which  one  has  borne  more  than 
his  proportion,  the  others  must  reimburse  him.  It  calls  on  the 
defendant,  who  has  paid  nothing,  to  repay  to  the  plaintiffs  the 
excess  of  what  they  have  paid. 


[438] 
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Stone  The  claim  is  resisted  on  several  grounds ;  first,  that  the  con- 

Tea.        tract  is  such  that  the  Court  ought  not  to  assist  it ;  secondly,  that 

there  is  a  failure  of  evidence  to  shew  that  the  plaintiffs  have 

paid  beyond  their  proportion ;  and,  thirdly,  on  the  ground  of 

the  length  of  time  that  has  elapsed. 

First,  with  respect  to  the  contract  itself.  I  concur  in  the 
principle,  that  when  a  number  of  persons  having  a  common 
interest  in  the  same  thing  by  the  same  title,  unite  in  a  defence, 
it  cannot  be  called  maintenance:  champerty  is  out  of  the 
question ;  it  wants  that  which  constitutes  the  offence,  the 
entering  into  alienam  litem.  But  though  the  Court  would  not  be 
very  strict  in  observing  any  unguarded  expressions,  yet  it  must 
take  care  not  to  encourage  such  combinations  to  go  too  far.  It 
[  *434  ]  might  ^operate  materially  to  impede  the  course  of  justice,  if 
persons  uniting  in  this  manner  against  an  individual  could  carry 
it  beyond  the  immediate  purpose  in  which  they  are  jointly 
interested.  Let  us  see,  therefore,  if  this  agreement  is  restricted 
as  it  ought  to  be. 

There  are  fifteen  persons  who  execute,  it,  uniting  in  litigation 
without  limit ;  it  is  not  confined  to  any  period  of  time,  and 
applies  to  the  present  or  any  future  rector.  It  is  a  personal 
contract,  and  not  limited  to  the  time  during  which  the  parties 
may  hold  lands  in  the  parish.  It  is  not  a  covenant  that  runs 
with  the  land ;  therefore,  if  they  sold  their  estates,  it  would  not 
fall  upon  the  purchaser :  the  former  possessor  and  his  repre- 
sentatives would  be  liable  for  all  expenses  within  the  terms  of 
the  contract,  as  far  as  the  others  might  think  fit  to  litigate. 
There  is  no  qualification  that  the  proceedings  shall  be  previously 
agreed  on  by  common  consent.  There  is  no  control  by  which,  if 
one  suit  should  be  decided  against  them,  they  can  be  prevented 
from  going  on  as  long  as  any  of  them  may  please. 

If  the  Court  were  to  decide  against  the  moduses,  and  some 
were  then  to  wish  not  to  proceed  further,  yet  if  the  others 
desired  to  go  on,  they  would  be  bound.  And  if  the  rector  com- 
mences a  suit  against  one  of  them,  who  may  think  that  he  is  not 
able  to  resist,  what  a  situation  is  he  placed  in  ?  He  is  bound  by 
a  covenant  and  by  a  penalty  to  defend  the  suit ;  and  what 
defence  is  he  to  make?    He  must  answer  upon  oath,  and  is  he 
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to  say,  upon   oath,  that  he  believes  the  tithes  in  kind  are  not      STova 
payable,  ^wheo  he  is  satisfied  by  the  decision  that  he  oaght  to  pay       yba. 
them  ?     Tet   the  individual  who  may  be  selected  by  the  rector 
to  commeiice  a  suit  against,  is  bound  to  resist,  whether  right  or 
wrong,  whatever  his  *opinion  may  be,  and  whatever  advice  he      [  'iss  ] 
may  have  received. 

The  first  part  of  the  agreement  recites  the  moduses,  and  they 
agree  to    join   in  defending  any  suit  that  the  rector  may  com- 
mence   for    tithes  in  kind  of  the   articles    covered    by  those 
moduses ;   but   it  does  not  stop  there ;  it  goes  on,  ''  or  for  not 
setting  forth  any  other  titheable  matters  and  things  within  the 
said  parish,  for  which  any  modus  or  ancient  customary  payment 
hath  been  from  time  immemorial  payable."    Thus  they  are  to 
defend  not  only  those  moduses,  but  any  others  that  may  be  dis- 
puted.     If   one  of  the  fifteen  had  a  farm-modus  they  would  be 
bound  to  support  him  in  it :  yet  that  would  not  come  within  the 
principle   of  a  common  interest.    It  goes  beyond  the  purpose. 
Because    the    rector  threatens  to  disturb  their  moduses,  they 
agree  to  assist  any  one  whom  he  may  attack.    In  this  passage, 
too,  there  is  no  reference  to  the  opinion  of  counsel :  they  do  not 
aay  that    they  will   act  under  advice:   the   mere  fact  of  the 
TQcior  making  the  claim  compels  them  to  defend. 

Considering,  then,  the  nature  of  this  agreement,  if  there  were 
no  other  objection,  I  should  think  it  very  doubtful,  whether  the 
Court  ought  to  assist  a  contract,  which,  to  say  the  least,  is  so 
unguardedly  framed.  But  when,  in  addition  to  this,  we  remem- 
ber that  it  is  to  involve  so  many  persons  and  their  represent- 
atives in  such  an  heavy  expenditure,  and  that  it  is  not  brought 
forward  till  after  a  lapse  of  twenty  years  from  the  contract,  can 
any  case  be  more  unfavourably  circumstanced  ?  Making  every 
allowance,  there  cannot  have  been  twenty  years  of  litigation, 
and  they  were  bound  to  settle  as  soon  as  possible.  The  nature 
of  the  contract  required  expedition,  from  the  deaths  and  changes 
of  property  that  *must  be  happening :  now  the  accounts  of  L  '^^o  i 
executor  after  executor  must  be  taken.  The  dates  of  the 
different  proceedings  are  not  given;  but  it  is  for  the  plaintiffs 
to  bring  their  case  within  the  period  that  gives  them  a  claim  to 
relief,  and  the  absence  of  dates  enables  the  other  side  to  assign 
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Stoke 
Yea. 


[  ♦437  ] 


a  time  as  near  as  possible  to  the  year  1796.  There  is  no 
evidence  of  the  nature  of  the  proceedings  that  took  place ;  they 
may  have  been  foolish  or  obstinate,  and  are  we  to  presume  every 
thing  in  their  favour?  In  a  case  like  this,  the  Court  ought 
narrowly  to  look  into  the  different  suits,  and  see  that  the  agree- 
ment has  not  been  abused ;  that  thoy  have  not  let  loose  the 
attorney ;  but  that  only  such  proceedings  as  were  proper  have 
been  charged  for.  It  was  necessary,  also,  to  make  out  that  the 
plaintiffs  have  overpaid  their  proportion ;  but  this  is  not  proved ; 
for  the  evidence  does  not  show  what  was  the  total  amount. 

With  respect  to  the  length  of  time,  it  is  said,  that  being  a 
contract  under  seal,  it  is  not  barred  till  twenty  years  have 
elapsed ;  but  to  that  I  cannot  assent :  for  if  there  be  a  contract 
under  seal  to  convey  an  estate,  the  Court  would  not  enforce  it,  if 
nothing  had  been  done  under  it  for  a  long  time,  although  that 
time  might  be  less  than  twenty  years.  Besides  which,  this  suit 
is  not  to  compel  the  payment  of  a  legal  debt  under  the  contract, 
but  to  enforce  the  right  of  contribution,  a  collateral  right 
depending  upon  the  contract.  Upon  the  general  principle,  that 
parties  are  not  to  sleep  upon  their  rights,  I  think  it  was  incum- 
bent on  the  plaintiffs  to  shew  why  this  suit  was  not  commenced 
before;  a  much  less  lapse  of  time  than  twenty  years  is  a 
sufficient  ground  for  refusing  relief  in  a  case  like  this. 

I  am  not  satisfied  that  any  assistance  can  be  given  to  a  contract 
like  this ;  it  is  not  one  that  the  Court  ought  *to  encourage  or  sup- 
port. There  is  not  the  proper  evidence ;  and  if  the  suit  could 
have  been  sustained  at  all,  it  should  have  been  commenced  earlier. 

BiU  dismissed  toith  costs. 


1822. 
Maroh  6,  7. 

[443] 


ATTOKNEY-GENEEAL  v.   MAYOR  OP  EXETER 

(Jacob,  443—450.) 

[Tms  case  was  compromised  on  appeal  as  reported  in  2  Bussell, 
862.  Some  passages  of  general  interest  in  the  judgment  of  the 
Master  of  the  Bolls  on  this  hearing  will  be  found  in  the  report 
of  the  appeal  in  a  later  volume  of  the  Bevised  Reports.] 
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GENEKT  V.  FITZGERALD.t  ^^22 

„      ,                 ^    ,                                                          March  19. 
(Jacob,  468—470.)  

Under  an  executory  devise  of  a  residue  of  real  and  personal  estate    ^t  j^^l  0 
given  together,  the  intermediate  rents  and  profits  of  the  real  estate  pass,  *    * 

as  well  as  the  interest  of  the  personalty.  '-        ^ 

E.  D.  FiTzoBBALD,  late  of  the  island  of  Jamaica,  by  his  will, 
dated  in  September,  1816,  after  subjecting  his  real  and  personal 
estate  to  the  payment  of  his  debts,  legacies,  and  annuities,  and 
giving  to  Sarah  Genery  an  annuity  of  600Z.  per  annum  for  her 
life,  and  making  provision  for  the  maintenance  of  his  reputed 
children,  Edward,  Thomas,  and  William  Fitzgerald,  during  their 
minorities,  proceeded  thus  :  ''  All  the  rest,  residue  and  remainder 
of  my  estate,  real,  personal,  or  mixed,  or  of  what  nature  or  kind 
soever  the  same  may  be  or  consist,  and  wheresoever  situate, 
subject  as  aforesaid,  I  give,  devise,  and  bequeath  the  same,  and 
every  part  thereof,  unto  the  eldest  of  my  said  three  reputed 
children,  E.  F.,  T.  F.,  and  W.  F.,  who  shall  attain  the  age  of 
twenty-one  years,  his  heirs,  executors,  administrators,  and 
assigns  for  ever,  charged  and  chargeable  with  the  sum  of  10,0002. 
sterling  money  as  aforesaid,  to  each  of  his  brothers,  if  they  or 
either  of  them  shall  attain  their  said  age  of  twenty-one  years, 
and  also  with  the  legacy  to  my  executors  hereinafter  mentioned, 
in  case  they  or  either  of  them  qualify  and  act  under  this  my  last 
will  and  testament."    He  gave  to  each  of  his  executors  1002. 

The  testator  died  soon  after  making  his  will.  He  was  seised 
(subject  to  a  mortgage)  of  some  real  estates  in  the  island  of 
Jamaica,  with  the  buildings,  the  slaves,  the  cattle,  and  other 
stock  upon  them.  The  defendant,  Thomas  Fitzgerald,  the 
brother  and  heir-at-law  of  the  testator,  claimed  to  be  entitled  to 
these  premises,  and  *to  the  rents  and  profits  subject  to  the  mort-  [  ^^^d  ] 
gage,  until  one  of  the  infant  sons  of  the  testator  should  attain 
the  age  of  twenty-one,  and  to  be  absolutely  entitled  to  the  equity 
of  redemption  in  the  event  of  their  all  dying  under  that  age. 

The  decree  pronounced  by  the  Master  of  the  Rolls  in  July, 
1818,  declared  that  the  defendant  T.  Fitzgerald,  was  not  entitled 

t  Wadt'Oery  v.  Handley  (1876)  3      '92,  2  Ch.  38 ;  In  re  Hol/ard  (1894) 
Ch.  Div.  374 ;  In  re  DumhU  (1883)      3  Ch.  30. 
23  Ch.  D.  360 ;  /n  re  Burton's  Will, 


1£2  1822.    CH.    JACOB,  469—470.  [b.b. 

Obkbbt      to  the  rents  and  profits  during  the  minority  of  the  infants: 
FiTZQKBALD.  ffom  this  declaration  he  appealed. 

Mr.  ShadweU  in  support  of  the  appeal : 

Where  there  is  an  executory  devise  of  real  estate,  and  the 
intermediate  rents  and  profits  are  not  disposed  of,  they  descend 
to  the  heir-at-law :  Bullock  v.  Stones  ;+  the  rule  being  difilerent 
as  to  personalty:  TrevanionY.  Vivian. I  On  the  other  hand,  if, 
after  an  executory  devise  of  a  particular  estate,  there  is  a  general 
residuary  clause,  it  will  carry  the  intermediate  rents  and  profits  of 
the  lands  first  devised.  But  the  question  here  is  as  to  the  interim 
enjoyment,  when  the  residue  is  the  subject  of  the  executory 
devise.  In  Gibson  v.  Lord  Mountfort,^  a  point  in  some  measure 
similar  arose,  upon  a  residuary  gift  of  real  and  personal  estate 
to  trustees,  to  pay  certain  annuities  and  legacies  out  of  the  per- 
sonalty, and  the  rents  and  profits  of  the  real  estate,  and  as  to 
the  rest  and  residue  in  trust  for  the  children  that  the  testator*s 
daughter  might  have.  Lord  Habdwicee  held,  that  the  heir  was 
excluded,  but  his  reasoning  was  founded  chiefly  upon  the  estate 
being  in  the  first  instance  given  to  trustees  in  fee,  and  upon  the 
testator  having  by  a  subsequent  clause  marked  his  intention  of 
comprising  the  rents  and  profits  in  the  ''  rest  and  residue  "  given 
[  •470  ]  to  *the  children.  In  this  case,  on  the  contrary,  no  trustees  are  in- 
terposed :  the  devisees  will  take  a  legal  estate.  Nothing  is  given 
but  the  corpus  of  the  estate,  and  that  not  till  a  particular  period. 

isE  Lord  Chancellor  : 

I  think  this  decree  is  right.  The  general  principles  are  these. 
When  personal  estate  is  given  to  A.  at  21,  that  will  carry  the 
intermediate  interest.  If  a  testator  gives  his  estate  Blackacre  at 
a  future  period,  that  will  not  carry  the  intermediate  rents  and 
profits.  But  when  he  mixes  up  real  and  personal  estate  in  the 
same  clause,  the  question  must  be,  whether  he  does  not  shew  an 
intention,  that  the  same  rule  shall  operate  on  both.  Here  the 
property  was  partly  real,  partly  personal,  and  partly  of  such  a 
description  that  the  testator  does  not  seem  to  have  known 
whether  it  was  real  or  personal.    He  does  not  by  his  will  create 

t  2  Ves.  sen.  521.  §  1  Ves.  sen.  485 ;  Ambl.  93. 

t  2  Ves.  sen.  430. 
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any  tmst,  but  makes  a  legal  devise  and  beqaest  of  the  whole      Gekbbt 
together :  then  is  not  the  weight  of  authority  in  favour  of  the  fitzobrald. 
proposition,  that  when  real  and  personal  estate  are  given  in  this 
way,  the  intermediate  profits  of  both  must  go  together?    I 
think  it  is,  and  the  decree  must,  therefore,  be  affirmed. — Beg. 
Lib,  A.  1821,  fo.  1308. 

Mr.  Fonblanque^  Mr.  Hart,  Mr.  O.  Wilson^  and  Mr.  Pepys 
were  to  have  argued  in  support  of  the  decree. 


LAWRENCE  v.  SMITH. 

(Jacob,  471^74.) 

1822. 
Injunction  not  granted  to  restrain  the  infringement  of  oopyrigbt  in  a  ^     ,  oi  25 

work  as  to  which  it  appeared  doubtful  whether  it  did  not  tend  to  impugn  26. 

tte  doctrines  of  the  Scriptures,  t  

Lord 
The  plaintiff  had  published  a  work  under  the  title  of  "  Lectures   Eldok,  L.C. 

on  Physiology,  Zoology,  and  the  Natural  History  of  Man."    The       C  *^^  ^ 

lectures  had  been  delivered  by  him  at  the  College  of  Surgeons. 

The  bill  was  filed  to  restrain  the  defendant  from  selling  a  pirated 

edition,  and  an  injunction  was  obtained  upon  motion  made  ex 

parU  on  the  filing  of  the  bill.    The  defendant  now  moved  to 

dissolve  the  injunction. 

Mr.  WetheraU  and  Mr.  Rose,  in  support  of  the  motion, 
argued,  that  the  nature  and  general  tendency  of  the  work  in 
question  was  such,  that  it  could  not  be  the  subject  of  copyright, 
and  in  support  of  this  argument  they  referred  to  several  passages 
in  it,  which  they  contended  were  hostile  to  natural  and  revealed 
religion,  and  impugned  the  doctrines  of  the  immateriality  and 
immortality  of  the  soul. 

Mr.  Shadwell  and  Mr.  WUhraham  on  the  other  side,  denied 
that  the  tendency  of  the  work  was  such,  as  it  had  been  repre- 
sented. They  endeavoured  to  explain  the  passages  objected  to,  and 
to  shew  that  they  did  not  bear  the  interpretation  imputed  to  them. 

t  This  case  has  never  been  dis-  decent  and  moderate  language  would 

approved,  but   the   doubt  whether  now  hardly  be  felt  by  any  court  of 

there  can  be  copyright  in  a  book  justice    in    any   English-speaking 

impugning   Scriptural  doctrines  in  country. — F.  P. 
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Lawbengb    The  Lobd  Ghakgellob  : 

Smitu.  This  case  has  been  argued  with  great  learning  and  ability : 

the  principles  that  must  govern  me  in  the  decision  of  it  are 
easily  explained.  The  observations  that  have  been  made  with 
reference  to  the  delivery  of  these  lectures  at  the  College  of  Sur- 

[  •472  ]  geons,  I  have  nothing  to  *do  with,  for  I  have  no  right  to  deal 
with  the  plaintiff's  case,  until  he  becomes  an  author  applying  for 
an  injunction. 

The  matter  comes  on  upon  a  bill,  stating  that  the  plaintiff  is 
the  author  of  this  work,  that  the  defendant  has  published  it,  and 
that  he  is  therefore  entitled  to  that  protection  which  courts  of 
equity  give,  beyond  the  law,  to  secure  to  authors  the  profits 
of  their  publications.  Our  jurisdiction,  unless  I  mistake,  is 
founded  upon  this ;  that  the  law  does  not  give  a  complete  remedy 
to  those  whose  literary  property  is  invaded :  for  if  publication 
after  publication  is  to  be  made  a  distinct  cause  of  action,  the 
remedy  would  soon  become  worse  than  the  disease.  This  Court, 
therefore,  interposes  by  injunction ;  but  not  in  cases  where  an 
action  cannot  be  maintained. 

The  party  has  in  general  a  right  to  complain  in  a  court  of  law, 
and  ask  for  damages  to  the  amount  of  the  injury  sustained,  and 
if  he  can  maintain  such  an  action,  he  may  (at  least  with  some 
exceptions)  come  here  to  have  his  remedy  made  more  effectual. 
But  if  the  action  could  not  be  maintained,  nothing  can  be  done 
in  this  Court,  which  is  only  ancillary  to  the  law,  and,  therefore, 
will  not  give  relief,  except  when  the  law  gives  damages. 

I  take  it  for  granted,  that  when  the  motion  for  the  injunction 
was  made,  it  was  opened  as  quite  of  course :  nothing  probably 
was  said  as  to  the  general  nature  of  the  work,  or  of  any  part  of 
it ;  for  we  must  look  not  only  at  the  general  tenour,  but  at  the 
different  parts  ;  and  the  question  is  to  be  decided,  not  merely  by 
seeing  what  is  said  of  materialism,  of  the  immortality  of  the  soul, 

[  •478  ]  aJ^^i  ot  the  Scriptures,  but  by  looking  at  the  different  *parts,  and 
inquiring,  whether  there  be  any  which  deny,  or  which  appear  to 
deny  the  truth  of  Scripture,  or  which  raise  a  fair  question 
for  a  court  of  law  to  determine  whether  they  do  or  do  not 
deny  it. 


TOL-xxm.]  1822.    CH.    JACOB,  473—474.  125 

The  defendant  comes  into  Court  under  singular  circumstances.  Lawbekob 
He  says,  that  the  work  which  he  as  well  as  the  plaintiff  has  smith. 
published,  is  so  wrong,  so  immoral  in  its  nature,  that  it  ought  to 
have  no  protection.  As  this  Court  has  no  jurisdiction  in  matters 
of  crime,  it  has  been  said,  that  if  the  injunction  be  refused,  it 
has  the  effect  of  increasing  the  number  of  copies.  The  answer 
to  that  is,  that  I  have  nothing  to  do  with  it  as  a  crime.  The 
question  relates  only  to  a  civil  right  of  property.  If  the  one 
party  has  that  right,  the  other  party  must  not  invade  it ;  if  he 
has  not  that  right,  the  Court  cannot  give  him  the  consequences 
that  belong  to  it. 

Whether,  if  such  a  defence  were  made  upon  a  trial  at  law, 
there  might  or  might  not  be  any  proceedings  of  a  different  nature 
against  both  parties,  is  a  question  that  I  have  nothing  to  do  with; 
but  the  question  is,  whether  it  is  so  clear,  that  the  plaintiff  has 
this  civil  right,  that  on  that  ground  he  is  to  have  relief?  If,  on 
reading  the  plaintiff's  work,  I  thought  it  clear  that  he  had  that 
right,  I  should  feel  it  necessary  to  state  the  grounds  of  my 
opinion  ;  for  after  the  argument  at  the  Bar  I  should  be  unwilling 
to  part  with  the  subject  without  telling  you  the  view  I  take  of  it. 
But  if  I  feel  a  rational  doubt,  whether  an  action  would  lie,  it  will 
not  be  necessary  to  go  into  the  grounds  of  that  doubt ;  it  might, 
perhaps,  prejudice  the  trial  if  I  did.  Looking  at  the  general 
tenour  of  the  work,  and  at  many  particular  parts  of  it,  recollect- 
ing that  the  immortality  of  the  soul  is  one  of  the  doctrines  of  the 
Scriptures,  considering  *that  the  law  does  not  give  protection  to  [  •474  ] 
those  who  contradict  the  Scriptures,  and  entertaining  a  doubt,  I 
think  a  rational  doubt,  whether  this  book  does  not  violate  that 
law,  I  cannot  continue  the  injunction.  The  plaintiff  may  bring 
an  action,  and  when  that  is  decided,  he  may  apply  again,  t 

t  In  Murray  y.  Benbow,  February,  ment.      In  a  case  which  occurred 

1822,  Mr.  Shadwell,  on  the  part  of  the  before  the  Vice-Ohancellor  in  1823, 

plaintiff,  moTod  for  an  injunction  to  an  injunction  which  had  been  ob- 

reetrain  the  defendant  from  publish-  tained  to  restrain  the  publication  of 

ing  a  pirated  edition  of  Lord  Byron's  a  pirated  edition  of  a  portion  of  the 

poem  of  "  Cain."    The  Lobd  Chan-  poem  of  "  Don  Juan,*'  was  dissolved 

OBLLO&,  after  reading  the  work,  re-  on  similar  principles.    His  Honour 

fused  the  motion  on  grounds  similar  ordered  that  the  defendant  should 

to  those  stated  in  the  above  judg-  keep  an  account. 


126 


1821.    CH.    JACOB,  474—475. 


[b.b. 


1821. 

Mareh  80. 

Aug,  6,  7. 

Nov.  26. 

1822. 
Mareh  28. 

Rolls  Cowrt. 

Pluxbb, 

M.B. 

1826. 

July  4, 6. 

Lord 

Eldov,  L.C. 

[474] 


[  '475  ] 


THE    ATTOENEY-GENERAL    v.   THE    DEAN    and 
CANONS   OF  CHEIST  CHURCH. 

(Jaoob,  474 — 490 ;  yaried  on  appeal,  2  RuBsell,  321—324.) 

Devise  to  the  Dean  and  Canons  of  Chiist  Church  in  trust  to  constitute 
and  support  a  granunar-school  at  P.,  to  appoint  a  master  and  usher,  and 
paj  them  certain  salaries,  and  the  Dean  and  Canons  to  direct  the  ma- 
nagement of  the  school :  Held, 

1.  That  the  school  was  to  be  a  free  grammar-school  for  teaching  the 
learned  languages. 

2.  That  the  proper  objects  were  the  children  of  the  resident  inhabitants 
of  P. 

3.  That  thej  must  be  the  children  of  Protestants,  and  must  be  educated 
according  to  the  principles  of  the  Church  of  Fjigland. 

4.  That  the  master  might  take  boarders  and  day-scholars. 

6.  That  the  number  of  free  scholars  was  to  be  limited,  and  in  fixing 
the  number  the  Court  was  guided  by  the  amount  of  salary  originally 
provided. 

6.  That  the  free  scholars  were  to  be  nominated  by  the  trustees. 

7.  That  the  trustees  were  to  visit  the  school  at  their  discretion,  and  to 
be  allowed  their  reasonable  expenses. 

6.  An  augmentation  of  the  salaries  of  the  master  and  usher  made  by 
the  trustees,  upon  an  increase  of  the  income  of  the  charity,  allowed  on 
appeal. 

W.  Smyth,  M.D.,  by  his  will,  dated  in  1782,  devised  a  freehold 
estate  to  the  Dean  and  Canons  of  Christ  Church,  Oxford,  and 
their  successors  for  ever,  *''in  trust,  that  the  said  Dean  and 
Canons,  and  their  successors,  should  constitute  and  support  a 
grammar-school  in  the  borough  of  Portsmouth,  in  the  county  of 
Southampton,  in  manner  following ;  (that  is  to  say)  that  they, 
the  said  Dean  and  Canons,  and  their  successors,  shall  appoint  a 
master  and  usher  to  the  said  school,  and  pay  unto  the  said  mas- 
ter yearly  and  every  year  the  sum  of  50i.,  and  to  the  said  usher 
the  sum  of  80Z.  of  lawful  money  of  Great  Britain.  And  I  do 
hereby  order  that  the  said  Dean  and  Canons  shall,  from  time  to 
time,  order  and  direct  the  management  of  the  said  school." 
The  testator  died  soon  after  making  his  will. 

The  present  information  was  filed  in  the  year  1811,  for  the 
purpose  of  establishing  the  charity.  The  Dean  and  Canons  in 
their  answer  stated,  that  they  had,  about  the  year  1750,  built  a 
school-house,  and  had  applied  the  rents  to  the  maintenance  of  a 
master  and  usher,  whose  salaries  they  had  increased  to  802.  and 
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602.  in  consequence  of  an  improvement  in  the  value  of  the  pro- 
perty ;  they  contended  that  it  was  not  the  intention  of  the  testa- 
tor to  have  a  free  grammar-school  established,  but  that  he 
intended  that  there  should  be  a  school  for  the  advantage  of  the 
town,  by  having  proper  persons  to  act  as  master  and  usher,  and 
that  the  scholars  were  to  be  educated  as  they  had  hitherto  been, 
at  the  expense  of  their  parents  and  friends. 

By  the  decree,  dated  the  6th  of  December,  1815,  it  was 
declared,  that  it  was  the  intention  of  the  testator  to  constitute 
and  support,  out  of  the  charity  funds  in  question,  a  free 
grammar-school  in  the  borough  of  Portsmouth,  and  it  was 
referred  to  the  Master  to  take  an  account  of  the  rents  and  profits 
of  the  charity  estates,  from  six  years  previous  to  the  filing  of  the 
information,  and  to  approve  *of  a  scheme  for  carrying  the 
charitable  intentions  of  the  testator  into  execution.  The  Master 
having  approved  of  a  scheme,  made  his  report,  to  which  several 
exceptions  were  taken  by  the  relators,  and  one  by  the  defen- 
dants. 

The  second  exception  of  the  relators  was,  that  the  Master  had 
allowed  to  the  defendants  the  payments  of  the  salaries  of  the 
master  and  usher  from  the  year  1805,  at  the  rate  of  801.  and  60Z., 
whereas  those  payments  ought  not  to  have  been  allowed  at  all,  or 
not  at  the  rate  of  more  than  502.  and  801.  per  annum,  according 
to  the  will.  The  Master  found  that  the  revenue  was  about  2202. 
per  annum,  and  it  was  a  part  of  the  scheme  to  which  no  excep- 
tion was  taken,  that  the  salary  of  the  master  should  in  future  be 
1002.  per  annum,  and  that  of  the  usher  601. 


iiTT.-GBN. 
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[  •476  ] 


Mr.  WetheraU  and  Mr.  Pepys,  for  the  relators,  contended, 
in  the  first  place,  that  the  master  and  usher,  not  having  been 
appointed  to  perform  the  duty  intended  for  them  by  the  testator, 
not  having  taught  gratuitously,  the  sums  paid  to  them  ought 
not  to  be  debited  to  the  charity ;  and  that,  at  all  events,  the 
salaries  ought  not  to  have  been  increased  without  the  authority 
of  the  Court,  particularly  while  the  duties  of  ^the  offices  were 
neglected. 


Mr.  WingfieU  and  Mr.  PhUUrnore^  for  the  Dean  and  Canons 
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att.-gek.     of  Christ  Church,  insisted,  that  their  having  mistaken  the  nature 

Bean'akd     0^  ^^^  institution  was  not  a  ground  for  charging  the  trustees 

^  Cmist  "^    with  a  misapplication.    As  to  the  increase  of  the  salaries,  it  was 

Chubch.      called  for  by  the  increase  of  the  revenues.   It  is  not  disputed  that 

the  increase  was  proper,  for  still  larger  salaries  are  now  proposed 

without  objection.    If  an  application  had  been  made  to  the  Court, 

[  •477  ]      it  would  have  devoted  the  surplus  to  *this  purpose.    The  Dean 

and  Canons  were  entrusted  with  the  entire  management,  and 

they  cannot  be  made  answerable,  because,  to  avoid  the  expense 

of  a  suit,  they  have  done  without  the  authority  of  the  Court,  that 

which  the  Court,  if  applied  to,  would  have  ordered  them  to  do. 

The  Master  of  the  Bolls  stated  the  circumstances  of  the 
case  and  observed,  that  from  the  decree  it  must  be  taken  that 
the  Court  was  of  opinion,  that  the  interpretation  put  upon  the 
will  by  the  defendants  from  the  commencement  of  the  charity 
was  erroneous.  The  testator  having  desired  the  erection  of  a 
grammar  school,  the  Court  construed  that  to  mean  a  free 
grammar  school.  The  defendants,  however,  had  thought,  that 
they  did  their  duty  in  erecting  a  school  and  appointing  a  master, 
not  going  far  enough,  in  not  accompanying  it  with  directions  as 
to  the  education  of  free  scholars. 

With  respect  to  the  salaries,  the  first  question  is,  whether  the 
Dean  and  Canons  are  to  be  responsible  for  the  amount  of  them, 
as  having  paid  them  without  appointing  persons  to  do  the  duty 
for  which  they  were  to  be  paid.  If  it  was  the  intention  of  the 
testator  that  persons  should  be  paid  for  instructing  gratuitously, 
and  they  have  employed  the  funds  in  the  support  of  persons 
appointed  not  for  that  purpose,  but  for  the  purpose  of  keeping  a 
school  without  free  scholars,  unquestionably  this  was  not  in 
strictness  authorized  by  the  will.  But  it  is  another  question, 
whether  the  Court  is  to  visit  them  penally  by  making  them 
refund  ;  for  they  certainly  did  pay  the  salaries  to  the  master  and 
usher.  The  fault  was  not  in  paying  them,  but  in  not  directing 
them  to  do  their  duty ;  not  in  what  they  did,  but  in  what  they 
did  not  do.  They  did  not  complete  and  fulfil  the  intention  of  the 
testator,  from  misapprehension  of  words  that  might  fairly  mis- 
lead them. 
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I  think,  therefore,  that  the  payments  ought  not  to  be  called 
back ;  but  the  question  is  very  different  with  respect  to  the 
augmentations.  I  feel  a  difficulty  in  sanctioning  what  was  an 
excess  of  the  trust.  The  founder  had  fixed  certain  salaries; 
what  was  beyond  that  was  to  be  applied  to  other  purposes ;  and 
it  would  be  dangerous  to  hold  out  to  trustees  a  latitude  of  giving 
more  than  the  founder  has  fixed.  They  were  to  have  the  manage- 
ment of  the  school,  but  that  did  not  give  them  authority  to 
transgress  the  limit  that  was  fixed.  If  there  was  a  surplus,  it 
should  have  been  expended  for  the  benefit  of  the  scholars,  in 
providing  them  with  books,  paper,  and  other  necessary  articles ; 
and  if  after  that  there  was  still  a  surplus,  a  scheme  should  have 
been  laid  before  the  Master  for  its  application.  They  ought  not 
to  have  taken  upon  themselves  to  apply  it  thus,  without  power 
given  by  the  will,  and  without  the  authority  of  the  Court.  To 
be  sure  one  could  not  expect  to  find  a  man  of  learning  to  teach 
for  so  small  a  sum  as  the  original  salary,  and  it  is,  therefore, 
easy  to  account  for  their  thinking  the  increase  necessary,  but  it 
was  a  mistake  to  suppose  that  they  had  this  poyrer.  It  would  be 
too  much  for  the  Court  not  only  to  allow  the  amount  of  the 
original  salaries,  but  also  to  allow  them  to  take  nearly  double 
without  doing  any  thing.  The  exception  must  be  allowed  as  to 
the  increase.! 


A.TT.-GBN. 
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The  third  exception  was,  that  according  to  the  scheme  approved 
by  the  Master,  the  boys  to  be  educated  at  the  school  were  to  be 
bom  of  parents  residing  within  the  borough  of  Portsmouth,  pro- 
fessing the  Protestant  religion,  according  to  the  established 
Church  of  England ;  whereas  no  qualification  but  that  of  being 
natives  of  the  borough  of  Portsmouth  should  have  been  required ; 
the  education  of  the  boys  in  the  principles  of  the  Church  of 
England  being  provided  for  by  other  rules. 

The  fourth  exception  was,  that  the  scheme  limited  the  number 
of  free  scholars  to  fifty,  and  permitted  the  master  to  take  as  many 
boarders  and  day  scholars  as  he  should  think  fit,  upon  such 
terms  as  he  and  their  parents  might  agree  on ;  the  relators  con- 

1  This  exception  was  afterwards  overruled  by  the  Lord  Chaitoellor.  See 
pod,  p.  136.— O.  A.  8. 

B.B. — ^VOL.  XXIII.  K 
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iiTT..GEN.     tended  that  the  number  of  free  scholars  should  be  one  hundred, 

Dban'and     &iid  that  no  boarders  or  day  scholars  should  be  allowed,  or  only  a 

^GmisT '    small  number.    The  defendants  also  took  an  exception  to  this 

Chuboh.      part  of  the  report,  contending,  that  the  master  ought  only  to  be 

required  to  take  forty  free  scholars. 

The  fifth  exception  related  to  the  nomination  of  the  free 
scholars.  The  scheme  proposed,  that  they  should  be  nominated 
by  the  Dean  and  Canons,  upon  the  recommendation  of  the 
master  of  the  school,  the  vicars  of  Portsea  and  Portsmouth,  or 
their  curates,  and  the  mayor  of  Portsmouth,  the  vicar  of  Ports- 
mouth to  have  the  casting  vote,  in  case  of  an  equality.  The 
relators  insisted  that  the  boys  should  be  nominated  alternately 
by  the  vicars  of  Portsmouth  and  Portsea,  and  by  the  mayor  of 
Portsmouth. 


The  seventh  exception  was,  that  according  to  the  scheme,  upon 
all  occasions  of  appointing  boys  to  fill  up  vacancies  among  the 
free  scholars,  the  Dean  and  Canons,  or  some  proper  person  to  be 
appointed  by  them,  were  to  be  present,  and  inquire  into  the  state 
and  condition  of  the  school,  and  into  the  conduct  of  the  master 
and  usher,  and  all  persons  connected  with  the  management 
thereof,  and  should  enter  in  a  book,  to  be  kept  for  that  purpose, 
r  *480  ]  the  result  of  such  inquiries,  in  order  that,  if  *any  abuses  were 
found  to  exist  in  or  about  the  management  of  the  school,  the 
same  might  be  rectified,  and  that  all  proper  and  necessary 
expenses  incurred  by  the  Dean  and  Canons  of  Christ  Church,  or 
other  person  who  should  attend  upon  such  occasions,  in  going  to 
and  from  Portsmouth  for  the  purposes  aforesaid,  should  be  paid 
out  of  the  charity  estates :  whereas  the  Master  ought  to  have 
certified,  that  the  duty  of  superintending  the  school  should  be 
left  to  the  Dean  and  Canons,  so  that  the  expenses  incident 
thereto  should  not  in  any  one  year  exceed  lOZ. 

For  the  relators : 

The  proposed  scheme  confines  the  benefit  of  the  charity  to  boys 
whose  parents  profess  the  religion  of  the  Church  of  England. 
There  is  no  ground  for  this  restriction :  the  will  furnishes  no 
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iiidication  of  an  intention  to  impose  any  religious  disqualification. 

m     *     m 

The  scheme  also  restricts  the  charity  to  boys  bom  of  parents 
residing  in  the  town  :  this  will  exclude  those  who  may  have  been 
bom  there,  if  their  parents  afterwards  remove,  and,  if  strictly 
construed,  those  whose  parents  are  dead. 

The  master  should  not  be  permitted  to  take  boarders;  he 
cannot  consistently  with  the  duties  he  owes  to  the  free  scholars, 
devote  himself  to  the  instmction  of  others.  Attorney-General  v. 
The  Coopers'  Company. \  *  *  With  respect  to  the  power  of 
nomination,  we  propose  that  it  should  be  vested  in  persons  who 
are  the  most  likely  to  be  acquainted  with  the  proper  objects. 
The  master  ought  not  to  be  allowed  to  interfere  in  it ;  the  interest 
he  has  to  reduce  the  school  makes  him  justly  an  object  of  jealousy. 
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For  the  defendants : 

In  the  absence  of  any  declared  intention,  the  Court  will  pre- 
sume a  purpose  favourable  to  the  Established  Church :  in  the 
principles  of  which  it  is  admitted  that  the  children  are  to  be 
educated  :  and  this  presumption  is  strengthened,  by  the  circum- 
stance of  the  testator  having  confided  the  management  to  a 
clerical  body,  giving  them  the  power  of  forming  the  regulations 
and  selecting  the  objects.  *  *  The  number  of  scholars  ought 
not  to  be  very  large,  or  the  task  of  instructing  them  would  be 
beyond  the  power  of  a  master  and  a  single  usher.  *  *  The 
power  of  nominating  the  boys,  ought  to  be  in  the  Dean  and 
Canons,  the  founder  having  entrusted  the  whole  government  of 
the  school  to  them. 

The  Master  of  the  Bolls  : 

The  Court  is  placed  in  considerable  difficulty  from  not  having 
the  testator's  intention  more  clearly  defined,  from  the  absence  of 
all  directions,  except  that  a  grammar-school  is  to  be  estabUshed 
at  Portsmouth.  The  Dean  and  Canons  of  Christ  Church  are  to 
manage  it,  but  nothing  is  said  about  the  details.  All  the  rest  is 
conjecture  or  impUcation,  and  it  cannot,  thereforoi  be  assimilated 

t  12  E.  E.  162  (19  Ves.  187). 

K2 


[482] 


[483] 


182  1821.    CH.    JACOB,  483—485.  [r.b. 


att,-Gek.  to  the  cases  where  particular  directions  have  been  given  as  to  the 
Dean  AND  different  points.  The  Dean  and  Canons  certainly  formed  an 
^MST '  erroneous  notion  of  the  nature  of  the  trust ;  they  imagined  that 
Ohuboh.  all  they  had  to  do  was  to  build  a  school  and  appoint  a  master  and 
usher.  They  have  proceeded  on  that  idea,  intending,  no  doubt, 
to  carry  the  trusts  into  execution.  It  is  not  suggested  that  the 
master  and  usher  appointed  by  them  were  improper  persons,  and 
I  do  not  mean  to  impute  to  them  any  intentional  violation  of  the 
trusts,  but  according  to  the  construction  which  the  Court  has  put 
on  the  will,  they  have  not  executed  them.  The  founder  had 
provided  means  for  procuring  persons  to  give  instruction  in  the 
learned  languages,  and  though  there  were  no  words  importing 
gratuitous  education,  the  Court  considered  that  to  be  a  necessary 
implication  from  the  nature  of  the  foundation.  We  must,  there- 
fore, now  assume  it  to  be  a  free  school:  not  having  been 
originally  treated  so,  the  place  has  unfortunately  lost  the  benefit 
that  was  intended  for  it.  However,  though  the  Court  thought 
that  the  defendants  were  not  justified  in  adding  to  the  sums 
given  by  the  testator  to  the  master  and  usher  when  the  purposes 
he  contemplated  were  not  fulfilled,  yet  the  account  is  only 
directed  for  six  years,  and  is  confined  to  the  excess  of  the  salaries. 
The  defendants  increased  them,  although  they  had  no  power 
to  do  so  without  the  authority  of  the  Court,  and  although  no 
gratuitous  education  was  provided  as  intended  by  the  testator. 


[  484  ]  I  feel  considerable    difficulty  in  fixing  the  number  of  free 

scholars  to  be  admitted.  I  think  we  must  not  make  it  unlimited, 
for  it  is  not  reasonable  to  suppose  that  that  could  have  been  the 
intention  of  the  founder :  even  at  the  time  of  his  making  his  will, 
a  competent  person  could  not  have  been  found  to  instruct  an 
unlimited  number  for  the  salary  that  was  provided.  There  must 
be  some  reasonable  limit,  and  if  there  is  nothing  else  to  guide  us, 
the  quantum  of  the  pay  must  determine  the  quantum  of  labour. 
The  size  of  the  school-room  cannot  be  the  proper  criterion  ;  for 

[  •iSb  ]  it  was  not  built  till  some  *years  after  the  donor's  death.  The 
difficulty  is,  how  the  Court  is  to  decide  what  is  a  reasonable 
number  to  be  taught  in  return  for  the  salary. 
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When  the  namber  of  free  scholars  is  ascertained,  I  think  all 
the  cases  authorise  the  Court  in  saying,  that  the  schoolmaster 
may  unite  with  the  gratuitous  education  of  those  scholars, 
another  object  not  necessarily  incompatible  with  it,  namely, 
stipendiary  education  of  others.  It  is  true  that  many  arguments 
may  be  urged  against  it,  on  the  ground  of  one  object  tending  to 
relax  the  exertions  of  the  master  on  the  other.  But  still  it  is  to 
be  remembered,  that  by  offering  greater  emoluments,  you  obtain 
a  more  competent  master,  better  able  to  instruct  those  who 
are  taught  gratuitously ;  and  it  is  evident  from  what  we  see  in 
the  public  schools,  that  eleemosynary  and  stipendiary  education 
may  be  combined,  to  the  great  advantage  of  both.  Attention 
must  always  be  paid  to  the  school,  to  see  that  the  master  does 
his  duty  to  the  free  scholars.  The  trustees  must  take  care  that 
he  does  not  neglect  them  for  the  sake  of  attending  to  the 
boarders. 

One  exception  applies  to  the  description  of  the  persons  whose 
children  are  to  be  received  in  the  school,  and  first,  with  reference 
to  their  religious  principles.  It  is  admitted  on  both  sides,  what 
is  to  be  the  nature  of  the  school.  It  is  founded  by  a  Protestant ; 
it  is  to  be  a  grammar-school,  and  in  the  absence  of  other 
evidence,  the  Court  can  only  establish  it  on  the  principle  of 
religious  education  forming  a  part  of  the  plan,  and  that  religious 
education  being  according  to  the  law  of  the  land.  On  that  both 
sides  are  agreed.  Then  the  question  is  whether  scholars  are  to 
be  admitted,  without  regard  to  the  religion  which  their  parents 
may  profess.  Certainly,  I  should  not  be  desirous  to  establish 
any  narrow-minded  restrictions;  but  as  we  are  to  regard  the 
benefit  *of  the  children,  I  think  that,  considering  the  intercourse 
that  must  take  place  between  them,  and  the  influence  it  may 
have  upon  their  habits  and  principles,  which  it  is  of  importance 
to  preserve,  and  that  they  are  to  be  received  at  all  ages,  from 
seven  to  seventeen ;  it  will  be  very  reasonable  to  say,  that  the 
parents  must  be  persons  professing  the  Christian  religion, 
and  Protestants;  further  than  that  I  do  not  think  I  ought 
to  go. 

With  respect  to  requiring  that  the  parents  should  be  natives  of 
the  town  of  Portsmouth,  that  alone  would  not  answer  the  pur- 
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pose,  for  natives  of  the  town  may  be  residing  elsewhere.  The 
resident  inhabitants  of  the  town  are  the  persons  naturally  entitled 
to  the  benefit.  They  must  be  the  children  of  resident  inhabi- 
tants ;  it  does  not  require  more  minute  detail  as  to  the  quantum 
of  residence  necessary  to  entitle  them. 

As  to  the  nomination  of  the  boys ;  it  is  contended  on  the  one 
hand,  that  they  should  be  named  by  the  Dean  and  Canons  on  the 
recommendation  of  the  master  of  the  school,  the  vicars  of  Portsea 
and  Portsmouth,  and  the  mayor  of  Portsmouth ;  on  the  other 
hand,  it  is  said  that  the  master  should  not  have  a  voice  in  the 
recommendation.  Here  again  there  is  no  guide  in  the  will. 
What  allusion  is  there  in  the  will  to  the  mayor  or.  the  vicars  ? 
They  are  introduced  upon  some  conjecture,  or  upon  some  notion 
of  policy.  But  I  do  not  feel  myself  at  liberty  to  speculate  on 
these  subjects.  The  testator  has  given  the  direction  and  manage- 
ment of  the  school  to  the  Dean  and  Canons ;  and  they  are  there- 
fore the  persons  to  nominate  and  appoint  the  scholars ;  and  I  do 
not  know  how  any  restrictions  on  their  power  can  be  introduced. 
Is  it  not  part  of  the  management  to  nominate  and  send  to  the 
school  the  persons  who  are  to  be  educated  ? 

As  to  the  visitation,  I  think  all  these  provisions  about  it  should 
be  laid  aside.  The  proper  way  is  to  leave  it  to  the  trustees  with- 
out directing  any  particular  mode  of  visiting.  They  must 
generally  superintend  the  school,  and  perform  the  duty  bond  fide. 
They  will  then  be  at  liberty,  like  any  other  trustees,  to  charge 
the  expenses  fairly  incurred  in  the  execution  of  their  trusts. 
There  is  no  occasion  for  any  limitation  as  to  the  amount  of 
expense  to  be  charged ;  nor  for  the  visitations  to  be  annual,  much 
less  for  them  to  be  made  whenever  a  boy  is  appointed.  The 
appointment  of  the  boys,  and  the  visitation  of  the  school,  must 
be  left  to  the  Dean  and  Canons  generally. 


JVbt».26. 


The  Mabtbb  of  thb  Bolls  : 

The  only  remaining  question  is,  whether  I  am  to  allow  either 
of  the  exceptions  which  have  been  taken  with  respect  to  the 
number  of  free  scholars,  or  what  course  I  am  to  take  with 
reference  to  that  point.  The  terms  of  the  will  direct  the 
foundation  of  a  grammar-school  at  Portsmouth,  without  saying 
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anything  as  to  the  education  being  gratuitous,  or  as  to  the 
number  of  scholars.  But  the  Court  considered,  as  the  master 
and  usher  were  to  receive  salaries,  that  the  school  must  have 
been  intended  to  be  free  to  the  inhabitants  of  the  town,  to  a 
certain  extent.  The  question  then  is,  what  is  to  be  the  number 
of  free  scholars?  as  to  which  the  salary  is  the  only  guide: 
the  founder  probably  had  not  any  very  precise  notion  on  the 
subject. 

It  could  not  be  supposed,  that  for  50Z.  per  annum  a  man  of 
learning  could  be  found  to  devote  the  whole  of  a  laborious  life  to 
the  painful  employment  of  elementary  teaching.  I  think  every- 
thing dictates  that  there  must  be  *some  limit.  No  guide  being 
furnished  by  the  will  to  shew  what  the  limit  should  be,  we  must 
go  back  to  the  date  of  the  will,  and  consider  what  was  then  to  be 
the  quantum  of  salary.  In  1732,  the  master  was  to  have  502. 
per  annum.  Now  at  that  time,  how  much  would  a  boy  have 
paid  him  f(»:  teaching  the  learned  languages?  surely  not  less 
than  1{.  each ;  and,  therefore,  the  number  for  which  that  salary 
would  be  a  recompense  would  not  be  more  than  fifty. 

If  in  aid  of  this  income  he  be  permitted  to  take  boarders  who 
are  to  pay,  a  competent  master  may  be  procured,  and  there  is 
also  the  advantage  of  competition  among  the  boys.  The  question 
of  allowing  boarders  to  be  admitted,  has  often  been  before  the 
€k)urt,  and  it  has  not  been  considered  incompatible  with  the 
education  of  the  free  scholars.  For  the  sake  of  those  whom  he 
is  to  teach,  we  must  seek  for  some  other  benefit  for  the  master ; 
he  ought  not  for  a  limited  salary  to  be  precluded  from  this 
advantage. 

I  feel  very  great  diflBculty  in  fixing  the  number  of  free  scholars, 
and  I  wish  that  the  parties  could  have  relieved  me  from  it  by 
agreeing  about  it ;  but  under  all  the  circumstances,  I  cannot  say 
that  the  Master  has  not  done  right.  I  think  fifty  a  very 
reasonable  number  to  be  educated  for  that  salary  in  the  year 
1732.  It  is  not  necessary  to  limit  the  number  of  boarders ;  but 
they  must  not  be  so  many  as  to  disable  the  master  from  taking 
fifty  free  scholars,  not  so  many  as  to  be  inconsistent  with  that 
which  is  to  be  the  primary  object ;  and  the  master  must  not  for 
their  sake  withdraw  his  attention  from  the  free  scholars. 


Att.-Gkk. 

Deak  and 

Oanoks  of 

Chbist 

Ghuboh. 
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Att.-Gbk. 

V. 
DBAN  AND 

Canons  of 
Ghbist 
Ghubch. 

1822. 
March  28. 

[189] 


The  cause  was  mentioned  again  upon  a  motion  to  vary  the 
minutes;  the  questions  made  were,  whether  the  qualification 
required  was  that  the  boys  should  be  resident  inhabitants  of 
Portsmouth,  or  that  they  should  be  the  children  of  resident 
inhabitants;  and  whether  the  children  of  persons  not  of  the 
Church  of  England  were  to  be  admitted. 

The  Master  of  the  Rolls: 

As  to  the  first  point,  I  think  the  residence  of  the  parents,  and 
not  of  the  children,  must  be  looked  to  as  forming  the  qualifica- 
tion. They  must  be  the  children  of  resident  inhabitants,  or  of 
persons  who  were  such  at  the  time  of  their  births :  and  it  is  well 
known  to  the  law  what  constitutes  a  resident  inhabitant.  It 
must  not  be  extended  to  all  natives,  as  that  would  comprehend  a 
child  whose  parents  might,  by  accident,  be  in  the  town  at  the 
time  of  its  birth. 

With  respect  to  the  second  question,  I  meant  only  to  require 
that  the  boys  should  be  the  children  of  Protestant  parents,  con- 
sidering that  sufficient,  as  they  are  to  be  educated  according  to 
the  principles  of  the  Church  of  England  ;  and  if  any  other  Pro- 
testants are  willing  to  send  their  children  where  they  will  be  so 
educated,  there  is  no  objection  to  it.  It  is  the  same  at  the 
universities  and  public  schools,  Protestants  being  admitted,  with- 
out enquiring  what  particular  sects  they  may  be  of. 

[The  Dean  and  Canons  appealed  from  so  much  of  the  decree 
as]  declared  that  the  defendants  ought  not  to  be  allowed  any 
sums  for  the  salaries  of  the  master  and  usher  beyond  the  annual 
sums  of  50i.  and  80i.    *    *    * 


July  4. 

[2  Rassell, 
823] 


The  Lord  Chancellor  said  : 

I  am  not  of  opinion  that  the  direction  in  the  will  that  the 
master  shall  have  502.  a  year  and  the  usher  80Z.  a  year,  is  such 
a  declaration  of  the  testator's  intention  as  would  make  the 
allowance  of  larger  salaries  an  abuse  of  the  charity.  The  wiU 
does  not  contain  any  prohibition  against  increasing  the  salaries 
of  the  masters  The  trustees  are  not  only  to  constitute  the 
school,  but  they  are  to  order  and  direct  the  management  of  it : 
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and  it  cannot  be  inferred  from  the  direction  that  the  master 
shall  have  50!.  a-year  and  the  usher  802.,  that  the  trustees  were 
not,  under  any  change  of  circumstances,  to  increase  these 
salaries.  This  record  does  not  bring  before  me  a  case  in  which  no 
school  has  been  established;  it  merely  shews  to  me  that  the 
trustees  have  acted  on  a  notion,  which  turns  out  to  have  been 
erroneous,  that  the  school  was  not  to  be  a  free  grammar-^school : 
but,  notwithstanding  this  mistake,  much  instruction  may  have 
been  communicated  by  means  of  the  school,  though  perhaps  not 
to  the  proper  objects  alone ;  and  many  young  persons  may  have 
been  here  instructed  in  grammar  at  a  diminished  expense 
(though  at  some  expense)  to  their  parents.  Now,  if  there  be  a 
fair  and  honest  intention  on  the  part  of  those  who  have  the 
management  and  direction  of  a  charity,  it  is  not  the  habit  of  the 
Court,  though  that  intention  should  be  founded  in  mistake,  to 
hold  trustees  responsible  for  acts  so  done,  or  to  call  back  money 
which  they  have  so  paid. 

For  these  reasons,  founded  upon  the  will  of  the  testator,  and 
upon  the  course  of  the  Court,  it  appears  to  me,  that  the  Master 
was  right  in  allowing  to  the  College  the  payments  of  802.  and 
602.  made  to  the  master  and  usher,  and  that  the  exception  ought 
not  to  have  been  allowed.  In  that  respect  I  must  reverse  the 
order  of  the  Masteb  of  the  Bolls.  i^ 


Att.-Gbn. 

V. 

Dean  and 

Canons  of 

Christ 

Chubch. 


[  •324  ] 


DILLON  V.  PAKKEK. 

(Jacob,  605—513.) 

Thb  report  of  this  case  before  the  Master  of  the  Bolls,  taken 
from  1  Swanston,  359,  will  be  found  in  18  R.  E.  72.  The  result 
of  this  appeal  and  of  a  subsequent  appeal  to  the  House  of  Lords 
will  be  found  shortly  stated  at  the  end  of  that  report.  See  18 
B.  B.  86. 


1822. 

AprU  19,  27, 
30. 

Mayi. 

Lord 
Eldon,  L.0. 


I  605] 
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CHAPPLE  V.  CADELL. 

1821 
Dte.  18.  (Jacob,  537-^544.) 

1822.  Partnership  amongst  a  number  of  persons,  to  be  managed  by  a  com- 

Feh.  2.  mittee  of  five,  and  by  general  meetings,  at  which  the  vote  of  the  majority 

Juns  13, 26.  was  to  be  binding ;  with  a  provision,  that  any  one  wishing  to  retire 

should  first  offer  his  share  to  the  committee  at  a  certain  price,  and  if 

Eldok  L  G  ^^^  declined  to  buy,  might  sell  it  to  any  other  person : 

Held,  that  the  majority  were  not  able  to  sell  the  whole  concern  with- 
[  ^^'^  ]  out  the  consent  of  all ;  but  that  where  all  but  two  were  desirous  of 

retiring,  they  might  sell  their  own  shares  without  making  an  offer  of 
them  to  the  two  continuing  partners. 


In  the  month  of  July,  1804,  several  persons,  thirty-one  in 
nnmber,  engaged  as  partners  in  the  publication  of  the  "  British 
Press  '*  and  "  Globe "  newspapers.  By  the  resolutions  entered  into 
on  the  formation  of  the  partnership,  it  was  agreed  that  the 
concerns  of  the  papers  should  be  managed  by  a  committee  of 
five  of  the  proprietors,  and  that  any  three  of  the  committee 
should  have  power  to  act:  they  were  to  be  chosen  quarterly, 
[  ♦sss  ]  «"id  tlie  property  was  to  be  valued  every  three  months.  *It  was 
agreed,  that  in  the  event  of  any  proprietor  dying,  or  being 
desirous  of  disposing  of  his  share  in  the  concern,  such  pro- 
prietor's share  must,  in  either  case,  be  first  offered  to  the  com- 
mittee for  the  time  being,  to  be  by  them  purchased  for  the 
general  body  of  the  remaining  proprietors,  at  a  price  proportion- 
able to  the  last  preceding  valuation ;  and  in  case  the  committee 
should  decline  to  purchase  such  share,  the  same  might  be 
disposed  of  in  any  way  the  proprietor  desirous  to  retire,  or  the 
legal  representative  of  the  deceased  proprietor,  might  think  fit. 
If  the  proprietor  desirous  of  retiring,  or  the  representative  of  a 
deceased  proprietor,  should  not  be  able  to  sell  his  share  to  the 
committee,  or  to  any  other  person,  such  share  might  be  relin- 
quished, and  such  proprietor,  or  his  representative,  exonerated 
from  all  debts  incurred  subsequent  to  the  expiration  of  the  then 
current  quarter,  on  giving  fourteen  days'  notice  to  the  com- 
mittee. The  committee  were  to  have  power  to  call  general 
meetings;  and  the  resolutions  of  the  majority  present  at  all 
general  meetings  were  to  be  binding  on  all  the  proprietors ;  and 
the  questions  put,  were  to  be  determined  by  a  shew  of  hands. 
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The  partnership  continaed  till  December,  1807,  at  which  time     Ohapplb 
the  number  of  proprietors  was  thirty-one.    Having  been  for      oadbll. 
aome  time  a  losing  concern,  it  was  proposed  by  some  of  the 
proprietors,   that  the  whole  should    be  sold,   and    a    general 
meeting  was  convened  to  consider  of  the  expediency  of  a  sale. 
The  meeting  was  attended  by  about  twenty-six  proprietors,  and 
after  some  discussion,  it  was  resolved  by  all,  except  three,  that 
the  committee  should  be  empowered  to  sell,  at  not  less  than 
4,000L  for  the  copyright,  and  if  that  sum  could  not  be  obtained, 
that  the  sale  should  be  by  auction.     The  plaintiffs  were  two  of 
those  who  dissented.    The  sale  took  place  by  written  tenders, 
and  Gr.  Lane  (one  of  the  defendants),  ''^having  offered  the  largest      [  •ssQ  ] 
sum   (4,6002.),   became  the  purchaser.      All    the    proprietors, 
except  the  plaintiffs,  acceded  to  the  sale,  and  received  their 
shares  of  the  purchase  money.    Fisher,  one  of  the  plaintiffs, 
attended  on  the  day  when  the  sale  took  place,  and  delivered  to 
the  committee  a  notice,  requiring  them  not  to  sell  his  share; 
and  a  few  days  after,  the  plaintiffs'  attorney  sent  to  the  com- 
mittee a  notice,  not  to  assign,  sell,  or  dispose  of  their  shares  or 
interests  in  the  copyright,  &c. ;  and  stating  that  they  understood 
a  very  unfair  sale  had  been  made,  and  that  if  the  committee 
persisted  in  carrying  it  into  effect,  the  plaintiffs  would  hold  them 
responsible  for  their  shares. 

It  appeared  that  Walsh,  one  of  the  defendants,  and  also  a 
proprietor,  had  previously  agreed  with  Lane  to  be  jointly 
interested  with  him  in  the  purchase.  After  the  sale,  the  other 
defendants,  Gadell,  Davies,  and  Mawman,  agreed  to  join  with 
Walsh  and  Lane  in  the  concern,  which  they  thenceforward 
carried  on  together.  The  bill  alleged  the  sale  to  have  been 
fraudulently  contrived  by  the  defendants,  for  the  purpose  of 
making  themselves  the  sole  proprietors  of  the  papers;  and  it 
prayed  that  they  might  be  declared  to  have  purchased  the  shares 
of  those  proprietors  who  had  parted  with  their  right  and  interest 
in  the  concern,  in  trust  for  the  plaintiffs  and  such  of  the  defen- 
dants as  were  previously  proprietors,  and  an  account  of  the 
subsequent  profits  on  that  footing. 

The  answer  admitted  that  the  defendants  and  two  others  had 
agreed  to  become  the  purchasers  of  the  concern  together,  if  an 
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Chapple  offer  of  8,6002.  would  be  sufficient ;  and  the  defendant  Lane  was 
Cadell.  authorised  to  bid,  on  their  joint  account,  to  that  extent ;  if  he 
went  beyond  that  the  other  defendants  were  not  to  be  bound, 
[  •640  ]  except  *  Walsh  :  they  said  they  were  not  aware  of  the  price  he 
offered ;  but  they  afterwards  were  prevailed  upon  to  join  with 
him  and  Walsh.  Davies,  Mawman,  and  Walsh  were  members 
of  the  committee  which  conducted  the  sale.  The  defendants 
stated  that  it  was  the  understanding  amongst  the  proprietors 
that  any  of  them  were  to  be  at  liberty  to  bid,  and  it  was  proved 
that  the  plaintiff  Fisher  had  applied  to  several  persons  to  join 
him  in  purchasing,  and  he  and  some  others  employed  a  person 
to  bid  for  them  at  the  sale,  but  the  sum  offered  by  them  was  less 
than  that  offered  by  Lane. 

The  cause  was  heard  at  the  Bolls  in  December,  1817,  and  a 
decree  was  made  for  an  account  of  all  the  dealings  and  transac- 
tions relating  to  the  two  newspapers  from  December,  1807 ;  and 
it  was  declared  that  the  plaintiffs  were  entitled  to  such  proportion 
of  the  partnership  profits,  and  liable  to  such  proportion  of  the 
partnership  loss  from  December,  1807,  as  corresponded  to  the 
shares  they  held  at  the  time  of  the  sale  of  the  copyright,  and 
that  they  were  entitled  to  one  thirty-first  share  each ;  no  costs 
were  given. 

From  this  decree  both  the  plaintiffs  and  the  defendants 
appealed. 

Mr.  Hart  and  Mr.  Girdlestone  for  the  plaintiffs. 
Mr.  Wetherell  and  Mr.  Raithby  for  the  defendants. 

1822.        ^HE  Lord  Ghanobllob: 

•Amwis.  rpjjjg  £g  ^^  appeal  from  the  decree  of  the  late  Mastbb  of  thb 

Bolls.    The  plaintiffs  and  the  defendants,  witH  the  exception  of 
Lane,  were  partners  together  in  the  undertaking  mentioned  in 

[  *54i  ]      the  bill.    The  relief  sought  *is  to  exclude  Lane  from  any  interest 
in  the  concern,  upon  the  principle  that  the  purchase  took  place 
under  such  circumstances  that  it  ought  to  be  considered  to  have  t 
been  made  for  the  benefit  of  the  other  parties,  and  that  the 
plaintiffs  and  the  defendants,  exclusive  of  Lane,  ought  to  be 
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declared  to  be  beneficially  entitled  to  the  concern,  in  equal     Chapplb 
shares.     The  Master  of  the  Bolls  thought  that  the  plaintiffs      gadell. 
were  not  entitled  to  that  share,  but  that  they  ought  to  be 
considered  as  being  interested  to  the  extent  of  one  thirty-first 
part  each. 

The  case  has  not  been  argued  with  very  strict  attention  to  the 
prayer  of  the  bill,  which  is  founded  on  the  notion  that  Lane  has 
nothing  to  do  with  the  purchase  in  point  of  interest ;  but  that 
those  persons  who  were  formerly  partners,  and  who  did  not  part 
with  their  interest,  are  to  be  considered  the  sole  proprietors. 
On  the  other  hand,  the  defendants  by  their  appeal  contend  that 
the  plaintiffs  are  entitled  to  no  share  at  all,  but  that  the  business 
ought  to  be  considered  as  having  been  sold  in  such  a  manner  as 
to  exclude  all  that  had  interests  prior  to  the  sale,  excepting  those 
who  take  interests  under  the  new  arrangement,  and  that  the  bill 
ought  therefore  to  have  been  dismissed. 

The  question  arises  upon  a  concern  of  a  very  peculiar  nature, 
one  as  to  which  we  may  almost  say  that  it  contained  in  itself  the 
seeds  of  its  own  destruction.  Thirty-one  persons  were  partners 
in  these  two  newspapers  under  certain  resolutions  forming  the 
agreement  between  them.  If  either  were  desirous  of  retiring, 
his  share  was  first  to  be  offered  to  the  committee  for  the  time 
being :  and  it  is  to  be  observed  that  this  article  supposes  that 
there  will  always  be  five  to  whom  this  offer  can  be  made.  But 
if  there  should  be  so  many  willing  *to  sell  as  not  to  leave  a  [  *542  ] 
committee  of  five  remaining,  to  whom  are  they  to  make  the 
offer  ? 

One  question  which  has  been  made  is,  whether  the  majority 
had  a  right  to  put  an  end  to  the  concern,  that  is,  whether  they 
contemplated  a  partnership  to  continue  for  ever,  consisting  of 
the  partners  who  should  not  retire,  or  if  the  committee  should 
not  choose  to  purchase  the  shares  of  those  who  should  retire, 
then  consisting  of  the  old  partners  and  of  the  new  ones  coming 
in  by  purchase.  But  it  appears  to  me,  that  upon  other  prin- 
ciples it  was  not  put  an  end  to  fraudulently.  For  whether  the 
majority  had  or  had  not  a  right  to  put  an  end  to  it,  it  is 
impossible  for  me  to  say  that  if  all  but  two  chose  to  give  it  up, 
those  two  could  insist  upon  continuing  it  alone,  and  being  the 
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Chapplb    only  persons  interested.    All  except  two  having  agreed  to  deter- 
cadbll.     ^^^Q  the  partnership,  these  regulations  could  not  be  acted  on. 

The  case  would  be  different,  if  it  could  be  made  out  that  the 
partnership  was  fraudulently  put  an  end  to,  but  I  cannot  find  in 
the  evidence  any  authority  for  saying  so,  and  I  can  only  proceed 
on  proof,  not  upon  suspicion.    There  were  a  variety  of  transac- 
tions, and  whether  they  were  or  were  not  conducted  in  a  manner 
quite  consistent  with  the  resolutions,  all  the  parties  interested, 
except  Fisher  and  Chappie  (and  I  do  not  say  that  they  were  very 
well  used),  agree  to  the  sale  and  receive  their  proportion  of  the 
consideration.    The  bill  is  then  filed  on  the  supposition  that  the 
sale  was  in  substance  nothing,  and  that  the  plaintiffs  and  the 
defendants,  except  Lane,  are  now  the  only  persons  interested ;  a 
proposition  which  cannot  be  made  out  unless  the  sale  ought  to 
be  set  aside.    That  might  be  if  it  were  a  case  of  fraud ;  but  the 
evidence  does  not  go  to  that.    And  if  that  could  be  a  ground  of 
[  *64S  1      relief,  I  think  that  the  plaintiffs  *have  been  mistaken,  for  they 
appear  by  their  notice  to  have  meant  only  that  their  shares 
should    not   be  sold.      It  is  contended  fairly  that  the  word 
"  share  "  included  not  only  their  thirty-first  parts,  but  also  the 
interests  which  they  would  acquire  by  the  others  going  out  in 
the  manner  prescribed  by  the  regulations.    But  then  they  must 
have  been  able  to  shew  that  their  conduct  was  such  as  to  give 
them  a  right  to  that,  and  I  cannot  look  at  it  as  a  case  in  which 
they  were  contending  that  the  word  ''  share  "  was  to  include  the 
interest  which  a  strict  compliance  with  the  articles  would  give 
them.    It  appears  that  if  Fisher  could  have  found  other  persons 
to  join  with  him,  he  would  himself  have  purchased.    They 
should  have  said  all  along,  that  if  the  others  thought  proper  to 
sell,  the  consequence  would  be  that  they  the  plaintiffs  would 
insist  on  being  the  sole  proprietors,  but  that  was  not  the  way  in 
which  they  proceeded.    I  should  be  desirous  of  giving  relief,  if  I 
could,  but  upon  the  best  consideration  I  can  give  to  the  case,  I 
cannot  do  what  is  prayed  by  the  bill :  and  the  plaintiffs'  appeal 

mu^t,  therefore,  be 

Dismissed. 
Jwm2Q      The  Lobd  Chancellor: 

The  decree  of  the  Master  of  the  Bolls  gave  to  the  plaintiffs 
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one  thirty-first  share  each.  There  is  another  appeal  on  the  part  Ghappls 
of  the  defendants,  saying  that  the  decree  is  wrong  in  giving  them  cadell. 
that  share. 

When  the  plan  of  the  partnership  was  formed,  the  resolutions 
provided  special  means  by  which  any  one  who  was  desirous 
might  withdraw.  It  happened  that  twenty-nine  out  of  thirty- 
one  consented  to  part  with  their  whole  interest  in  the  concern. 
It  is  contended  by  the  plaintiffs,  that  they  could  not  do  so  con- 
sistently *with  the  articles.  If  there  had  been  more  consistency  |  •644  1 
in  the  articles,  there  might  have  been  more  difficulty ;  but  they 
seemed  to  have  been  framed  upon  a  fallacy  in  supposing  that 
their  provisions  could  always  be  complied  with,  and  I  am  of 
opinion  that  if  so  many  of  them  chose  to  part  with  their  shares, 
there  was  nothing  to  prevent  them.  The  other  question  is. 
Whether  they  could  make  a  sale  of  the  whole.  It  struck  me  at 
first  that  the  decree  of  the  Masteb  of  the  Bolls  either  did  too 
much  or  too  little ;  but  I  do  not  think  that  there  is  any  case  of 
partnership  that  applies  exactly  to  this,  and  the  best  judgment  I 
can  form  is,  that  the  majority  might  sell  their  own  shares,  but 
could  not  sell  the  shares  of  the  others ;  and  that  the  plaintiffs 
are,  therefore,  still  entitled  to  theirs. 

Decree  affirmed  A 


BEAUCHAMP  v.   THE    MAEQUI8   OF   HUNTLEY.       1822. 
CLAEKE  V.  THE  EARL  OF  OEMONDE.  Juiyz^s. 

(Jacob,  54d— 649.)  ^^^ 

After  a  decree  for  the  admimstration  of  a  testator's  estate  ia  England    ^ldon,  L.O. 
and  Ireland,  an  incumbrancer  upon  the  Irifih  estate  haying  come  in  and        [  546  ] 
proved  his  debt,  restrained  from  proceeding  in  a  creditor's  suit,  instituted 
by  liim  in  the  Court  of  Chancery  in  Ireland. 

Thb  decree  made  in  these  causes,  dated  the  17th  of  May,  1821, 
{vide  ante,  p.  8)  directed  the  execution  of  the  trusts  of  the  will  of 
the  late  Marquis  of  Ormonde,  the  usual  accounts  of  his  real  and 
personal  estates,  and  the  appointment  of  a  receiver  of  his  real 
estates  both  in  England  and  Ireland. 

t  Beg.  lib.  A.  1821,  fo.  2512. 
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Beauchamp       a  motion  was  now  made  on  the  part  of  the  plaintiffs  in  Clarke 
The        v.  Ormonde  to  restrain  C.  P.  Blicke,  an  annuity  creditor  of  the 

^raTLBY^  ^*®  Marquis,  from  further  proceeding  in  a  suit  instituted  by  him 
[  547  ]       on  behalf  of  himself  and  the  other  creditors  of  the  testator,  in  the 
Court  of  Chancery  in  Ireland. 

It  appeared  that  Blicke  was  entitled  to  certain  annuities 
granted  by  the  testator,  and  charged  upon  part  of  his  Irish 
estates,  which  were  demised  for  a  term  of  years  for  better 
securing  the  annuities.  The  bill  in  Ireland  was  filed  about  the 
same  time  as  those  in  the  present  suits,  but  the  subpoenas  were 
not  served  until  April,  1822.  In  the  meantime  Blicke  had  in 
November,  1821,  carried  in  a  charge  under  the  decree  in  these 
suits,  claiming  as  a  creditor  the  arrears  due  upon  the  annuities  ; 
his  claim  was  allowed  by  the  Master.  He  was  resident  in 
England. 

Mr.  HeaJdy  and  Mr.  Koe,  in  support  of  the  motion. 

Mr.  Wetherell,  on  the  other  side,  admitted  that  the  order 
might  be  made  on  the  same  principle  as  in  Harrison  v.  Gumey,^ 
if  the  suit  in  which  the  decree  was  made  would  give  the  party 
sought  to  be  restrained  the  same  relief  as  that  which  he 
would  be  entitled  to  in  his  own  suit,  but  observed  that  here  the 
creditor  in  question  had  a  specific  claim  upon  the  Irish  estates, 
which  distinguished  his  case  from  that  of  the  general  creditors. 
Proving  his  debt  under  the  decree  was  only  a  necessary  act  of 
prudence  to  preserve  his  right  to  resort  to  the  personalty  and  to 
the  English  estates. 

[  548  ]       The  Lord  Chakcbllob  : 

The  bill  in  Ireland  is  stated  to  be  one  not  merely  seeking  for 
payment  of  these  annuities  specifically,  but  on  behalf  of  the 
plaintiff  and  all  the  other  creditors  generally.  It  prays  an 
account  of  the  personal  estate  :  can  you  have  that  account  taken 
here  and  there  also?  You  must  consider  whether  you  can 
carry  on  the  suit,  and  at  the  same  time  claim  under  this  decree. 

t  22  B.  B.  211  (2  Jac.  &  W.  663). 
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If  yoa  look  at  the  decree,  I  believe  you  will  find  that  it  is   Bbauohaxp 
consistent  with  yonr  having  that  interest  ia  the  Irish  estates         thb 
which  you  are  entitled  to  specifically.  ^rarar ' 


[The  LoBD  Chancbllob  made  an  order  in  accordance  with  the 
terms  of  the  motion.] 


J«Zy8. 


COX  V.  CHAMPNEY8. 

(Jacob,  676—577.) 

A  mortgagee  of  a  West  India  estate  not  taking  possession,  will  not  be 
appointed  consignee  by  the  Court,  unless  the  mortgage-deed  contains  a 
covenant  for  that  purpose. 

Thb  plaintiff  was  the  second  incumbrancer  upon  an  estate  of 
the  defendant  Sir  T.  S.  Champneys,  situate  in  the  West  Indies. 
The  defendants  J.  and  P.  Vaughan  were  the  first  incumbrancers. 
An  order  had  been  made  on  the  first  of  June  last  by  the 
Vicb-Changellob,  upon  the  motion  of  the  plaintiff,  and  upon 
the  consent  of  the  defendants  J.  and  P.  Yaughan,  for  the 
appointment  of  a  manager  and  consignees,  and  the  defendants 
J.  and  P.  Vaughan  were  to  be  at  liberty  to  propose  themselves 
as  consignees.  A  motion  was  now  made,  on  the  part  of  the 
defendant  Sir  T.  S.  Champneys,  to  discharge  this  order,  upon 
the  ground  that  the  plaintiff's  securities  were  impeached  by  the 
answer. 


1828 
Lord 

BLD0H,L.a 

[676] 


Mr.  Hart,  and  Mr.  Wakefield,  in  support  of  the  motion. 

The  AUomey-General,  Mr.   Home,  and    Mr.  WUbraham, 
against  it. 

The  Lord  Chancbllob  refused  the  motion ;  but  said,  that  if 
the  defendant  chose  to  oppose  it,  the  first  mortgagees  could  not 
be  appointed  consignees,  and,  therefore,  that  part  of  the  order 
which  allowed  them  to  propose  themselves  must  be  varied. 
They  may,  if  they  please,  take  possession.  They  may  make 
it  part  of  the  contract  that  they  shall  have  the  consignments ; 

B.B. — ^VOL.  xxm.  L 
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Cox  but  I  am  of  opinion  that  if  a  mortgagee  of  a  West  India  estate 
Cbampnbys.  has  not  a  contract  that  he  shall  have  the  consignments,  and  if 
he  does  not  take  possession,  he  cannot  have  any  such  emolu- 
[  •677  ]  ment  from  the  estate.  If  that  were  *allowed,  the  second  mort- 
gagee would  move  for  a  receiver  and  consignee,  and  the  first 
mortgagee  would  be  appointed,  and  thus  circuitously  obtain  an 
advantage,  which  he  could  not  have  obtained  directly,  t 


1822.  LOKD  V.   WORMLEIGHTOK$ 

■^^y  ^^'  (Jacob,  580-583.) 

Lord  A  solicitor  discharged  by  bis  client  or  his  representatives  is  not  bound 

Eldon,  L.C.  to  produce  the  papers  in  his  possession  for  the  purposes  of  the  cause,  his 

[  580  ]  bill  of  costs  not  being  paid. 

This  was  a  creditor's  suit.  The  defendant  Wormleighton,  the 
executor,  having  died,  the  suit  was  revived  against  his  repre- 
sentatives. At  the  time  of  his  death,  the  papers  in  the  cause, 
and  his  documents  and  vouchers  relating  to  it,  were  in  the  hands 
of  his  solicitor ;  who  now  retained  them,  claiming  a  lien,  his  bill 
of  costs  not  having  been  paid  by  the  present  defendants,  who 
employed  a  different  solicitor.  They  now  moved  that  the  former 
solicitor  might  be  ordered  to  permit  inspection  of  the  papers  and 
documents,  and  to  produce  them  when  necessary  for  the 
purposes  of  the  cause.  The  motion  had  been  made  before  the 
Vice-Chancellor,  who  declined  making  the  order,  and  wished  it 
to  be  moved  before  the  Lord  Chancellor. 

Mr.  WethereU  and  Mr.  RoupeU,  in  support  of  the  motion, 
cited  Ross  v.  Laughton^^  and  CommereU  v.  Poynton.\\     *    *    * 

[  581  ]  Mr.  Home  on  the  other  side  : 

*  *  The  papers  are  of  no  value  except  for  the  purposes  of 
the  cause,  and  if  the  solicitor  is  to  produce  them  whenever  they 

t  See  Btmhwry  v.  Winter,  21  E.  E.  61  L.  J.  Ch.  147. 

159  (1  Jac.  &  W.  255).  §  12  E.  E.  232  (1  V.  &  B.  349). 

t  In  re  BoughUm  (1883)  23  Ch.  D.  ||  18  E.  B.  1  (1  Swan.  1). 
169;  BcdenY.  Ilensby,  '92,  1  Ch.  101; 
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are  required  for  those  purposes,  the  right  of  retaining  them  be-        Lom) 
comes  merely  nugatory.    *     *    If  the  lien  is  to  subsist,  it  must  wormlbigh- 
be  made  effectual,  so  as  to  give  the  solicitor  a  substantial 
security. 


TON. 


Th£  Lord  Ghancbllob: 

I  have  no  conception  that  it  is  possible  to  argue  that  a 
solicitor  having  made  a  will  for  his  client,!  has  any  lien  upon  it. 
He  engages  to  make  an  instrument  effectual  for  the  purposes  of 
the  testator,  which  it  cannot  be  unless  it  is  produced  elsewhere. 
There  is  no  pretence  for  any  lien.  So  I  have  no  doubt  that 
where  a  solicitor  discharges  himself,  he  cannot  prevent  his  client 
from  having  the  use  of  the  papers ;  for  when  he  begins  the 
cause,  I  apprehend  that  he  engages  to  continue  to  act  till  the 
end  of  it ;  and  I  remember  Mr.  Justice  Hbath  and  Mr.  Justice 
BuLLBB  said,  that  if  he  did  not  go  through  with  it,  instead  of 
having  a  lien,  he  could  not  bring  an  action  for  his  bill.t 

This  case  is  very  important,  and  I  shall  take  an  opportunity  [  '>^2] 
of  consulting  with  the  Master  of  the  Eolls  and  the  Vice- 
Chancbllor  upon  it.  The  executor  employed  this  solicitor  till 
his  death;  his  representatives  now  employ  another;  and  the 
question  is,  whether  I  am  bound  to  say,  not  that  he  has  no  lien 
upon  the  papers,  but  that  it  is  so  modified  that  he  may  hold 
them  against  all  the  world  except  for  the  purposes  of  this  cause, 
and  that  he  is  only  to  have  a  Uen  on  the  fund  when  it  is  wound 
up ;  or  whether  he  has  a  right  to  say  that  he  shall  not  be  dis- 
charged, and  have  the  papers  taken  away,  without  being  paid. 
And  considering  how  much  a  solicitor  must  now  disburse  if  the 
client  does  not  pay  him  at  the  time,  it  comes  to  be  a  very  serious 
thing  to  say  that  the  client  shall  be  able  to  discharge  a  solicitor, 
who  has  carried  on  the  cause  at  a  great  expense,  without  paying 
him. 

It  is  said,  that  if  he  produces  the  papers  in  the  Master's  office, 
he  derives  the  same  benefit  from  them  as  if  he  continued  in  the 
cause ;  but  1  doubt  that :  he  may  say  that  with  respect  to  the 
fund  he  would  rather  trust  to  his  own  exertions,  than  to  those 
of  another. 

t  See  pad,  p.  195.  J  See  9  B.  E.  276  (14  Ves.  273). 

L  2 


148 


1822.    CH.    JACOB,  582—588. 
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LoBD  He  may  transfer  the  papers  to  the  new  solicitor,  the  latter 

WosicLEiaH-  payuig  the  bill  of  costs,  and  taking  the  benefit  of  the  lien.  And 
^^^*  as  he  has  a  right  to  bring  an  action  for  his  bill,  and  as  he  may 
thus  transfer  to  the  solicitor  coming  into  his  place  the  benefit  of 
the  lien,  I  think  it  would  be  a  greater  hardship  on  him  to  make 
him  produce  them  than  upon  the  client  to  refuse  it.  My  pre- 
sent impression  is,  that  he  ought  to  be  able  to  make  use  of  the 
non-production  of  the  papers  in  order  to  get  at  what  is  due  to 
him.  I  am  now  stating  an  opinion,  contrary  to  what  I  thought 
at  the  time  when  the  cases  cited  were  before  me.  I  think  it  is 
[  *683  ]  better  that  the  point  should  be  ^settled,  and  I  shall  therefore 
consider  of  it  with  the  Masteb  of  the  Bolls  and  the  Vice- 

Chanoellob. 

The  motion  was  afterwards  refused. 


1822. 

July  30. 

HoUi  Omrt. 

Plumeb, 

M.R. 

[688] 


HOEEIDGE  V.  FERGUSON. 

(Jacob,  683—585.) 

Gift  to  such  of  the  children  of  A.,  B.,  and  C,  as  should  be  living  at 
the  testatrix's  death,  or  the  issue  of  such  of  them,  as  should  be  married, 
in  equal  shares. 

The  woixl  or  construed  to  mean  and,  and  the  children  and  grand- 
children held  to  be  equally  entitled. 

Ann  Pownall  by  her  will,,  dated  in  June,  1814,  after  giving 
several  legacies,  directed  the  residue  of  her  property  to  be 
divided  amongst  such  of  the  children  of  Thomas  Henley,  Mary 
Henley,  William  Henley,  Elizabeth  Henley,  and  James  Henley, 
as  should  be  born  in  lawful  wedlock,  and  living  at  her  decease, 
or  the  issue  of  such  of  them  as  should  be  married,  in  equal 
shares  and  proportions,  as  and  when  they  should  arrive  at  their 
respective  ages  of  twenty-one  years,  or  day  or  days  of  marriage, 
which  should  first  happen. 

At  the  time  of  the  death  of  the  testatrix  there  were  two 
children  of  Thomas  Henley  living ;  he  had  also  had  a  son  who 
had  died  leaving  five  children,  and  a  daughter  who  died  leaving 
two  children :  these  were  all  living  at  the  death  of  the  testatrix. 
Mary  Henley  had  one  child,  William  Henley  two,  and  Elizabeth 
Henley  one,  all  of  whom  were  living  at  the  death  of  the  testatrix. 
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but  who  had  no  children.      James  Henley  died    before   the    ^o^^^^*" 
testatrix,   unmarried.      The  residue    having    been  ascertained    Fkbguboh 
under  the  decree  in  this  cause,  a  petition  was  presented,  pray- 
ing that  it  might  be  divided  into  four  parts ;  one  part  to  be  paid 
to  the  child  of  Mary  Henley,  one  to  the  child  of  Elizabeth 
Henley,  another    to    the  children   of    William  *Henley,  and       [•684] 
another  to  the  children  and  grandchildren  of  Thomas  Henley. 

Mr.  Home,  for  the  petitioners. 

Mr.  RoupeUy  for  the  grandchildren  of  Thomas   Henley, 

«    «     « 

The  Masteb  of  thb  Bolls  : 

There  is  certainly  some  ambiguity  about  this  bequest.  The 
general  rule  is  to  adhere  to  the  grammatical  interpretation ;  but 
where  the  effect  of  that  will  be  to  make  the  meaning  uncertain, 
the  Court  has  gone  to  the  extent  of  converting  these  words  or 
and  and  into  one  another.  The  gift  to  such  of  the  children  as 
should  be  born  in  lawful  wedloclt,  and  living  at  her  decease, 
would  malie  them  all  take,  per  capita,  in  equal  shares.  It  then 
proceeds,  '*or  the  issue  of  such  of  them  as  should  be  married." 
If  the  grammatical  construction  be  given  to  this  sentence,  it 
means  that  the  issue  are  to  take,  instead  of  their  parents,  in 
some  event  which  is  not  expressed.  To  say  that  they  are  to  take 
in  the  event  of  the  parents  being  dead,  would  be  to  insert  other 
words,  and  I  think  that  the  Court  cannot  introduce  such  a 
qualification  to  the  bequest.  All  that  the  will  requires  to  entitle 
them  to  participate  is,  that  they  should  be  the  issue  of  such  of 
the  children  as  are  married.  All  the  children  and  grandchildren 
must,  therefore,  take  equally. 

The  case  very  much  resembles  that  of  Richardson  v.  *Spraag,\  r  •sgs  ] 
and  the  same  reasoning  applies.  By  understanding  the  word 
or  grammatically,  you  cannot  make  sense  of  the  passage  without 
inserting  something  else;  but  by  using  that  latitude  of  con- 
struction which,  in  such  cases,  the  Court  is  in  the  habit  of 
resorting  to,  and  converting  it  into  and,  the  whole  is  made  con- 
sistent, and  all  the  members  of  the  family  are  let  in. — ^Beg  Lib. 

A.  1821.  fo.  2068. 

t  1  P.  Wins.  434. 
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[r.r. 


1820. 
Deo.  72. 

1821. 
Feb.  3. 

1822. 

March  26. 

Aug.b. 

Lord 
Bldok,  L.C. 

[689] 


[  •690  ] 


Ex  PARTE  CLARKE. 

In  the  Mattbb  op  the  DOWAGER  DUCHESS  op  NORFOLK, 

A  Lunatic 
(Jacob,  689—597.) 

No  jurisdiction  in  lunacy,  after  the  death  of  the  lunatic,  to  try  the 
question  of  heirship ;  but  in  a  case  of  disputed  heirship,  the  possession 
was,  under  the  circumstances,  given  to  the  parties  reported  by  the 
Master  to  be  the  heirs-at-law. 

A  party  claiming  to  be  heir  to  the  lunatic  permitted,  after  the  posses- 
sion of  the  estates  had  been  given  up  to  the  parties  reported  to  be  the 
heirs,  to  inspect  deeds  and  documents  remaining  in  the  Master's  office, 
which,  it  seems,  may  be  retained  till  a  proper  investigation  has  taken 
place. 

Undeb  a  settlement  made  in  the  year  1771,  upon  the  marriage 
of  the  late  Dowager  Duchess  of  Norfolk,  her  real  estates  were 
limited  after  the  death  of  herself  and  her  husband,  and  in  default 
of  issue,  to  her  right  heirs. 

The  commission  of  lunacy  issued  in  April,  1816,  a»nd  on  the 
22nd  of  June  in  that  year  the  usual  reference  was  made  to  the 
Master  to  approve  of  committees  and  to  enquire  who  were  the 
heirs-at-law  and  next-of-kin ;  and  *also  whether  it  would  be  fit 
and  proper  that  a  receiver  should  be  appointed  of  the  real  estate, 
and  if  so,  to  approve  of  a  proper  person.  By  a  subsequent 
order  advertisements  were  directed  for  persons  claiming  to  be 
heir-at-law  or  next-of-kin  of  the  lunatic,  or  claiming  any  estate 
or  interest  in  reversion  or  remainder  in  her  estates,  to  come  in 
before  the  Master  and  make  their  claims.  The  Master  appointed 
a  receiver. 

The  Master  reported  that  Sir  E.  F.  Stanhope,  J.  Parsons, 
Mary  the  wife  of  D.  Burr,  and  Ann  S.  Davis,  were  the  co-heirs 
of  the  lunatic.  Claims  were  made  before  him  on  behalf  of  other 
persons,  particularly  by  Robert  Jackson,  who  contended  that  he 
was  the  heir-at-law  of  the  lunatic,  and  went  into  evidence  in 
support  of  his  claim :  it  was  stated  by  him  that  he  understood 
from  the  Master  that  his  decision  as  to  the  claims  of  the  co-heirs 
would  not  be  conclusive,  except  with  reference  to  the  appoint- 
ment of  committees,  and  that  on  that  account  he  took  no  objec- 
tions to  the  report,  and  suffered  it  to  be  confirmed  without 
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excepting.  The  Earl  Digby,  Sir  E.  P.  Stanhope,  and  D.  Burr  Bx  parte 
were  appointed  committees  of  the  person  and  estate:  the  i'^^""- 
receiver  was  continued. 

The  Imiatic  died  in  October,  1820,  without  issue :  upon  which 
petitions  were  presented  by  the  persons  reported  to  be  her  co- 
heirs, praying  that  they  might  be  let  into  possession  of  her  real 
estates.    Jackson  was  at  this  time  abroad  in  South  America. 

Mr.  Heald  appeared  for  Jackson  to  oppose  the  petitions,  and 
stated  his  absence  from  England,  and  that  the  time  which  had 
elapsed  had  not  admitted  of  any  communications  with  him  since 
the  death  of  the  lunatic.  In  letters  previously  written  he  had 
spoken  of  returning,  and  it  was  believed  that  as  soon  as  the 
intelligence  *of  the  lunatic's  death  reached  him  he  would  return  [  *69i  ] 
to  England,  and  prosecute  his  claim  to  the  estates,  although  the  . 
persons  who  acted  for  him  in  this  country  were  not  authorized 
to  undertake  legal  proceedings  for  that  purpose.  He  contended 
that  the  Master's  report  could  not  be  conclusive  as  to  the  title, 
and  could  have  no  effect  except  with  respect  to  the  management 
of  the  afiEairs  of  the  lunatic  during  her  life ;  the  question  of  the 
right  to  these  estates  was  open,  and  was  now  at  issue,  and  the 
Court  ought  not  in  the  lunacy  to  do  any  thrag  that  would  pre- 
judice the  right  of  either  of  the  contending  parties.  But  it 
would  be  throwing  great  difficulties  in  the  way  of  Jackson  if  the 
adverse  party  were  to  be  put  into  possession ;  it  would  be  placrag 
them  on  very  unequal  footing  in  the  litigation  that  must  ensue : 
he  therefore  pressed  that  the  order  should  be  suspended,  till 
there  should  have  been  an  opportunity  of  communicating  with 
Jackson. 

Mr.  Hart,  in  support  of  the  petitions,  relied  upon  the 
Master's  report,  and  urged  that  as  the  Court  must  give  up  the 
possession  to  some  one,  and  as  it  did  not  possess  in  lunacy  any 
adequate  means  of  trying  the  title,  it  must  treat  the  persons 
reported  by  the  Master  as  the  real  heirs. 

Thb  Lobd  Chanoellob: 
The  Court  has  been  in  the  habit  of  bringing  before  it  the 
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Ex  parte  persons  who  would  be  the  next-of-kin  and  the  heirs-at-law,  if  the 
lunatic  died  at  the  moment,  not  for  the  purpose  of  trying  their 
title,  but  for  its  own  protection.  It  cannot,  however,  be  said 
that  the  Master's  report  is  at  all  satisfactory ;  for  the  partiea 
may  not  put  themselves  to  the  expense  of  trying  their  right  to  an 

[  *692  J  heirship  that  may  turn  out  to  be  worth  nothing :  the  *report 
is  not  conclusive.  I  do  not  recollect  any  instance  of  disputed 
heirship  at  the  death  of  the  lunatic,  and  I  do  not  know  what  the 

Court  has  done  in  such  cases. 

•  •  •  •  » 

j^^'  The  LoBD  Chancblloe  having  previously  said  that  he  would 
dispose  of  the  matter  to-day,  as  it  must  be  brought  to  a  con- 
clusion one  way  or  the  other,  observed  that  he  was  in  great  diffi- 
culty. His  jurisdiction  in  the  lunacy  was  gone,  but  it  did 
appear  to  him  that  he  must  consider  the  persons  who  had  all 
along  been  treated  as  heirs  to  be  entitled  to  the  possession.  Let 
the  possession,  therefore,  be  delivered  to  them ;  but  I  have  no 
objection  to  its  being  stated  that  it  is  to  be  without  prejudice  to 
the  right  of  any  other  person.  I  have  nothing  to  do  with  it 
except  in  two  ways ;  one  on  the  question  whether  the  com- 
mittee should  be  allowed  to  retain  the  possession,  setting  up  a 
title  in  himself :  there  I  think  I  have  jurisdiction,  and  I  lately 
refused  to  permit  a  committee  to  do  so.  The  other  way  in  which 
I  have  jurisdiction  is  in  ordering  the  possession  to  be  given  up  to 
the  reported  heirs-at-law.  I  have  jurisdiction  also  to  direct  that 
the  receiver  shall  receive  the  rents  in  arrear;  and  then  my 
power  is  gone.    ♦    ♦    ♦ 

L  698  ]  The  order  declared  that  the  Lobd  Ghancellob  did  not  think 

proper  to  interfere  in  the  question,  Whether  B.  Jackson,  or  the 
petitioners,  were  entitled  to  the  real  estates  of  the  late  Duchess 
as  her  heirs  or  heir-at-law.  It  ordered  the  receiver  to  continue  to 
act  until  the  arrears  of  the  rents  and  profits  due  at  the  time  of 
the  decease  of  the  late  Duchess  should  be  fully  paid  and  satisfied ; 
and  upon  receipt  thereof  he  was  to  deliver  up  the  possession 
to  the  parties  whom  the  Master  by  his  report  found  to  be  the 
co-heirs  at  law. 

[Possession  was  delivered  pursuant  to  this  order.] 
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[Upon  a  subsequent  application  on  behalf  of  Jackson  for  leave 
to  inspect  and  take  copies  of  the  deeds  and  writings  in  the 
Master's  office,] 

The  LoBD  Ghangellob  said : 

The  principle  which  leads  the  Court  to  call  for  the  next-of-kin 
and  the  heir-at-law  of  lunatics,  is  to  receive  from  the  persons 
probably  entitled  that  assistance  in  the  protection  of  the  pro- 
perty which  persons  having  such  expectant  rights  will  be  likely 
to  afford ;  but  the  enquiry  is  not  considered  to  be  binding.  For 
if  one  of  the  committees  had  died,  the  grant  being  joint,  the 
committeeship  would  have  been  ended,  and  it  would  have  been 
necessary  to  have  an  order  for  a  new  appointment,  which  would 
have  contained  a  direction  to  enquire  who  were  then  the  heir- 
at-law  and  next-of-kin  ;  and  Jackson  might  have  come  in  under 
that  order,  and  have  raised  the  same  question  again. 

I  still  think  the  order  with  respect  to  the  delivery  of  possession 
was  right.  It  does  not  declare  the  rights  of  the  parties,  but  I 
thought  that  the  receiver  ought  not  to  retain  the  possession 
longer.  My  present  opinion  is,  that  the  reported  heirs  are  not 
entitled  to  have  the  deeds  and  writings  out  of  the  office,  on  the 
ground  of  that  order ;  and  I  think  that  the  petitioners  ought  to 
be  allowed  to  inspect  them,  without  taking  copies ;  and  *that  I 
ought  not  to  part  with  them  till  that  has  been  done. 


Ex  parte 
Olabkv. 


1822. 
March  26. 

[596] 


[♦696] 


The  order  directed  that  the  petitioners  should  be  at  liberty  by 
themselves,  their  counsel,  solicitors,  and  agents,  to  inspect  the 
title-deeds,  evidences,  documents,  and  writings  relating  to  the 
estates  of  the  lunatic,  deposited  in  the  office  of  the  Master ;  that 
they  should  be  allowed  six  weeks'  time  for  that  purpose  from  the 
first  day  of  Easter  Term,  and  should  then  be  at  liberty  to  apply 
again. 

Another  petition  was  now  presented  by  Jackson  and  his 
assignees,  stating,  that  in  the  course  of  the  investigation  it  had 
been  discovered,  that  it  would  be  material  to  ascertain  who  was 
the  mother  of  Sir  John  Scudamore,  afterwards  Viscount  Scuda- 
more»  of  Holm  Lacy,  son  of  Sir  James  Scudamore,  both  parties 


Aug,  6. 
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Ex  parte  claiming  through  him ;  and  it  being  one  of  the  questions,  whether 
he  was  the  son  of  the  first  or  of  the  second  wife  of  Sir  James  ; 
and  that  as  the  parish  registers  were  in  msmy  respects  inaccurate 
and  obliterated,  it  would  be  important  to  have  access  to  the  family 
vaults  in  the  church  of  Holm  Lacy,  in  order  to  inspect  the  plates 
and  inscriptions  on  the  coffins  of  the  Scudamore  family,  especially 
on  that  of  Viscount  Scudamore.  They  had  applied  for  that 
purpose  to  the  vicar  and  to  the  chancellor  of  the  diocese,  who  had 
refused,  unless  the  consent  of  the  representatives  of  the  family 
could  be  obtained.  Application  had  been  made  to  Sir  E.  Stanhope 
and  the  other  persons  reported  heirs,  for  their  consent,  which 
they  had  declined  to  give.  The  petitioners  prayed  liberty  to 
inspect  the  vaults  and  coffins  as  against  Sir  E.  Stanhope  and 

[•697]  the  other  reported  heirs;  and  that  they  *might  be  restrained 
from  opposing  any  obstacle  to  the  petitioners  making  such 
inspection. 

Mr.  HecM  and  Mr.  PhiUimore  for  the  petitioners. 

Mr.  Hart,  Mr.  Wingfkld,  Mr.  ShadweU,  and  Mr.  Spence  on 
the  other  side. 

The  LoBD  Ghakgellob,  after  recapitulating  the  previous  pro- 
ceedings, said,  that  upon  the  occasion  when  this  was  last  before 
him,  he  thought  that  as  the  deeds  were  still  in  the  Master's 
office,  he  had  authority  to  order  an  inspection  of  them,  and 
stated  that  his  object  was  that  it  might  be  established  who  was 
the  heir-at-law,  and  then  either  to  make  an  order  affecting 
the  estates,  or  if  he  had  not  jurisdiction  to  do  that,  to  make 
such  order  as  might  be  proper  with  respect  to  the  title-deeds. 

It  is  clear  that  the  search  now  desired  may  furnish  very 
material  evidence.  It  is  a  diJBferent  question,  whether  I  have 
jurisdiction  to  order  the  parties  not  to  oppose  it.  I  confess  I 
feel  great  difficulty  about  making  such  an  order ;  but  this  I  can 
say,  that  I  do  not  think  I  shall  let  the  title-deeds  out  of  the 
office,  unless  in  some  way  this  inspection  is  obtained ;  and 
perhaps  I  may  be  able  to  do  something  as  to  the  estates. 
Therefore  let  the  petition  stand  over,  and  try  what  can  be  done. 
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COOK  V.   COLLINGRIDGE.t 

1822. 
(Jacob,  607—625 ;  S.  C.  1  L.  J.  (0.  S.)  Oh.  74  )  j^^  4^  7^ 

Sale  of  a  testator's  share  in  a  partnership  trade  and  the  property       "^^y  ^^« 
belonging  to  it,  by  his  executors,  to  his  partners,  for  the  purpose  of  1823. 

being  re-sold  to  one  of  his  executors,  set  aside,  and  his  estate  held  Jan.  27. 
entitled  to  his  aliquot  proportion  of  the  subsequent  profits,  as  if  the  Feb.  22. 
partnership  had  continued. 

Interest  allowed  at  5/.  per  cent,  on  sums  paid  out  to  hie  estate.  Lord 

Articles  of  partnership,  providing  that,  upon  its  expiration,  the  stock  '  " 

in  trade  should  be  divided,  received,  and  taken  by  the  partners,  accord-        1^        ^ 
ing  to  their  respective  interests :  Held,  that  they  could  not  be  carried 
into  execution  literally,  and  that,  therefore,  by  the  general  law  of  part- 
nership, the  settlement  must  be  by  a  sale  and  division  of  the  whole. 

In  the  year  1808  William  Cook,  Thomas  GoUingridge,  James 
Collingridge,  Thomas  Bowley,  and  George  Mansell,  entered  into 
a  partnership  for  seven  years  in  the  business  of  coachmakers. 
At  the  expiration  of  the  term  Thomas  Gollingridge  retired  from 
the  business,  receiving  his  share  of  the  capital,  and  a  sum  of 
2,0001.  for  his  share  of  the  good- will.  The  other  four  renewed 
the  partnership  for  another  term  of  seven  years,  from  the  1st  of 
January,  1811,  to  the  1st  of  January,  1818,  and  articles  of  agree- 
ment for  this  second  partnership  were  drawn  up,  dated  in 
September,  1812. 

By  these  articles,  after  reciting  the  proportions  of  the  partner- 
ship property  belonging  to  the  different  *partners,  it  was 
agreed  that  James  Gollingridge  should  be  entitled  to  two  fifths  ^  ^ 
of  the  stock  and  profits,  and  Gook,  Bowley,  and  Mansell  to 
one  fifth  each.  Gollingridge  was  to  draw  out  of  the  trade 
quarterly  the  sum  of  850Z.  for  his  maintenance,  and  the  other 
three  1752.  each. 

It  was  provided  that  at  the  end,  expiration,  or  other  sooner 
determination  of  the  co-partnership,  the  accounts  and  concerns  of 
the  trade  should  be  settled,  and  after  payment  or  making  pro- 
vision for  payment  of  all  rents  and  arrears  of  rents,  and  all 
other  debts  owing  from  the  partnership,  and  making  all  just 
allowances  and  deductions,  all  the  joint  stock,  property,  leases, 
and  effects  whatsoever,  and  all  debts,  monies,  bonds,  bills,  notes, 
and  other  securities  belonging  or  owing  to  them,  should  be 

t  Taylor  v.  Neate  (1888)  39  Ch.  AldHdge,  '94,  2  Oh.  97,  99;  63  L.  J. 
D.  538;  67  L.  J.  Ch.  1044;  In  re     Ch.  465;  8  E.  189. 
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Cook        divided,  received,  and  taken  by  the  partners  respectively,  and 
OoLLiNo      their  respective  executors  and  administrators,  rateably  and  in 

BiDoa.  proportion  to  their  respective  rights  and  interests  therein.  In 
case  any  one  or  more  of  the  partners  should  happen  to  die  during 
the  continuance  of  the  partnership,  it  was  provided  that  the 
surviving  partners  or  partner  should  carry  on  the  partnership 
trade  for  the  then  remainder  of  the  term  of  seven  years,  for  the 
joint  benefit  of  themselves  and  the  personal  representatives  of 
the  deceased  partner  or  partners,  in  the  same  proportions,  and 
in  like  manner,  as  if  such  deceased  partner  or  partners  had  con- 
tinued living ;  and  all  debts,  sums  of  money,  cash,  bonds,  bills, 
notes,  and  other  securities  for  money,  claims,  and  demands 
whatsoever,  then  owing  or  belonging  to  the  partnership,  were  to 
be  collected  and  got  in  by  the  surviving  partners  with  all  con- 
venient speed,  consistent  with  the  interest  of  the  partnership 
trade,  and  all  proper  steps  and  remedies  were  to  be  taken  by  them 
for  that  purpose ;  and  when  got  in,  they  were,  in  the  first  place, 

[  •609  ]  to  be  applied  in  paying  and  discharging  all  debts  owing  *by  the 
partnership,  and  after  payment  thereof,  and  after  retaining  so 
much  as  should  be  necessary  for  carrying  on  the  partnership 
trade,  the  residue  was  from  time  to  time  to  be  accounted  for  by 
the  surviving  partners,  and  divided  amongst  them  and  the 
executors  or  administrators  of  the  deceased  partner,  rateably  and 
in  proportion  to  their  respective  shares  and  interests,  reserving 
only  so  much  thereof  as  should  be  necessary  for  well  and 
effectually  carrying  on  the  trade.  If  the  debts  owing  and  belong- 
ing to  the  partnership  should  be  insufficient  to  discharge  the 
demands  upon  it,  the  deficiency  was  to  be  made  up  by  the 
surviving  partners  and  the  executors  or  administrators  of  the 
deceased  partner,  rateably  and  in  proportion  to  their  respective 
shares.  It  was  also  provided,  that  if  all  the  partners  should 
happen  to  die  during  the  continuance  of  the  term,  then,  upon  the 
decease  of  the  last,  the  like  course,  order,  and  manner  of  pro- 
ceeding should  be  observed  with  respect  to  the  accounts  and 
concerns  as  was  agreed  upon  in  case  of  the  partnership  deter- 
mining by  effluxion  of  time. 

W.  Cook  died  in  August,  1818,  having  by  his  will  directed  his 
executors,  during  the  continuance  of  the  co-partnership  term  of 
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seven  years,  to  receive  his  quarterly  allowance  of  175Z.,  which        Cook 
they  were  to  divide  amongst  his  wife  and  his  two  sons,  William     Colling- 
Cook,  junior,  ajid  the  plaintiff  John  Cook,  in  certain  proportions.      ^^^^ 
He  directed  his  executors  to  purchase  10,000Z.    8  per  cent. 
consols,  and  to  pay  the  dividends  of  it  to  his  wife  for  her  life, — 
the  principal,  after  her  death,  to  sink  into  the  residue  of  his 
estate.    He  gave  the  residue  to  his  executors,  upon  trust,  by  any 
ways  and  means  they  in  their  discretion  should  think  fit,  to 
convert  it  into  money,  and  to  pay  one  third  of  it  to  his  son 
William  Cook,  another  third  part  to  his  son  John  Cook,  and  out 
of  the  other  third  part  he  directed  that  C.  L.  Gray,  *the  husband      [  •610  ] 
of  his  daughter  Maria  Gray,  should  receive  500Z.,  and  that  the 
remainder  of  it  should  be  invested  upon  trusts  for  the  separate 
use  of  his  daughter  for  her  life,  and  upon  her  death  to  be  divided 
amongst  her  children.    He  appointed  his  son  William  Cook,  his 
partner  James  CoUingridge,  and  Samuel  CoUingridge,  to  be  his 
executors. 

After  the  death  of  Cook  the  business  was  carried  on  by  the 
surviving  partners,  upon  the  footing  of  the  partnership  articles, 
until  the  expiration  of  the  term  of  seven  years,  in  January,  1818. 
Sometime  before  that  period  disputes  arose  between  the  sur- 
viving partners  and  William  Cook  the  younger  on  one  side,  and 
John  Cook  on  the  other.  The  partners  had  determined  to  take 
William  Cook  into  the  concern,  but  refused  to  accede  to  the 
wishes  of  John  Cook  to  become  a  member  of  the  firm.  In  con- 
sequence of  these  disagreements,  he,  in  January,  1817,  gave  a 
notice  to  the  executors  of  his  father  William  Cook  deceased, 
requiring  them  at  the  expiration  of  the  seven  years'  term  to  sell 
all  the  partnership  stock  in  trade  and  effects,  as  the  only  means 
of  producing  the  full  value.  Some  negotiations  took  place  after- 
wards, but  no  agreement  was  come  to. 

Soon  after  the  expiration  of  the  term  the  executors  of  W.  Cook 
determined  to  sell  his  share  of  the  partnership  property  at  a 
valuation.  They  named  one  appraiser  for  the  purpose  of  making 
the  valuation,  and  another  was  named  by  Mansell  and  Bowley. 
The  two  persons  thus  appointed  valued  the  stock  in  trade  at 
24,1461.  18«.,  and  the  leasehold  premises  belonging  to  the  trade 
at  9,106L  ;  the  good-will  was  not  valued,  but  it  was  agreed  that 


HIDOK. 
[  ♦611  ] 
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Cook  it  should  be  estimated  at  11,000Z.  On  the  17th  of  March,  1818, 
Colling  .  Samuel  Collingridge,  one  of  the  executors,  wrote  to  the  plaintiff 
John  Cook,  inclosing  the  above  ^valuation,  and  stating  that  it 
was  the  intention  of  the  executors  to  sell  the  testator's  interest  in 
the  stock  in  trade  and  good- will  to  the  surviving  partners  for  the 
sum  of  8,850Z.  11^.  Id.,  being  a  fifth  of  the  valuation.  To  this 
letter  no  answer  was  returned. 

The  sale  determined  upon  was  afterwards  carried  into  effect  by 
indenture  dated  the  27th  of  May,  1818,  made  between  James 
Collingridge,  Samuel  Collingridge,  and  William  Cook  the 
younger,  as  executors  of  W.  Cook  deceased,  of  the  one  part,  and 
the  said  James  Collingridge  and  Mansell  and  Bowley,  the  sur- 
viving partners,  on  the  other  part,  by  which  the  former  assigned 
the  testator's  share  of  the  partnership  property  to  the  latter,  in 
consideration  of  8,8501.  Il8.  Id.  By  another  deed,  bearing  date 
on  the  29th  of  May,  one  fifth  part  of  the  partnership  property 
was  assigned  to  William  Cook  the  younger,  in  consideration  of 
the  same  sum,  which  was  paid  by  him,  and  he  was  then  admitted 
into  the  partnership  with  James  Collingridge,  Mansell,  and 
Bowley. 

John  Cook  was  apprised  by  letter  of  the  sale  to  the  surviving 
partners  having  been  effected.  In  March,  1819,  he  filed  the  bill 
in  this  cause  against  James  and  Samuel  Collingridge,  William 
Cook,  Mansell  and  Bowley ;  C.  L.  Gray  and  his  wife,  and  their 
two  infsmt  children,  were  also  made  defendants,  as  being  entitled 
to  one  third  of  the  residue  of  the  testator's  estate.  The  bill 
al'eged  that  the  sale  of  the  testator's  interest  in  the  partnership 
property  was  coUusively  managed,  and  that  the  fall  value  was 
not  obtained :  it  prayed  that  the  sale  might  be  set  aside,  that 
there  might  be  a  resale,  and  an  account  of  the  profits  of  the 
trade.  It  also  contained  some  charges  as  to  the  circumstances 
under  which  the  testator's  will  was  made,  and  complained  that 
[  ♦612  ]  hopes  of  *being  admitted  into  the  partnership  had  been 
held  out  to  the  plaintiff:  but  no  relief  was  prayed  on  these 
points. 

The  defendants,  the  executors  and  partners,  by  their  answers, 
insisted  that  the  sale  was  fair  and  bond  fide  ;  that  the  full  value 
had  been  obtained,  and  that  a  more  beneficial  mode  of  disposing 
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of  the  testator's  share  of  the  partnership  property  could  not  have        Cook 
been  adopted.     They  admitted  the  profits  of  the  trade  since  1818     collino- 
to  have  been  considerable,  amounting  to  more  than  10,000i.  per       mdgb. 
annum.     The  defendants,  the  Grays,  by  their  answer,  said  they 
believed  the  property  was  fairly  sold  to  the  surviving  partners  at 
a  proper  valuation,  and  that  the  sale  was  advantageous,  and  they 
had   therefore  declined  to  join  in  the  suit.      Witnesses  were 
examined  on  the  part  of  the  defendants  to  prove  the  mode  in 
which  the  valuation  was  made  :  they  stated  that  the  full  value 
was  set  upon  the  property,  and  that  in  any  other  mode  of  selling 
it,  BO  large  a  price  could  not  have  been  obtained.    The  testator's 
legacies  had  been  paid,  and  several  sums  had  been  also  paid 
by  the  executors  to  the  plaintiff  on  account  of  his  share  of  the 
residue. 

The  cause  was  heard  in  November,  1821,  before  the  Vice- 
Chancellob,  who  was  of  opinion  that  the  residuary  legatees  of 
the  testator  were  entitled  to  set  aside  the  sale,  and  to  have  a  fifth 
part  of  the  profits  of  the  trade  from  January,  1818 :  but  as  the 
children  of  C.  L.  Gray  and  his  wife,  who  were  interested  in  the 
residue,  being  infants,  were  not  competent  to  elect,  a  decree  was 
made,  which,  after  directing  the  usual  accounts  of  the  testator's 
estate,  referred  it  to  the  Master  to  enquire  whether  it  would  be 
most  beneficial  to  the  testator's  estate  to  confirm  the  sale  of  his 
interest  in  the  partnership  concern  made  by  the  executors,  or  to 
have  it  considered  that  the  ^partnership  business  had,  since  the  [  *6is  ] 
Ist  of  January,  1818,  been  carried  on,  as  to  one  fifth  share,  on 
account  of  his  estate,  and  that  his  residuary  legatees  were 
entitled  to  insist  upon  a  sale  of  the  whole  partnership  stock 
and  effects,  in  order  to  ascertain  the  utmost  value  of  his  share. 

The  defendants,  the  executors  and  partners,  appealed  from  the 
part  of  the  decree  which  directed  this  enquiry,  and  moved  to  stay 
the  proceedings  pending  the  appeal. 

The  Attorney-General,  Mr.  Heald,  Mr.  Shadtvell^  Mr.  RaupeU, 
Mr.  Rose,  and  Mr.  Koe,  for  the  different  defendants,  in 
support  of  the  appeal : 

*  *  The  valuation  is  shewn  to  have  been  ample,  and  in  no 
other  way  could  a  larger  price  have  been  procured.    A  consider- 
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Cook  able  suin  was  allowed  for  the  good-will,  which  in  strictness  the 
Colling-     testator's  estate  was  not  entitled  to ;  for  in  the  absence  of  any 

BiDOE.  provision  to  the  contrary,  the  good-will  survived  to  the  other 
partners.    ♦    ♦    ♦ 

[  614  ]  Even  if  the  sale  could  be  set  aside,  the  testator's  estate  will 

not  be  entitled  to  any  share  of  the  profits  made  since  the  expira- 
tion of  the  term,  his  capital  engaged  in  it  having  been  paid 
out.  The  principle  upon  which  accounts  of  profits  made  in 
trade  have  been  directed  in  former  cases  has  been,  that  the 
parties  carrying  on  the  trade  have,  in  breach  of  their  duty, 
employed  in  it  and  endangered  the  property  of  others.  That 
was  the  principle  of  Crawshay  v.  Collins ^^  Featherstonhaugh  v. 
Fenwickfl  and  Heathcote  v.  Hulme:%  and  the  share  of  the 
profits  given  was  in  proportion  to  the  amount  of  capital 
employed.  In  Bwrden  v.  BwrdeUfW  also,  which  was  much  relied 
on  in  the  argument  before  the  yice-Ghancellor,  the  property  of 
the  testator  was  retained  in  the  trade  by  his  brother  and 
executor,  and,  therefore,  he  was  decreed  to  account  for  the 
profits.  This  case  is  distinguished  from  those,  by  the  circum- 
stance of   the  testator's    capital    not    having    been   retained. 

[*615]  Besides  this,  the  profits  are  chiefly  owing  to  the  skill  *and 
exertions  of  the  defendants  and  to  their  connections,  to  the 
benefit  of  which  other  persons  can  have  no  claim. 

Mr.  R.  Grant,  for  the  defendants  the  Grays. 

Mr.  Hart,  and  Mr.  RomiUy,  for  the  plaintiff,  insisted  on  the 
principle  by  which  a  trustee  or  executor  is  disqualified  from 
dealing  with  the  trust  property  for  his  own  benefit.  *  • 
The  partnership  must  be  considered  as  not  having  been 
[  *616  ]  dissolved,  *but  as  still  subsisting  on  the  former  terms.  It  is 
now  to  be  wound  up  by  a  sale  and  an  account  of  the  profits. 


1823.        The  Lobd  Chancbllob  : 

•    "  This  is  an  appeal  from  a  part  of  the  decree  made  in  this 

t  10  E.  B.  61  (16  Ves.  118,  226);  §  20  E.  E.  248  (1  Jac.  &  W.  122). 

21  E.  fi.  168  (1  J.  &  W.  267).  ||  12  E.  E.  210  (1  V.  &  B.  170). 

t  11  E.  E.  77  (17  Vee.  298). 
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cause  by  the  Yicb-Ghancellob,  by  which  he  has  directed  the       Oook 
Master  to  enquire  whether  it  will  be  most  for  the  benefit  of  the     oolling- 
parties  interested  in  the  testator's  estate,  to  confirm  the  sale  of       »ii>gb. 
his  interest  in  the  partnership  property  which  has  been  made, 
or  to  have  it  considered  that  the  business  has  been  carried  on  as 
to  one  fifth  part  on  account  of  his  estate,  and  the  gravamen  of 
the  appeal  is,  that  this  reference  implies,  that  if  it  is  found  most 
beneficial  not  to  confirm  the  sale,  a  decree  is  to  be  made  for  an 
acconnt  of  one  fifth  of  the  profits,  and  that  some  mode  is  to  be 
adopted  for  a  new  sale. 

In  making  this  reference,  the  Yice-Ghancellob  was  guided  by 
the  consideration  that  the  plaintiff  John  Cook  was  the  only 
party  complaining  of  the  sale,  he  being  interested  in  the  ques- 
tion together  with  other  persons ;  and  it  seems  to  have  been  his 
opinion,  that  if  it  should  be  found  to  be  more  beneficial  to  all 
the  parties  interested  *not  to  disturb  what  had  been  done,  he  [  *617  ] 
ought  not  to  allow  the  plaintiff  alone  to  disturb  it  on  any  notion 
of  his  liking  something  else  better ;  intending  to  confirm  it  or 
not,  according  to  what  might  be  most  beneficial  for  the  parties, 
and  not  to  set  it  aside  only  because  the  plaintiff  desired  it.  He 
appears  to  have  collected  from  the  answer  of  the  Grays  that  they 
were  satisfied  with  what  had  been  done,  though  it  does  not  seem 
80  to  me,  unless  they  stated  ore  terms  at  the  Bar  that  they  were 
so.  For  their  answer  does  not  prove  that  they  knew  what  it  was 
that  had  been  done;  they  appear  to  have  considered  the 
transaction  as  a  sale  to  the  surviving  partners,  not  as,  what  it 
appears  to  me  that  it  really  was,  a  sale  to  William  Cook,  one  of 
the  executors. 

The  case  depends  upon  the  will  of  the  testator,  and  upon 
articles  of  partnership  not  very  capable  of  being  literally 
carried  into  execution.  The  articles,  dated  in  1812,  begin  in  the 
usual  manner  with  stating  their  agreement  to  become  partners 
and  their  shares  of  the  capital,  and  then  follow  clauses  providing 
for  what  was  to  be  done  upon  the  determination  of  the  partner- 
ship,, or  upon  the  death  of  any  of  the  partners.  They  first  put 
the  case  of  its  ending  by  the  expiration  of  the  term  of  seven 
years,  or  other  sooner  determination :  in  that  event  the  property 
of  every  description  belonging  to  the  business  was  to  be  divided, 
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Cook        received,  and  taken  by  them  respectively  according  to  their 
coLUNG-     respective  interests.    Now  the  property  of  the  partnership  con- 

^°^^  sisted  of  leasehold  premises,  of  materials  necessary  for  the 
manufacture,  and  other  stock  in  trade,  and  of  what  would  be  still 
more  difficult  to  deal  with  according  to  these  articles,  a  number 
of  agreements  with  customers  to  provide  them  with  carriages  for 
certain  periods  at  specified  rates.    It  is  difficult  to  conceive  what 

[*618]  was  to  be  done  according  *to  the  articles  with  these  engage- 
ments, unless  they  happened  to  end  at  the  expiration  of  the 
seven  years.  This,  however,  was  the  agreement  on  which  the 
partnership  was  formed.  Another  case  is  then  put,  of  the  death 
of  one  or  more  of  the  partners  during  the  term  of  seven  years ; 
the  trade  was  then  to  be  carried  on  till  the  end  of  the  term,  and 
in  the  meantime  the  outstanding  debts  to  be  collected  and  divided 
with  as  much  expedition  as  could  be,  reserving  enough  to  carry 
on  the  trade.  This  again  would  not  be  very  easy  to  manage,  as 
it  would  be  very  likely  to  be  a  matter  of  dispute  how  much  would 
be  necessary  for  that  purpose.  Another  case  is  then  put,  that  of 
the  death  of  all  the  partners  within  the  term ;  and  then  it  was 
provided  that  the  same  course  should  be  pursued  to  assign  the 
proportion  of  each  as  in  ihe  case  of  a  determination  by  effluxion 
of  time. 

It  happened  that  William  Cook  died  in  1818,  having  previously 
made  his  will.  There  is  a  good  deal  introduced  into  the 
pleadings  and  evidence,  with  the  view  of  shewing  that  his  sons 
John  Cook  and  William  Cook  were  intended  to  be  partners.  But 
I  pass  that  over,  it  not  being  within  the  authority  of  the  Court 
to  declare  what  might  have  been  fit  to  have  been  done  as  to 
taking  them  into  the  business,  and  the  fact  was,  tiiat  neither  of 
them  was  a  partner,  and  neither  of  them  had  a  right  to  become 
one.  The  case  must  be  looked  at  only  with  reference  to  the 
articles,  and  to  the  will,  and  to  the  acts  of  the  parties. 

The  will  notices  the  articles  of  partnership,  and  directs  the 
quarterly  pajnnents  which  the  testator  was  entitled  to  during  the 
continuance  of  the  trade,  to  be  paid  to  his  wife  and  sons.  He 
gives  the  residue  of  his  property  to  his  executors,  upon  trust  to 

[  *619  ]  convert  it  into  *money  by  any  ways  and  means  which  they 
should  think  fit.    On  this  clause  we  may  observe,  that  each  of 
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them  is  invested  with  the  character  of  trustee  as  well  as  with        Cook 
that  of  executor,  and  a  large  discretion  is  given  to  them  as  to  the     coLLnrG- 
mode  of  sale,  as  large  as  this  Court  can  permit  to  be  given,       mdoe. 
having  regard  to  the  rules  which  the  Court  has  established  with 
respect  to  trustees  selling  to  themselves :  but  this  is  certainly 
not  a  discretion  authorizing  them  to  do  that  which  the  rules  of 
equity  will  not  allow. 

Then,  how  has  this  discretion  been  dealt  with  ?  I  should  be 
sorry  to  be  understood  to  impute  any  wrong  motive  to  any 
one,  for  I  believe  they  all  meant  well.  Their  intention  appears 
to  have  been  that  W.  Cook  should  become  a  partner,  and,  in  a 
sense,  he  was  a  partner  from  January,  1818,  though  the  deeds 
were  not  executed  till  May.  They  were  aware  that  the  sale 
could  not  be  made  to  W.  Cook,  that  the  executor  could  not  sell  to 
the  executor;  the  form  in  which  it  was  done  was,  that  the 
executors  sell  to  the  surviving  partners,  and  they  sell  to  W. 
Cook ;  and  I  confess  that,  according  to  my  notion  of  the  rule  of 
the  Court,  if  it  were  clear  that,  according  to  the  articles  of 
partnership,  the  stock  was  to  be  valued  and  sold  at  a  valuation, 
it  would  be  difficult  even  then  to  say  that  the  sale  could  stand,  if 
in  truth,  whatever^  were  the  form,  it  was  a  sale  by  one  executor, 
who  was  a  partner,  to  another  executor,  who  was  also  a  selling 
party,  and  who  was  about  to  become  a  partner ;  for  it  was  fully 
understood  that  he  was  to  be  a  partner. 

The  manner  in  which  they  go  to  work  is  this :  On  the  one 
side  there  was  James  Collingridge,  who  wad  both  a  partner  and 
an  executor ;  Samuel  Collingridge,  an  executor ;  and  W.  Cook, 
an  executor,  and  about  to  become  a  partner.  On  the  other  side 
were  the  then  partners.  *Two  persons  are  appointed  to  make  a  [  ^^20  ] 
valuation  of  the  leases,  materials,  and  other  stock.  On  the  27th 
of  May  the  testator's  share  is  assigned  to  the  surviving  partners, 
as  if  for  themselves,  and  on  the  29th  of  May  it  is  assigned  to 
William  Cook,  reciting  that  they  had  agreed  to  take  him  into 
partnership.  There  was  only  one  intermediate  day.  It  is 
impossible  not  to  see  that  this  was  all  one  transaction,  and  that, 
on  the  part  of  James  Collingridge  and  W.  Cook,  it  was  that 
species  of  transaction  which  the  law  will  not  permit;  I  mean 
that  the  law  will  not  permit  parties  invested  with  a  trust  to 
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Cook  deal  with  it  so  as  to  benefit  themselves,  and  this  principle,  as  far 
coLLiKG.  &B  it  goes,  will  aiSect  third  persons  who  lend  themselves  to  such 
RiDOB.       ^  transaction. 

This  view  makes  it  not  very  material  what  is  the  meaning  of 
the  articles.  It  might  be  the  meaning  literally  that  the  leases, 
stock,  and  engagements  were  to  be  divided,  and  that  the  partners 
were  to  take  a  share  of  each  article.  The  VioE-CHANCELLoa 
thought  the  division  was  to  be  by  means  of  a  sale.  Being  myself 
of  opinion  that  it  is  impossible  to  act  upon  the  articles  taken 
literally,  the  general  law  of  partnership  must  be  applied,  which 
appears  to  me  to  be  properly  laid  down  in  Featherstonhaugh  v. 
FenwickA  To  the  doctrine  there  laid  down  by  Sir  W.  Grant  as 
to  the  adjusting  the  affairs  of  a  partnership  on  its  dissolution, 
I  entirely  accede. 

I  cannot  say  that  this  was  such  a  sale  as  should  have  been 
made.  And  the  valuation  was  such  that  it  would  be  difficult  for 
any  one  to  say  that  it  was  proper ;  for  they  valued  the  property, 
putting  a  distinct  value  upon  each  article.  But  the  question  was, 
[  *62i  ]  not  what  each  individual  ^article  was  worth,  but  what  was  the 
value  of  the  whole,  every  part  being  valued  in  connection  with 
every  other.  And  it  does  not  rest  there,  for  if  W.  Cook,  the 
executor,  was  to  be  the  buyer,  he  ought  to  have  consulted  his 
cestui  que  trusts  as  to  who  should  be  the  valuers,  and  as  to  the 
principle  on  which  the  valuation  should  be  made. 

One  of  the  most  firmly  established  rules  is,  that  persons  deal- 
ing as  trustees  and  executors  must  put  their  own  interest  entirely 
out  of  the  question,  and  this  is  so  difficult  to  do  in  a  transaction 
in  which  they  are  dealing  with  themselves,  that  the  Court  will 
not  enquire  whether  it  has  been  done  or  not,  but  at  once  says  that 
such  a  transaction  cannot  stand.  Therefore,  it  being  admitted 
that  it  will  be  more  beneficial  to  the  persons  interested  in  the 
testator's  estate  that  the  partnership  should  be  considered  as 
not  having  been  terminated,  I  think  they  are  entitled  to  have  it 
so  considered.  They  will  be  entitled  to  an  account  of  the  profits, 
and  to  have  the  stock  sold.  With  respect  to  the  mode  of  sale,  it 
would  be  very  desirable  that  the  parties  should  agree  upon  it : 
but  if  they  cannot,  I  do  not  know  any  way  of  managing,  except 
t  H  S.  B.  77  (17  Ves.  298). 
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i>7  referring  it  to  the  Master  to  enquire  what  will  be  the  most        Cook 
beneficial  manner  of  disposing  of  it.  Coll'ikg- 

BIDOB. 

The  cause  was  mentioned  again  on  a  motion  on  the  part  of  the  Fhh.  22. 
defendants  to  vary  the  minutes.  They  contended  that  an  allow- 
ance  should  be  made  to  William  Cook  for  his  services  in  the 
business ;  and  that  the  testator's  estate  was  not  entitled  to  one 
fifth  of  the  profits  made  since  January,  1818,  but  only  to  a  share 
proportionate  to  the  amount  of  his  capital  engaged,  as  in 
Crawshay  v.  CoUins ;  and  that  the  sums  from  time  to  time  paid 
out  from  the  trade  to  the  testator's  family,  *ought  to  be  con-  [  ♦622  ] 
sidered  as  reducing  |his  share  of  the  capital  involved,  and, 
consequently,  as  reducing  his  share  of  the  profits.  They  also 
desired  that  the  Master  might  make  a  separate  report  as  to  the 
mode  in  which  the  property  was  to  be  sold. 

Thb  Lobd  Chancellor: 

In  giving  my  judgment  I  took  pains  to  state  my  opinion  that 
there  was  no  blame  attaching  on  any  of  the  parties,  for  I  believe 
they  all  meant  well,  and  I  do  not  know  that  what  is  now  desired 
wiU  ultimately  prove  most  advantageous  to  the  persons  concerned. 
The  ground  of  my  decision  was,  that  there  was  a  sale  by  the 
executors  to  one  of  themselves,  and  that  the  other  persons  who 
were  parties  to  the  transaction  were  affected  by  the  same  rule  of 
policy.  I  was  bound  to  say  that  it  could  not  stand.  If  I  could 
myself  determine  the  most  beneficial  mode  of  sale,  I  should  be 
glad  to  do  it ;  but  it  is  impossible  for  me  to  settle  that,  as  I  do 
not  sufficiently  understand  the  subject.  But  certainly  there  should 
be  no  delay  about  it :  therefore  let  the  Master  make  a  separate 
report  upon  the  mode  of  sale,  and  let  him  proceed  de  die  in  diem. 

With  respect  to  the  allowance  claimed  by  W.  Cook  for  his 
services,  I  happened  to  have  to  consider  that  in  Crawshay  v. 
CoUifu,  and  in  Brown  v.  De  Tastet.^  And  with  respect  to  that 
decision  of  Crawshay  v.  Collins,  I  am  sure  that  if  it  be  true,  as  it 
has  been  said,  that  it  has  frightened  any  one,  it  frightened  me 
most  when  I  found  what  it  was  supposed  to  have  decided :  it  did 
not  decide  one  quarter  of  what  has  been  supposed.    In  Brown  v. 

t  Ante,  p.  59. 
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De  Ta8tet,\  the  Vice-Chancellob  thought  that  the  ^shares  of 
profits  paid  to  the  acting  partners  ought  to  be  considered  as 
their  wages.  I  altered  that,  because  I  thought  that  it  ought  to 
be  left  open  to  the  Master  to  consider  what  it  would  be  proper  to 
allow,  and  if  anything  could  be  claimed  for  their  services,  it 
might  be  claimed  before  the  Master.  I  have  never  said  that  the 
persons  by  whose  labour  and  trouble  the  business  is  carried  on, 
were  not  to  have  a  reasonable  allowance  for  it.  Here,  taking  the 
partnership  not  to  have  determined,  which  is  the  principle  of 
the  decree,  we  must  consider  it  to  have  been  carried  on  in  the 
same  manner  as  before,  and  therefore  William  Cook,  or  any  other 
person,  may  claim  whatever  is  reasonable.  But  I  will  add  a 
direction,  which  I  think  was  added  in  Brown  v.  De  Tastet^  for 
the  Master  to  state  his  reasons  for  allowing  or  disallowing  what 
may  be  claimed. 

There  is  more  di£Sculty,  I  confess,  as  to  the  other  point ;  but 
my  strong  opinion  is,  that  this  is  not  similar  to  Crawshay  v. 
CoUins  or  Brown  v.  De  Tastet,  for  it  is  not  merely  a  case  of 
excluding  a  partner,  but  of  a  sale  of  a  partner's  share  set  aside ; 
and  it  is  difficult  to  say  that  advances  of  money  made  from  the 
trade  are  to  be  considered  as  payments  of  his  capital,  when  they 
were  made  not  in  that  character,  but  as  payments  of  part  of  the 
purchase-money.  But  it  seems  to  me  to  be  reasonable  that 
interest  should  be  allowed  upon  those  advances  at  6Z.  per  cent. 


[Note. — The  decree  in  this  case  is  printed  as  a  note  to  Smith  v. 
Everetty  27  Beav.  456.  It  is  conceived  to  be  still  of  practical 
utility  as  an  authoritative  explanation  of  the  nature  and  in- 
cidents of  goodwill,  and  the  operative  part  of  it  is  therefore 
reproduced  at  the  end  of  this  volume. — F.  P.] 


t  Ante,  p.  69. 
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THE    ATTOENEY-GENEEAL   v.  THE    SKINNERS'        i82i. 

COMPANY.  ^!!:!^ 

(Jacob,  629—630.)  [  629  ] 

[Thb  decree  in  this  case  was  subsequently  varied,  as  reported 
in  2  Bnssell,  407,  to  be  given  in  a  later  volume  of  the  Revised 
Reports.] 


ALLAN  V.  BACKHOUSE.  1821. 

(Jacob,  631.)  ^^' 

This  cause  came  before  the  Lord  Chancellor  on  appeal  from      [  ^^^  3 
the  decision  of  the  Vice-chancellor  (Sir  T.  Plumbb),  reported  in 
[18  R.  R.  28]  2  V.  &  B.  65.    His  Lordship  affirmed  the  decree. 

[A  reference  to  this  appeal  should  be  noted  in  the  report  in 
18  R.  R.  28.    No  report  of  the  appeal  can  be  found.] 


GREGORY  V.  GREGORY,  1821. 

(Jacob,  631.)  AngAl. 

This  cause  came  before  the  Lord  Chancellor  on  appeal  from      [  631  ] 
the  decision  of  the  Master  of  the  Rolls  (Sir  W.  Grant),  reported 
in  [14  R.  R.  244]  G.  Cooper,  201.    His  Lordship  affirmed  the 
decree. 

[A  reference  to  this  appeal  should  be  noted  in  the  report  in  14 
B.  R.  244.    No  report  of  the  appeal  can  be  found.] 
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1832. 


TWEDDELL  v.   TWEDDELL. 


Mav  11.  (Tnm.  &  Buss.  1—14.) 

JVbv  2  12 

14.'     '  A  father,  tenant  for  life,  remainder  to  his  first  and  other  sons  suooes- 

— ^  siyely  in  tail  male.    The  eldest  son,  soon  after  he  attained  twenty-one. 

Lord  joined  his  father  in  suffering  a  recovery,  an  annuity  was  secured  to  him 

Eldon,  L.C.  during  his  father's  life,  and  parts  of  the  estates  were  limited  to  the 

father  in  fee,  the  residue  of  them  were  resettled,  the  son  taking  bcu^  an 
estate  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  general, 
remainder  to  his  daughters  in  tail  general  The  transaction  to  be  con- 
sidered as  a  mixed  case  of  bargain  and  sale,  and  of  family  arrangement ; 
and  the  eldest  son  haying  died  without  issue,  a  bill  filed  by  his  brother, 
the  next  remainderman  in  tail,  who  had  done  confirmatory  acts,  and 
accepted  interests  under  the  will  of  his  father,  to  set  aside  the  settlement 
as  obtained  by  undue  influence,  was  dismissed. 

Transactions  of  this  nature  between  father  and  child,  to  be  viewed 
with  a  reasonable  degree  of  jealousy,  not  in  the  light  of  reversionary 
bargains. 

[This  was  an  appeal  from  the  Yigb-Ghancellob  dismissing  the 
bill.  The  statement  of  the  facts  of  this  case  contained  in  the 
head  note  is  sufiicient  to  explain  the  following  passage  from  the 
judgment,  for  which  alone  this  case  is  here  retained : 

The  Lord  Ghamcellob  in  the  course  of  his  judgment  said :] 

[  13  ]  The  Court  will  not  view  transactions  between  father  and  son 

in  the  light  of  reversionary  bargains,  but  will  regard  them,  as 
family  arrangements,  with  a  reasonable  degree  of  jealousy ;  and 
will  not  look  into  all  the  motives  and  feelings  which  might 
actuate  the  parties  in  entering  into  such  arrangements.  There 
may  be  considerations  in  such  cases,  which  the  Court  could  not 
possibly  reach.  It  might  be  conducive  for  instance  to  the  best 
interests  of  the  parties,  that  the  father  should  be  enabled  to 
educate  all  his  children  in  a  liberal  way ;  a  principle  on  which 
the  Court  acts  in  the  case  of  an  infant  eldest  son,  by  giving  for 
his  maintenance  a  much  greater  sum  than  he  can  possibly 
require,  in  order  that  his  brothers  and  sisters  may  be  so  brought 
up  and  educated,  and  placed  in  such  situations,  as  to  do  him 
credit  in  the  world. 

John  Tweddell  [the  eldest  son]  died  in  1799;  and  taking  it 
that  upon  his  death  a  title  did  arise  to  the  plaintiff  [the  next 
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remainderman]  so  far  from  prosecuting  that  title,  he  does  con-    Twbddell 

firmatory  acts  with  respect  to  the  new  settlement,  and  such    tweddell. 

confirmatory  acts  as  to  shev  that  he  must  have  understood  what 

the  new  settlement  was.    In  1806  the  father  of  the  plainti£f 

dies,  having  made  his  will  with  reference  to  this  settlement :  by 

that  *will  the  plaintiff  takes  both  positively  and  negatively,  for  I       [  ^14  ] 

observe  that  the  father  forgave  him  debts.    It  is  reasonable  to 

snppose  that  the  plaintiff,  if  he  had  considered  that  he  had  any 

eanse  for  complaint,  would  at  the  death  of  his  father  have  so 

complained :  but  he  waits  till  the  Statute  of  Limitations  has  run 

upon  the  simple  contract  debts,  and  barred  the  father's  executors 

of  their  remedy  against  him.    Under  these  circumstances,  I  do 

not  see  how  it  is  possible  to  maintain  this  suit.    I  cannot  look  at 

this  transaction  upon  the  mere  principle  of  bargain  and  sale  : 

but  I  consider  it  as  a  mixed  case  of  bargain  and  sale,  and  of 

family  arrangement. 

The  appeal  was  dismissed. 


EOPER  V.  WILLIAMS.t  1822. 

(Turn.  &  Euas.  18—23.)  N^^.J^,  21. 

Injunction  to  restrain  the  breach  of  a  covenant  that  buildings  shall  Lord 

be    erected   upon  a  general   plan   refused:    the  covenantee   having    Eldon, L.C. 
acquiesced  in  a  partial  deviation  from  the  plan,  and  not  having  made         [  ^^  ] 
immediate  application  to  the  Court. 

A  landlord  who  relaxes  in  favour  of  some  of  his  tenants  a  covenant 
entered  into  for  the  benefit  of  all  is  not  entitled  to  an  injunction  to 
restrain  the  other  tenants  from  infringing  that  covenant. 

The  bill  in  this  cause  stated  that  by  indentures  of  lease  and 
release,  dated  the  26th  and  27th  of  March,  1816,  the  defendant 
Williams,  for  a  valuable  consideration  in  money,  conveyed  to  the 
plaintiff  his  heirs  and  assigns,  a  piece  of  ground,  adjoining  on 
the  south  upon  an  intended  road^  and  on  the  north  east  and  west 
upon  other  lands  belonging  to  the  defendant ;  and  that  by  the  said 
indenture  of  release  the  said  defendant  covenanted  that  he,  his 
heirs,  appointees,  and  assigns,  would  not  at  any  time  thereafter 

t  German  v.  Chapman  (1877)  7  Ch.  Div.  271,  47  L.  J.  Ch.  250;  Bayers 
V.  CoUyer  (1884)  28  Ch.  Div.  103,  54  L.  J.  Ch.  1. 
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RopEB       erect  or  suffer  to  be  erected  on  the  land  belonging  to  him  on  the 
WiLLiAMB.    north  side  of  the  ground  thereby  conveyed  any  buildings  whatso- 
ever, and  that  all  messuages  tenements  and  buildings,  to  be 
erected  by  him  his  heirs  appointees  and  assigns  or  any  person  or 
persons  claiming  under  him  or  them,  on  the  land  belonging  to 

[  *19  ]  him  adjoining  on  the  east  and  west  sides  of  the  *said  ground 
thereby  conveyed,  should  be  built  in  a  line  thirty  feet  from  the 
said  intended  road,  and  that  the  same  should  be  detached  houses, 
and  not  less  than  of  the  third  rate  or  class  of  building. 

The  bill  then  stated  that  the  defendant  Williams  had  entered 
into  an  agreement  to  sell  and  was  about  to  convey  to  John  Piper 
Bumard,  another  of  the  defendants,  part  of  the  land  belonging 
to  him  to  the  west  of  the  plot  conveyed  to  the  plaintiff,  without 
requiring  any  stipulation  that  Bumard  should  refrain  from 
building  houses  in  a  manner  not  conformable  to  the  before- 
mentioned  covenant;  and  that  the  defendant  Bumard  had 
agreed  to  let  the  land,  so  agreed  to  be  purchased  by  him,  to  the 
other  defendant  John  Miller,  for  the  purpose  of  building  houses 
of  an  inferior  description,  and  differently  situate  from  those 
specified  in  the  covenant ;  and  that  the  defendant  Miller  had 
commenced  building  accordingly. 

The  bill  prayed  an  injunction  to  restrain  the  defendants  from 
erecting,  or  causing  or  permitting  to  be  erected,  on  the  ground 
which  belonged  to  the  defendant  Williams  at  the  time  of  the 
execution  of  the  indentures  of  the  26th  and  27th  March,  1816, 
adjoining  to  the  east  and  west  sides  of  the  ground  conveyed  to 
the  plaintiff,  and  particularly  on  the  ground  stated  to  have  been 
agreed  to  be  sold  to  Bumard,  any  messuages  tenements  or 
buildings,  except  in  the  manner  mentioned  in  the  aforesaid 
covenant  of  the  defendant  Williams. 

The  injunction  was  granted  on  the  28rd  of  May,  upon  certifi- 
cate of  ^e  bill  filed,  and  an  affidavit  of  the  facts  above  stated. 
The  defendants  now  moved  to  dissolve  it  upon  affidavits  which 
stated  that  the  covenant  entered  into  by  Williams  with  the 
plaintiff  was  never  intended  to^  extend  beyond  the  ground  imme- 
diately adjoining  on  thit  east  and  west  sides  of  the  land  sold  to 

[•201  the  plaintiff;  and  that  a  strip  *of  ground  lying  between  the 
plaintiff's  land,  and  the  land  agreed  to  be  sold  to  Bumard,  and 


voL.xxin.]  1822.    CH.    T.  &  R.  20—21.  171 


extending  121  feet  to  the  west  of  the  plaintiff's  land,  had  been  bopeb 
sold  to  a  Mr.  Tomlinson,  who  was  restricted  from  building  in  Williams. 
any  manner  not  conformable  to  the  covenant.  The  affidavits 
also  stated,  that  early  in  the  year  1818  the  plaintiff  had  served 
the  defendant  Barnard  with  notice  not  to  proceed  in  the  erection 
of  some  houses,  the  carcases  of  which  were  then  complete,  and 
which  were  of  a  different  class  from  those  specified  in  the 
covenant,  and  at  a  different  distance  from  the  intended  road  ; 
bat  that  on  being  shewn  the  opinion  of  counsel  that  the  rights 
under  the  covenant  could  not  be  insisted  upon,  the  plaintiff  had 
taken  no  steps  to  enforce  the  notice,  and  had  permitted  the 
defendant  to  complete  the  buildings.  The  affidavits  further 
stated  that  the  houses  in  question  in  the  cause  had  been  com- 
menced early  in  the  year,  and  had  been  proceeded  with  until  the 
injunction  was  granted.  The  construction  of  the  covenant  set 
up  ^  by  the  defendants  was  denied  by  the  plaintiff  who  filed 
counter-affidavits.  The  motion  to  dissolve  the  injunction  had 
been  made  before  the  Yice-Chancellor,  and  refused. 

Mr.  Agar  and  Mr.  RoupeU  for  the  defendant  Williams.  Mr. 
ShadweU  and  Mr.  Temple  for  the  defendants  Bumard  and 
Miller,  in  support  of  the  motion : 

The  Court  will  grant  injunctions  of  this  nature  only  where  the 
mischief  is  irremediable,  not  in  a  case  like  the  present,  where 
there  is  merely  a  diminution  of  value,  and  damages  will  be  a 
sufficient  compensation.  Attomey-Oeneral  v.  Nichol.\  The 
plaintiff  has  waived  the  benefit  of  the  covenant  by  allowing 
houses  to  be  built  in  violation  of  it,  and  *he  cannot  now  be  [  *^^  ] 
permitted  to  complain.  His  application  for  the  special  interfer- 
ence of  the  Court  ought  to  have  been  made  at  the  earliest  period. 
He  must  be  left  to  his  remedy  at  law  upon  the  covenant. 

Mr.  Home  and  Mr.  Spence  for  the  plaintiff: 

Belied  upon  the  construction  of  the  covenant,  as  intended  to 

embrace  all  the  houses  to  be  built  upon  the  land  belonging  to 

Williams ;  and  insisted  that  the  acquieseence  of  the  plaintiff  in 

not  complaining  of  the  erection  of  buildings,  by  which  the 

t  10  R.  E.  186,  188  (16  Ves.  338,  342). 
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RoPBB       covenant  was  infringed  in  a  partial  degree,  could  not  preclude 
Williams,    him  from  relief  against  the  more  gross  violation  which  was  now 
attempted. 

The  Lord  Chancbllob  : 

This  deed  was  made  by  a  gentleman  who  seems  to  have 
possessed  land  to  the  north,  east,  and  west,  of  the  piece  of  land 
bought  by  Mr.  Boper.  No  question  arises  as  to  the  land  to  the 
north :  but  as  to  the  land  on  the  east  and  west  one  question  is, 
whether  the  word  "adjoining"  contained  in  the  covenant 
includes  all  the  land  adjoining  to  the  east  and  west  to  the  utmost 
extremity  in  each  direction,  or  whether  it  includes  only  a  small 
portion  immediately  adjoining.  It  has  been  contended  on  the 
part  of  the  defendant  Williams,  that  it  includes  only  the  parts 
immediately  adjoining :  but  I  do  not  see  how  they  can  put  that 
construction  upon  it,  because  the  covenant  extends  to  all  the 
messuages  to  be  built  on  the  east  and  west  sides,  and  according 
to  their  construction  it  would  be  exhausted  by  a  single  messuage. 
In  my  view  of  the  case  it  includes  all  the  land  to  the  east  and 
west  as  far  as  the  utmost  extremity  in  both  those  directions. 

This  case  is  not  within  the  range  of  cases  between  A.  and  B. : 
but  it  is  a  case  in  which  persons  claiming  under  A.  have  in 
[  ^22  ]  equity  acquired  rights  both  against  A.  and  B.,  which  ^could  not 
well  be  treated  of  in  a  court  of  law.  If  the  matter  were  res 
Integra,  I  should  say  that  Williams  had  bound  himself  in  equity 
to  make  no  new  grant,  without  giving  notice  of  this  covenant  to 
all  subsequent  grantees.  The  object  which  Williams  had  in 
view  seems  to  have  been,  to  have  laid  out  the  whole  of  the  land 
upon  a  general  plan,  and  to  get  as  many  grantees  as  he  could  to 
be  subject  to  the  same  obligations  as  Boper ;  and  the  covenant 
entered  into  by  Williams  with  Boper  was  for  the  benefit  of  all 
such  grantees.  Having  long  lived  in  Gower  Street,  I  have  often 
been  in  the  habit  of  illustrating  my  view  of  such  cases  by  refer- 
ence to  the  stipulations  contained  in  the  Duke  of  Bedford's 
leases.  In  the  lease  of  every  house  on  the  east  side  of  that 
street  is  contained  a  covenant  that  there  shall  be  no  erection 
behind  them  exceeding  a  certain  height.  The  landlord  in  such 
a  case  is  stipulating  not  only  for  his  own  benefit  but  for  the 
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benefit  of  all  the  tenants  in  that  neighbourhood.  If  therefore  bopsb 
the  landlord  in  some  particular  instances  lets  loose  some  of  his  Yfu^iAus. 
tenants,  he  cannot  come  into  equity  to  restrain  others  from 
infringing  the  covenant  to  whom  he  has  not  given  such  a  licence. 
He  may  have  a  good  case  for  damages  at  law ;  but  if  he  thinks 
it  right  to  take  away  the  benefit  of  his  general  plan  from  some 
of  his  tenants,  he  cannot  with  any  justice  come  into  equity  for 
an  injunction  against  those  tenants.  It  is  not  a  question  of 
mere  acquiescence :  but  in  every  instance  in  which  the  grantor 
suffers  grantees  to  deviate  from  a  general  plan  intended  for  the 
benefit  of  all,  he  deprives  others  of  the  right  which  he  had  given 
them,  to  have  the  general  plan  enforced  for  the  benefit  of  all. 
In  such  cases  I  have  always  understood  this  Court  will  leave  the 
parties  to  their  remedy  at  law. 

There  is  another  view  in  which  this  case  may  be  considered : 
every  relaxation  which  the  plaintiff  has  permitted  in  allowing 
houses  to  be  built  in  violation  of  the  covenant  amounts  pro 
tanto  to  a  dispensation  of  the  obligation  intended  to  be  contracted 
by  it.  Yery  little  in  cases  of  this  ^nature  is  sufficient  to  shew  [  ^23  ] 
acquiescence ;  and  courts  of  equity  will  not  interfere  unless  the 
most  active  diligence  has  been  exerted  throughout  the  whole 
proceeding.  It  is  not  sufficient  to  have  given  notice  of  the 
covenant  in  1818.  In  every  case  of  this  sort  the  party  injured 
is  bound  to  make  immediate  application  to  the  Court  in  the 
first  instance ;  and  cannot  permit  money  to  be  expended  by  a 
person,  even  though  he  has  notice  of  the  covenant,  and  then 
apply  for  an  injunction.  Taking  all  the  circumstances  together, 
the  permission  to  build  contrary  to  the  covenant,  and  the  laying 
by  four  or  five  months  before  filing  the  bill,  this  is  not  a  case  in 
which  a  court  of  equity  ought  to  interfere  by  injunction ;  but  the 
plaintiff  must  be  left  to  his  remedy  at  law. 

Injunction  dissolved. 
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NOUAILLE  V.  GREENWOOD.t 

^"^'J^^^'  (Turn.  &  Enss.  26-29.) 

Bldon^  0  ^  equitable  tenant  in  tail  aliens  in  fee  by  way  of  mortgage ;  a  good 

'    •  •  equitable  recovery  may  be  suffered  of  the  secondary  equitable  estate 

^  ^^  J  without  the  ooncunence  of  the  mortgagee. 

The  bill  in  this  cause  prayed  the  specific  performance  of  a 
contract  for  the  purchase  by  the  defendant  of  an  estate  at 
Tonbridge.  The  Master  reported  that  a  good  title  could  not  be 
made;  exceptions  were  taken  by  the  plaintiff  to  the  Master's 
report,  and  allowed  by  the  Vioe-Chancellob.  From  the  order 
allowing  the  exceptions  the  defendant  appealed. 

The  objection  to  the  title  arose  from  a  recovery  suffered  by  a 
[  *27  ]  person  of  the  name  of  Isabella  Cooke  in  the  year  *1746 ;  it  was 
inferred  from  the  recovery  that  an  estate  tail  had  previously 
existed,  which  it  was  alleged  had  not  been  effectually  barred  by 
the  recovery,  because  the  legal  estate  was  in  a  mortgagee  who 
had  not  joined  in  making  the  tenant  to  the  prsBcipe. 

The  abstract  stated  a  fine  levied  in  Hilary  Term,  1741,  of  an 
estate  at  Tonbridge  by  John  Cooke  and  Isabella  his  wife ;  and 
the  will  of  the  said  John  Cooke  dated  the  24th  of  June,  1748, 
which  contained  a  recital,  "  that  his  wife  had  passed  a  fine  of  all 
her  estate  at  Tonbridge,  and  had  settled  the  same  in  trustees, 
and  had  given  them  a  power  to  raise  the  sum  of  400Z.,  and  to 
make  the  said  estate  chargeable  with  the  payment  thereof;"  and 
by  which  in  case  of  his  death  before  the  said  sum  should  be 
raised  he  charged  the  said  estate  therewith. 

The  abstract  further  stated  indentures  of  lease  and  release 
dated  the  19th  and  20th  of  May,  1746,  whereby  Isabella  Cooke, 
her  husband  being  then  dead,  conveyed  the  estate  in  question  to 
the  use  of  John  Stow  in  fee,  subject  to  redemption ;  and  an  in- 
denture of  bargain  and  sale  dated  the  18th  of  June,  1746, 
whereby,  for  barring  all  estates  tail,  she  conveyed  the  premises 
to  Joseph  Curzon  in  fee,  to  make  him  tenant  of  the  freehold  for 
suffering  a  recovery,  which  it  was  declared  should  enure  to  the 
use  of  her,  Cooke,  in  fee.  A  recovery  was  suffered  accordingly 
in  Trinity  Term,  1746,  in  which  she  was  vouched. 

t  Be  Dudwn'B  Contract  (1878)  8  Ch.  D.  628,  47  L.  J.  Ch.  632. 


T0L.3can.]  1822.    CH.    T.  &  E.  27—29.  176 

The  abstract  further  stated  indentures  of  lease  and  release    Nouaille 
dated  the  7th  and  8th  of  July,  1746,  and  made  between  Stow  of  gbebkwood. 
the  first  part,  Cooke  of  the  second  part,  and  Sidney  Stafford 
Smyth,  Esq.  (afterwards  one  of  the  Barons  of  the  Court  of  Ex- 
chequer,) of  the  third  part,  by  which  Stow  and  Cooke  conveyed 
the  premises  to  Smyth  as  a  security  for  the  original  mortgage 
money  and  a  further  sum  ^advanced  by  him.    It  then  stated  the       [  *28  ] 
will  of  Isabella  Cooke,  by  which  she  devised  to  Edward  Lloyd  in 
fee ;  and  an  indenture  dated  the  21st  of  November,  1749,  by 
which  a  further  sum  advanced  by  Smyth  was  secured  upon  the 
mortgaged  premises. 

From  1749  to  the  present  time  the  estate  had  been  held  under 
the  title  of  the  mortgagors. 

Mr.  Sugden  and  Mr.  Barber  for  the  defendant  the  pur- 
chaser : 

Insisted  that  the  presumption  from  the  recovery  was,  that  a 
legal  estate  tail  existed,  especially  as  the  husband's  will  referred 
to  a  settlement ;  and  that  a  reconveyance  from  the  mortgagee 
could  not  be  presumed,  as  he  had  conveyed  subsequent  to  the 
recovery. 

Mr.  Hart,  Mr.  Preston^  and  Mr.  Seton,  for  the  plaintiffs : 

There  is  no  evidence  of  any  estate  tail ;  it  is  mere  suspicion 
ending  in  suspicion,  and  cannot  be  the  legitimate  ground  of  legal 
decision.  The  settlement  referred  to  in  the  will  is  no  evidence 
of  an  estate  tail.  Nothing  is  more  common  than  recoveries 
suffered  without  reason.    *    ♦    * 

The  Lobd  Chancellor  :  [  29  j 

The  will  of  John  Cooke  in  1743  is  evidence,  that  under  some 
fine  there  was  a  settlement  in  trustees :  but  whether  the  legal 
estate  was  vested  in  them,  or  merely  a  power  given  to  raise  a 
charge  on  the  estate,  does  not  precifiely  appear.  Although  the 
expressions  are  inaccurate,  the  presumption  seems  to  me  to  be 
that  the  legal  estate  was  vested  in  the  trustees. 

The  settlement  is  not  noticed  in  the  deed  to  lead  the  uses 
of  the  recovery:  but  although  there  is  no  doubt  that  many 
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NouAiLLE  recoveries  have  been  suiSered  UDnecesBarily,  it  is  reasonable  to 
Oreemwood.  suppose  that  this  recovery  was  suffered  with  reference  to  the 
settlement.  If  then  the  legal  estate  was  in  the  trustees,  the 
mortgage  in  fee  conveyed  to  Stowe  only  an  equitable  estate, 
and  then  a  good  equitable  recovery  might  be  suffered  of  the 
secondary  equitable  estate  without  the  concurrence  of  the  mort- 
gagee. 

At  the  time  of  the  transfer  of  the  mortgage  to  Sir  S.  S. 
Smythe,  th^re  is  no  evidence  that  he  had  all  the  antecedent 
instruments  before  him :  but  it  is  a  strong  thing  to  say  that  the 
title  was  not  examined.  We  ought  to  give  credit  to  men  of 
eminence  in  the  profession  who  were  dealing  for  their  own 
security,  and  therefore  must  conceive  that  the  title  was  not 
accepted  without  examination. 

Besides  this  there  has  been  continued  enjoyment  under  the 
title  as  contended  for  by  the  plaintiff;  although  I  cannot  say 
that  ingenuity  will  not  find  objections  to  the  title.  There  is  no 
doubt  that  it  is  better  than  ninety-nine  out  of  one  hundred. 

Appeal  dismissed. 


VOL.  ran.] 
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BACON  V.   PEOCTOE.t 

(Tom.  &  BuB8.  31—41.) 

The  plaintifPs  father,  upon  the  marriage  of  his  daughters,  demises  an 
estate  to  trustees,  upon  trusts  for  raising  certain  sums,  which  are  settled 
upon  the  daughters  and  their  children ;  and  by  his  will,  after  charging 
the  estate  with  other  sums  to  be  settled  upon  the  same  trusts,  with 
portions  for  sons,  and  with  a  further  sum  in  discharge  of  a  mortgage  of 
another  estate,  devises  it  to  other  trustees,  upon  trust  from  time  to  time 
to  receive  the  rents  and  profits,  and  to  invest  the  same  in  the  purchase 
of  stock,  so  as  to  accumulate  and  form  a  fund  for  the  payment  of  the 
aforesaid  charges;  and  after  the  same  should  have  been  raised  and 
paid,  upon  trust  to  pay  the  net  rents,  issues,  and  profits  unto  or  for  the 
benefit  of  such  person  of  his  own  name,  blood  and  family,  as  for  the 
time  being  should  succeed  to  and  be  invested  with  his  title  and  dignity 
of  a  baronet,  to  the  end  that  his  said  estate  might  be  continued  in  his 
name,  blood,  and  family,  and  be  enjoyed  and  go  along  with  his  title,  so 
long  as  the  rules  of  law  and  equity  would  permit ;  but  if  upon  failure 
of  issue  male  of  his  body  there  should  not  be  any  person  who  should  be 
entitled  to  enjoy  his  title,  upon  trust  to  stand  seised  of  the  estate,  for 
the  benefit  of  the  person  or  persons  who  should  be  his  right  heir  or  heirs 
at  law,  and  to  convey  and  assure  the  same  accordingly :  Held,  that  the 
trust  for  accumulation  was  good,  and  that  the  plaintiff,  the  succeeding 
baronet,  took  a  veeted  estate  for  life,  subject  to  the  debts  and  charges. 

Sm  Edmund  Baoon,  premier  baronet  of  England,  by  his  will 
dated  the  19th  of  Jane,  1815,  after  reciting,  *that  he  had  issae 
then  living,  five  children,  viz.  Edmund  Bacon  his  eldest  son, 
and  Ann  Frances  Hussey,  Nicholas  Bacon,  Maria  Hodge,  and 
Henry  Bacon  his  younger  children ;  and  that  by  a  settlement 
made  previously  to  the  marriage  of  his  said  daughter  Ann. 
Frances  with  Edward  Thomas  Hussey,  Esq.  he  had  granted  and 
demised  certain  parts  of  his  estate  in  Chancery  Lane  and  its 
vicinity  to  trustees  for  the  term  of  500  years,  upon  trust  to  raise 
the  sum  of  2,5002.  within  three  months  next  after  his  decease, 
and  to  stand  possessed  thereof  upon  trust  for  the  benefit  of  the 
said  Edward  Thomas  Hussey  and  Ann  Frances  his  wife,  and 
their  issue ;  and  that  by  a  settlement  made  previously  to  the 
marriage  of  his  said  daughter  Maria  with  Edward  Hodge,  Esq. 
he  had  granted  and  demised  other  parts  of  his  said  Chancery 
Lane  estate  to  other  trustees  for  the  like  term  of  500  years,  upon 
trust  to  raise  another  sum  of  2,500Z.  within  three  months  next 

t  Tetmrt  v.  Lawson  (1874)  L.  B.  18  Eq.  490,  43  L.  J.  Ch.  673. 
B.R. — ^VOL.  XXJJl.  N 
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Bagok  after  his  decease,  and  to  stand  possessed  thereof  upon  trusts  for 
Pbootob.  the  benefit  of  the  said  Edward  Hodge  and  Maria  his  wife  and 
their  issue ;  and  after  further  reciting  that  he  had  advanced  to 
his  son  the  said  Henry  Bacon  the  sum  of  8,0002.,  2,000L  of 
which  he  had  borrowed  upon  mortgage  of  his  estate  at  Thorpe 
in  the  County  of  Norfolk;  subjected  and  charged  his  said 
Chancery  Lane  estate  to  and  with  the  payment  of  the  sum  of 
4,0002.  with  interest  at  the  rate  of  five  per  cent,  per  annum, 
from  the  time  of  his  decease,  and  directed  that  two  sums  of 
600Z.  and  600Z.,  parts  of  such  sum  of  4,0002.,  should  be  paid  to 
the  trustees  of  the  marriage  settlements  of  his  said  two  daughters 
upon  the  trusts  declared  by  such  settlements  respectively  of  the 
sums  of  2,5002.  and  2,6002.  thereby  directed  to  be  raised ;  and 
that  8,0002.,  the  residue  of  the  said  sum  of  4,0002.,  should  be 
paid  to  his  son  the  said  Nicholas  Bacon.  The  testator  then 
charged  the  said  Chancery  Lane  estate  with  the  further  sum  of 
2,0002. ;  and  directed  the  same  to  be  raised  by  his  trustees  out 
of  the  rents  and  produce  of  that  estate,  and  applied  in  discharge 
[  *S3  ]  of  the  before  mentioned  mortgage  of  2,0002.  and  interest,  *and  to 
the  trusts  of  the  said  several  terms  of  five  hundred  years  and  five 
hundred  years  respectively  created  by  the  marriage  settlements 
of  his  said  two  daughters,  the  said  testator  gave  and  devised  the 
said  Chancery  Lane  estate  unto  and  to  the  use  of  the  trustees 
named  in  his  will  their  heirs  and  assigns  for  ever ;  upon  trust 
from  time  to  time  to  receive  the  rents  and  profits  thereof ;  and 
after  keeping  the  same  in  proper  repair,  and  paying  all  necessary 
outgoings  in  respect  thereof,  to  pay  and  keep  down  out  of  the  net 
rents  and  profits  the  interest  of  the  said  two  several  sums  of 
2,5002.  and  2,5002.  respectively  directed  to  be  raised  under  the 
trusts  of  the  said  several  terms  of  five  hundred  years  and  five 
hundred  years,  and  of  the  said  sums  of  4,0002.  and  2,0002.  so 
thereby  charged  as  aforesaid,  and  subject  thereto,  upon  trust  to 
lay  out  and  invest  all  the  residue  of  such  net  rents  and  profits  in 
the  public  stocks  or  funds  in  their  names  at  interest,  and  from 
time  to  time  to  place  out  and  invest  in  like  manner  all  the 
dividends  or  annual  proceeds  which  should  arise  or  accrue  from 
such  stocks  or  funds,  and  from  the  stocks  or  funds  upon  which 
such  dividends  or  annual  proceeds  might  be  so  placed  or  invested 
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SL3  aforesaid ;  so  that  the  said  residuary  or  overplus  rents  and       Bacon 
profits,  and  the  dividends  or  annual  proceeds  of  the  stocks  or     pbootor. 
funds  upon  which  the  same  might  be  respectively  placed  or 
invested,  might  accumulate  until  a  fund  should    be  created 
sufficient  to  answer  pay  and  satisfy  the  said  two  several  sums  of 
%500l.  and  2,500Z.  respectively  directed  to  be  raised  and  paid 
under  the  trusts  of  the  said  several  terms  of  five  hundred  years 
and  five  hundred  years,  at  which  period  the  said  testator  directed 
that  the  said  two  several  sums  of  2,5001.  and  2,500Z.  should  be 
respectively  raised  and    paid  out  of  such  accumulated    fund 
accordingly;   and  after  payment  of  the  said  several  sums  of 
2,5001.  and  2,5002.  the  said  testator  directed  his  said  trustees  to 
place  out  and  invest  all  such  residuary  or  overplus  rents  issues 
and  profits  as  aforesaid,  so  that  the  same  might  accumulate  in 
like  manner  until  a  fund  should  be  created  sufficient  *to  answer 
pay  and  satisfy  the  said  sums  of  4,000Z.  and  2,000Z.  so  thereby 
charged  on  his  said  estate  as  aforesaid,  when  he  directed  that 
such  accumulated  fund  should  be  sold  and  disposed  of,  and  the 
produce  thereof  applied  in  payment  of  the  same  in  the  pro- 
portions and   manner  thereinbefore  mentioned   and  directed. 
And  after  the  said  several  sums  of  2,500Z.  and  2,5002.  and  4,0002. 
and  2,0002.  respectively  should  have  been  fully  raised  and  paid, 
the  said  testator  directed  his  said  trustees  from  time  to  time  to 
pay  apply  and  dispose  of  all  the  net  rents  and  profits  of  his  said 
estate  unto  or  for  the  benefit  of  such  person  of  his  own  name 
blood  and  family,  as  for  the  time  being  should  succeed  to  and  be 
invested  with  his  title  and  dignity  of  premier  baronet  of  England; 
to  the  end  intent  and  purpose  that  the  said  estate  might  be  con- 
tinued and  preserved  in  the  name  blood  and  family  of  him  the 
said  Sir  Edmund  Bacon,  and  that  the  net  rents  and  profits 
thereof  might  be  enjoyed  and  go  along  with  his  said  title  and 
dignity  of  premier  baronet  of  England  so  long  as  the  rules  of  law 
or  equity  would  permit :  but  if  upon  or  after  failure  of  issue  male 
of  his  body,  there  should  not  be  any  person  who  under  or  by 
virtue  of  the  letters  patent  whereby  his  said  title  or  dignity  was 
originally  granted  or  created  should  be  entitled  to  have  and 
enjoy  his  said  title  and  dignity  of  premier  baronet  of  England, 
80  that  such  title  and  dignity  should  become  extinct,  then  and  in 
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Baoon  such  case  and  from  thenceforth  the  said  testator  willed  and 
pbootob.  directed  that  his  said  trustees,  and  the  sorvivors  and  sorvivor  of 
them,  and  the  heirs  and  assigns  of  such  survivor,  should  subject 
and  without  prejudice  to  the  trusts  and  directions  thereinbefore 
declared  and  contained,  stand  and  be  seized  of  and  interested  in 
his  said  estate  in  trust  for  or  for  the  benefit  of  the  person  or 
persons  who  should  then  be  his  right  heir  or  heirs  at  law,  and 
should  convey  and  assure  the  same  accordingly.  And  after 
giving  to  his  eldest  son  the  said  Edmund  Bacon  the  use  and 
[  •SB  ]  enjoyment  during  his  life  *of  a  certain  piece  of  plate,  and  direct- 
ing that  after  the  decease  of  his  said  son,  the  same  should  be 
held,  used  and  enjoyed  by  the  person  or  persons  for  the  time 
being  who  should  succeed  to  his  title  and  dignity  of  premier 
baronet  of  England  so  long  as  the  rules  of  law  or  equity  would 
permit,  the  testator  devised  all  his  other  real  estates,  and  also  all 
his  personal  estate  not  specifically  bequeathed  to  his  said  eldest 
son,  his  heirs  executors  and  administrators.  He  afterwards 
made  two  codicils  dated  respectively  the  22nd  July,  1818,  and 
the  6th  April,  1820.  By  the  first  of  which  he  revoked  the 
appointment  of  one  of  the  trustees  named  in  his  will;  and  by 
the  second  of  which  he  revoked  the  bequest  of  1,0002.  and 
interest,  part  of  the  sum  of  8,000Z.  and  interest  given  by  his  will 
to  his  son  Nicholas,  and  directed  that  the  sum  of  2,0001.  only 
should  be  paid  to  him  with  the  interest  in  the  manner  directed 
by  his  will  respecting  the  sum  of  8,0002. 

The  testator  died  on  the  6th  of  September,  1820,  leaving  Sir 
Edmund  Bacon  his  eldest  son  and  heir-at-law,  and  the  four  other 
children  named  in  his  will  surviving.  Sir  Edmund  Bacon  the 
son  had  issue  living  at  the  death  of  the  testator,  two  sons 
Edmund  and  Nicholas  Henry  Bacon.  And  the  said  Nicholas 
Bacon  had  issue  then  living  a  son  Henry  Hickman  Bacon :  but 
there  had  never  been  any  other  male  issue  of  the  sons  of  the 
testator.  The  daughters  of  the  testator  had  issue  several 
children  living  at  the  time  of  his  death. 

The  bill  was  filed  by  Sir  Edmund  Bacon,  against  the  trustees 
of  the  will  of  the  testator,  and  of  the  marriage  settlements  of  his 
daughters,  and  against  the  said  four  other  children  of  the 
testator,  and  his  said  grandchildren;  ^d  after  stating  the  letters 
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I»atent  by  which  the  dignity  of  a  baronet  was  conferred  on  and  Baoon 
limited  to  Sir  Nicholas  Bacon  and  the  heirs  male  of  his  body,  Pboctob. 
and  that  the  dignity  had  descended  upon  the  testator,  and  apon 
his  death  had  *devolved  to  the  plaintiff,  who  was  entitled  thereto  [  •36  ] 
in  tail  male,  the  plaintiff  insisted  that  the  trusts  of  the  testator's 
will  and  his  second  codicil,  or  at  least  such  of  them  as  were 
subsequent  to  the  trusts  or  directions  for  accumulation  contained 
in  the  will,  were  absolutely  void  as  being  too  remote  and  tending 
to  a  perpetuity :  and  that  as  heir-at-law  of  the  testator  he  was 
entitled  to  have  the  real  estates  respecting  which  such  trusts 
had  been  declared,  conveyed  to  him  in  fee  simple,  subject  only 
to  the  charges  created  by  the  testator  in  his  lifetime,  or  at  least 
subject  only  to  such  charges  and  the  charges  created  by  his  will 
And  second  codicil  and  to  the  trusts  for  accumulation  so  far  as 
the  same  were  legal.  But  if  the  Court  should  be  of  opinion  that 
all  the  trusts  of  the  will  and  codicil  were  valid,  then  the  plaintiff 
submitted  that  as  answering  the  description  of  the  first  person 
of  the  testator's  name  blood  and  family,  who  had  succeeded  to 
and  was  invested  with  the  title  or  dignity  of  premier  baronet  of 
England,  he  was  entitled  to  the  real  estates  in  question  in  fee 
simple,  or  at  least  in  tail  male,  subject  to  the  charges  trusts  and 
directions  aforesaid,  and  that  he  was  entitled  to  have  the  amount 
of  such  charges  forthwith  raised  by  sale  or  mortgage  of  the  said 
estates,  and  to  be  let  into  possession  of  such  of  the  said  estates 
as  should  not  be  sold  as  from  the  death  of  the  testator,  subject, 
in  case  the  amount  of  the  charges  should  be  raised  by  mortgage, 
to  such  mortgage.  He  further  contended  that  the  legal  estate, 
subject  to  such  mortgage  if  the  same  should  be  made,  ought  to 
be  conveyed  to  him  forthwith  without  waiting  till  the  amount  of 
the  charges  should  be  raised  by  accumulation.  But  in  case  the 
Court  should  be  of  opinion  that  the  plaintiff  was  not  entitled  to 
a  larger  interest  than  an  estate  for  life,  and  that  the  amount  of 
the  charges  ought  not  to  be  raised  by  sale  or  mortgage,  the  plain- 
tiff insisted  that  he  ought  to  be  at  liberty  to  pay  off  the  charges  out 
of  his  own  monies,  and  the  monies  which  had  accrued  or  should 
accrue  from  the  rents  of  the  said  premises,  and  to  be  let  into  the 
possession  of  the  said  premises,  and  that  in  case  of  his  ^decease  [  *37  ] 
before  he  should  be  reimbursed  out  of  the  rents  and  profits,  the 
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Bacon  deficiency  ought  to  be  a  charge  upon  the  premises  for  the  benefit 
Pboo'tob.     of  his  estate.    The  prayer  of  the  bill  was  accordingly. 

The  defendants  Edmund  Bacon  and  Nicholas  Henry  Bacon  by 
their  answer  insisted,  that  the  trusts  contained  in  the  will  and  second 
codicil  of  the  testator  were  valid  and  legal;  and  that  the  plaintiff 
was  not  entitled  to  a  larger  interest  than  an  estate  for  his  life^ 
in  the  premises  of  which  the  aforesaid  trusts  were  declared  by 
the  will. 

The  defendants  Nicholas  Bacon,  Henry  Bacon,  and  Henry- 
Hickman  Bacon,  submitted  that  the  sums  by  the  will  and  codicil 
of  the  testator  charged  upon  the  said  estate  ought  to  be  raised 
out  of  the  rents  and  profits  thereof,  and  thai  subject  to  the  pay- 
ment of  such  sums  the  estates  ought  to  be  settled  as  the  Court 
should  direct,  so  as  to  go  to  the  person  or  persons  who  for  the 
time  being  should  be  entitled  to  the  dignity  of  premier  baronet 
of  England  for  as  long  a  time  as  the  rules  of  law  and  equity 
would  permit. 

The  defendants  the  daughters  of  the  testator,  and  their 
children,  claimed  to  have  the  sums  by  the  will  and  codicil  of  the 
testator  given  for  their  benefit  raised  out  of  the  estate  on  which 
they  were  charged. 

Mr.  Shadwell  and  Mr,  Preston  for  the  plaintiff: 

This  is  a  case  prima  impresrionisy  with  respect  to  the  trusts 
for  accumulation  they  are  void  as  far  as  the  grandchildren  are 
concerned,  for  the  statute  89  &  40  Geo.  III.,  c.  98,  only  excepts, 
accumulations  for  the  payment  of  debts,  and  portions  of  children,, 
and  grandchildren  are  not  within  the  exception.  In  the  next 
[  *38  ]  place  this  is  a  trust  executed,  *and  not  executory,  which  distin- 
guishes this  case  from  Hvmherston  v.  Humberston^  and  the 
other  cases  in  which  the  Court  has  acted  upon  the  cypres: 
doctrine.  Here  the  testator  has  executed  his  own  purpose,  he 
has  suspended  the  vesting  of  the  estate  till  after  the  payment  of 
debts  an  indefinite  time  which  cannot  be  ascertained  by  the 
Court.  The  devise  therefore  is  void ;  and  the  trustees  become 
seized  of  the  legal  estate  in  trust  for  the  plaintiff  as  heir-at-law  of 
thia  testator. 

tip.  Wxns.  332. 
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On  the  supposition  however  of  the  devise  being  supported,  the  Baook 
next  consideration  is  what  was  the  intention  of  the  testator,  and  pbootob. 
what  is  the  effect  of  his  will.  The  intention  is  incompatible  with 
law.  It  auns  at  an  interest  co-extensive  with  the  baronetcy. 
The  law  will  not  permit  it  to  be  effectuated  beyond  the  extent  of 
giving  either  an  estate  to  the  heirs  male  of  the  body  of  the  first 
baronet,  which  would  give  an  estate  in  tail  male  to  the  present 
plaintiff ;  or  by  giving  successive  estates  for  life  within  the  rule 
against  perpetuities,  with  remainder  to  the  heirs  male  of  the 
body  of  the  first  baronet. 

Mr.  Home  and  Mr.  Sidebottom  for  the  sons  of  the  plaintiff: 

This  is  an  executed  gift  in  fee  to  the  trustees ;  the  beneficial 
interests  must  take  effect  immediately.  The  accumulation  is  a 
mode  of  payment  only,  for  the  sums  secured  by  the  two  terms 
of  five  hundred  years  and  five  hundred  years  are  antecedent 
charges  on  the  corpus  of  the  estate,  and  the  sums  of  4,000Z.  and 
2,000L  charged  on  the  estate  by  the  will,  are  distinct  charges, 
independent  of  the  trusts  for  accumulation.  The  legatees  of 
those  sums  would  be  entitled  to  have  them  raised,  even  if  the 
trusts  for  accumulation  should  be  held  to  be  void.  The  words 
"  from  and  after  "  do  not  *postpone  in  point  of  time,  but  only  in  t  'SS  J 
order  of  interest.    ♦    *    ♦ 

Mr.  Sugden  and  Mr.  Rolfe  for  the  trustees  of  the  will : 

Two  things  are  clear,  first  that  the  trust  for  accumulation  is 
not  void.  Secondly,  that  the  estates  take  effect  immediately 
subject  to  the  charges,  Tregonwell  v.  Sydenham.^  The  only 
question  is  as  to  the  person  to  take,  and  the  quantity  of  interest. 
There  are  two  difficulties,  first  that  the  dignity  is  an  estate  in 
tail  male ;  secondly  that  it  was  not  the  intention  of  the  testator 
to  make  the  common  limitations  in  strict  settlement.  The  case 
of  Lord  Deerhurat  v.  The  Duke  of  St.  Albanal  was  attended  with 
similar  difficulties.  The  Court  may  determine  that  the  plaintiff 
is  entitled  for  life ;  and  then  stop  or  go  on  by  declaring  a  remain- 
der over  to  such  person  as  at  the  plaintiff's  death  shall  be  premier 

t  15  E.  E.  40  (3  Dow,  194).  J  21  E.  E.  292  (5  Mad.  232). 
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Bacok       baronet  for  life,  or  in  tail,  according  as  he  was  bom  before  or 
Peootob.     after  the  death  of  the  testator,!  remainder  to  the  heirs  male  of 
the  body  of  the  first  baronet. 

[  40  ]  Mr.  Wingfield  and  Mr.  Blake  for  the  defendants  Nicholas 

Bacon,  Henry  Bacon,  and  Henry  Hickman  Bacon. 

Mr.  R(ywpeU  for  the  daughters  of  the  testator  and  their 
children,  and  for  the  trustees  of  the  terms  of  five  hundred  years 
and  five  hundred  years. 

Gbaham,  B.  : 

I  will  not  postpone  my  judgment  for  further  consideration, 
because  I  have  formed  my  opinion  on  the  first  point.  It  has 
been  contended  that  the  plaintiff  is  entitled  as  heir-at-law 
because  there  is  a  trust  for  certain  accumulations  which  look  to 
an  indefinite  period,  and  no  interest  is  given  to  any  person  till 
after  the  accumulation  is  determined.  That  is  not  my  view  of 
the  case :  my  opinion  is  that  the  testator's  intention  was  simply 
to  provide  a  fund  for  some  specific  debts  and  charges,  and  then 
that  the  persons  entitled  should  take.  He  had  no  intention  of 
suspending  the  beneficial  interest  in  the  mean  time  till  the  debts 
and  charges  should  be  paid.  All  the  authorities  shew  that 
where  an  estate  is  given  to  trustees  to  pay  debts,  and  then  to  a 
person  designated,  the  person  designated  takes  at  once  subject  to 
the  debts. 

This  case  is  not  open  to  any  objection  on  account  of  the 
accumulation  directed  by  the  will.  There  is  no  accumulation  for 
the  purpose  of  suspension.  The  Act  of  the  89th  &  40th  of 
Geo.  ni.  does  not  apply ;  and  if  it  did,  there  is  an  express 
exception  in  the  case  of  debts  and  portions.  Under  these 
circumstances  it  is  quite  clear  that  the  enjoyment,  and  not 
the  property,  is  tied  up.  And  the  estate  vests  in  the  same 
manner  as  if  the  testator  had  created  a  term  for  payment  of 
his  debts. 

Having  said  thus  much,  it  is  not  necessary  to  declare  beyond 
[  *4i  ]       the  estate  to  which  the  present  plaintiff  is  entitled.  "^The  clearest 

t  Litt.  8.  352. 
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view  of  the  case  therefore  is  to  refer  it  to  the  Master  to  take  an       Baooh 
acconnt  of  the  rents  and  profits,  and  to  state  the  annual  value,     pbootob. 
and  also  to  enquire  and  state  what  the  incumbrances  are,  and  to 
declare  the  plaintiff  entitled  to  an  estate  for  life  subject  to  the 
debts  and  charges ;  the  plaintiff  to  be  at  liberty  to  lay  proposals 
before  the  Master  for  paying  off  the  incumbrances. 


LYNN  V.  BEAVEB.  1822. 

(Turn.  &  EuBS.  63—70.)  -O^^.  18. 

Executor,  taking  a  contingent  reversionary  interest  under  the  will,         ^^^^* 
not  precluded  from  giving  evidence  of  the  intention  that  he  should  have 
the  residue  beneficially.  j^^ 

[Although  the  law  relating  to  an  executor's  title  to  undisposed       r  ^^ . 
of  residue  has  been  altered  (see  2  B.  B.  285),  yet  the  following 
passage  from  the  judgment  in  this  case  may  be  found  useful.] 

Thb  Lobd  Ghancellob  : 

*  *  There  is  no  doubt  that  where  upon  the  face  of  a  will  it  [  68  ] 
appears  that  the  executor  was  intended  to  take  the  office  only, 
where  the  testator  has  raised  a  trust  which  fails  of  being  carried 
into  effect,  or  where  he  has  clearly  intended  to  create  a  par- 
ticular trust,  which  he  has  failed  in  doing,  the  next-of-kin  will 
take  as  against  the  executor.  On  the  other  hand  it  is  equally 
clear,  that  if  the  case  be  a  case  of  a  mere  legacy  given  to  an 
executor,  where  the  presumption  of  law  is  to  be  acted  upon  that 
the  testator  could  not  mean  to  give  all  and  part,  a  presumption, 
which,  whether  reasonable  or  not,  the  Court  is  bound  to  act  upon, 
as  the  doctrine  has  been  so  long  laid  down,  the  executor  may 
rebut  the  presumption  by  parol  evidence ;  always  having  regard 
to  the  nature  of  the  evidence,  to  declarations  which  were  made, 
as  in  this  case  for  instance,  before  the  testator  made  his  will,  at 
the  time  of  making  his  will,  and  after  he  had  made  his  will ;  and 
in  giving  effect  to  all  the  declarations,  having  regard  to  the  cir- 
cumstances under  which  they  were  made. 
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yjj^22,  23.  ^^p^^  ^  j^^  70-77.) 

I^'d  Collieries  are  a  species  of  trade. 

ELDOK,  uu  Eesiduary  legatee,  tenant  for  life,  or  reversioner,  may  become  the- 

purchaser  of  an  estate  sold  in  the  Master's  office. 

[  '^  ]  [In  this  case  the  Lobd  Ghanobllob  obsorved :]    *    *    It  has 

been  solemnly  determined  in  this  Court,  that  the  sale  of  a  colliery 
is  not  like  the  sale  of  a  landed  estate,  and  that  a  purchaser  under 
the  decree  of  this  Court,  is  not  entitled  to  call  for  an  account  of 
the  profits  of  a  colliery  from  any  particular  quarter  day,  as  upon 
the  sale  of  a  landed  estate  he  is  entitled  to  do.  Collieries  and 
landed  estates  are  quite  different  in  the  contemplation  of  thia 
Court ;  a  colliery  being  always  considered  as  a  trade,  the  profits 
accruing  from  day  to  day  as  in  all  trading  concerns.  There  are 
decisions  of  Lord  Habdwiceb's  to  that  effect,  where  he  held  that  & 
bill  would  lie  for  an  account  of  the  profits  of  a  colliery,  although 
for  an  account  of  the  rents  and  profits  of  real  estate  no  bill  could 

[  76  ]  be  maintained.  *  *  There  can  be  no  doubt  at  this  time 
of  day  that  a  residuary  legatee  may  become  the  purchaser  of  an 
estate  sold  in  the  Master's  office,  so  may  a  tenant  for  life,  or  the 
owner  of  a  reversionary  interest :  but  if  the  matter  were  res 
integra  I  should  have  great  doubts  whether  they  ought  to  be 
allowed  to  do  so ;  they  thereby  frequently  contrive  to  buy  the  fee 
simple  at  a  rate  at  which  no  one  else  could  get  it ;  from  their 
knowledge  of  the  property  they  stand  nearly  in  the  same  situa* 
tion  as  trustees,  who  are  excluded  on  this  ground  from  bidding; 
for  trust  property.! 


t  Seejpwt,  p.  193. 
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WITHY  V.  COTTLE.  1822. 

(Turn.  &  Buss.  78—80 ;  1  Simon  &  Stuart,  174—178.)  ^^'^' 

Where  damages  in  an  action  at  law  for  breach  of  a  contract  to  sell  a  Lbach,  V.-C, 
chattel  would  be  an  insufficient  remedy  for  the  purchaser,  although  a         2823 
sufficient  remedy  for  the  vendor,  a  demurrer  to  a  bill  by  the  vendor  for      jg^j^^  31. 
a  specific  performance  was  overruled,  because  the  remedy  in  this  Court      Feh,  6,  7. 
must  be  mutual  for  purchaser  and  vendor. 

Upon  a  motion  for  a  reference  of  title,  where  the  performance  of  the         ^     t  n 
contract  is  resisted  upon  other  grounds,  the  Court  will  look,  into  the        r  78  1  * 
answer  to  see  whether  those  other  grounds  are  substantial  or  frivolous. 

Where  the  subject  of  the  contract  was  a  life  annuity,  and  the  defen- 
dant insisted  that  time  was  of  the  essence  of  the  contract,  a  motion  for 
a  reference  to  the  Master  upon  the  title  was  refused. 

The  nature  of  the  property  sold  may  make  time  of  the  essence  of  a 
contract. 

This  was  a  snit  for  the  specific  performance  of  an  agreement 
to  purchase  a  life  annuity,  [payable  out  of  the  dividends  of  Stock 
standing  in  the  name  of  the  Accountant-General.]  The  annuity 
was  put  up  to  sale  by  public  auction  on  the  15th  of  June,  1821 : 
it  was  not  then  sold,  but  shortly  afterwards  the  defendant  agreed 
to  become  the  purchaser  according  to  the  conditions  of  the  sale 
by  auction.  Those  conditions  provided,  that  the  purchaser 
should  pay  down  a  deposit  of  20  per  cent,  in  part  of  the  purchase 
money,  and  should  sign  an  agreement  to  pay  the  remainder  on 
or  before  the  20th  of  July,  1821,  and  should  thereupon  have  a 
proper  assignment  of  the  annuity.    *    *    * 

The  defendant  demurred  to  the  bill.  [  1  s.  &  s. 

174] 

Mr.  Hart  and  Mr.  Stwart  for  the  demurrer : 

*  *  The  contract  is  for  the  sale  of  the  dividends  of  stock, 
and  it  must,  therefore,  be  governed  by  the  same  principle  which 
guides  the  Court  in  refusing  specific  performance  of  an  agree- 
ment for  the  sale  of  the  stock  itself.    *    *    * 

Here  there  is  nothing  in  the  nature  of  the  property  or  in  the       [  176  ] 
nature  of  the  agreement,  to  bring  the  case  within  the  exceptions 
to  the  general  rule,  that  an  action  at  law  is  a  sufficient  remedy 
for  the  breach  of  such  a  contract. 
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delay  will  not  be  of  the  same  value  as  at  the  time  of  the  sale,  it 
forms  a  material  consideration.  In  the  case  for  instance  of  a 
contract  to  grant  an  annuity  for  the  life  of  an  individual,  if  you 
do  not  shew  that  you  can  grant  the  annuity,  you  prevent  the 
party  from  selling  or  dealing  with  it,  and  in  the  mean  time  the 
individual  for  whose  life  the  annuity  is  to  be  granted  may  die. 
It  seems  to  me  that  the  short  way  of  disposing  of  this  case  will 
be,  to  set  the  cause  down  upon  bill  and  answer,  and  discuss  the 
point,  whether  the  nature  of  the  property  does  make  time  of  the 
essence  of  the  contract. 

On  a  subsequent  day  the  counsel  for  the  plaintiff  having 
stated,  that  the  cause  could  not  be  heard  upon  bill  and  answer, 
the  Lord  Ghanoellob  said  that  they  must  proceed  to  a  hearing 
in  the  regular  course. 


1823. 
Feb.  7. 

Lord 
Eldon,  L.C. 

[81] 


HOWAKD  V.  DUCANKt 

(Turn.  &  Etu».  81—87.) 

A  power  of  sale  and  exchange  yested  in  the  trastees  of  a  settlementi 
may  be  exercised  by  the  trustees  upon  a  sale  to  or  an  exchange  "with  the 
tenant  for  life  of  the  settled  estates. 

Where  upon  the  exercise  of  such  a  power  it  is  declared  that  the  estate 
shall  be  veet^  in  the  puichafler,  the  purchase  being  made  in  the  name 
of  a  trustee,  an  appointment  to  the  trustee,  in  trust  for  the  purchaser,  is 
a  valid  execution  of  the  power. 

By  an  indenture,  dated  the  10th  of  June,  1770,  the  rectory 

and  tithes  of  Horsham,  together  with  other  hereditaments,  were 

limited  to  the  use  of  Sir  Thomas  Broughton  for  life,  with  remainder 

to  the  use  of  Lady  Broughton  for  life,  with  remainder  to  the  use 

of  all  and  every  or  such  one  or  more  of  the  younger  children  of 

Sir  Thomas  and  Lady  Broughton  as  they  should  jointly  appoint, 

and   in  default   of   such  joint   appointment,  as  Sir  Thomas 

Broughton,  if  he  survived,  should  appoint,  and  in  default  of 

appointment,  to  the  use  of  all  such  younger  children  as  tenants 

in  common  in  tail  general,  with  divers  remainders  over ;  and  a 

power  was  given  to  Bobert  Hill  and  Charles  Goring,  at  any  time 

during  the  lives  of  Sir  Thomas  and  Lady  Broughton,  and  with 

t  Dkocmwn  v.  TaXM  (1870)  L.  E.  6  Ch.  32,  36. 
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iheir  consent  and  direction,  to  be  testified  by  writing  under  their  howabd 
hands  and  seals  and  to  be  attested  by  two  or  more  credible  dugane. 
witnesses,  to  sell  or  exchange  all  or  any  part  of  the  said  rectory 
tithes  and  other  hereditaments,  and  the  whole  estate  in  fee  and 
inheritance  therein,  and  it  was  declared  that  when  any  part  of 
the  said  premises  should  be  sold,  the  same  should  thenceforth  be 
freed  and  discharged  from  the  uses  by  the  said  indenture 
declared  thereof ;  and  that  then  and  from  thenceforth  the  said 
indenture,  and  a  fine  therein  mentioned  to  be  intended  to  be 
levied  by  the  said  Sir  Thomas  and  Lady  Broughton,  and  all 
conveyances  and  assurances  theretofore  made  or  executed,  or  at 
any  time  thereafter  to  be  made  or  executed,  of  the  said  rectory 
tithes  and  other  hereditaments  should  be  and  enure,  as  to  so 
much  of  the  said  premises  as  should  be  so  sold,  to  the  only  use 
and  behoof  of  the  purchaser  or  purchasers  thereof,  and  of  his 
her  and  their  heirs  respectively  for  ever. 

By  indentures  of  lease  and  release,  dated  the  28rd  and  24th  of  [  82  ] 
November,  1781,  the  release  being  made  between  the  said  Bobert 
Hill  and  Charles  Groring  of  the  first  part,  Charlotte  Wicker  of 
the  second  part,  Francis  "Weller  Foley  of  the  third  part,  the  said 
Sir  Thomas  Broughton  and  Dame  Mary  his  wife  of  the  fourth 
part,  and  Henry  Hoyle  Oddie  of  the  fifth  part,  reciting,  amongst 
other  things,  that  the  said  Henry  Hoyle  Oddie,  on  the  behalf  of 
the  said  Sir  Thomas  Broughton,  had  agreed  with  the  said 
Bobert  Hill  and  Charles  Goring  for  the  purchase  of  part  of  the 
tithes  belonging  to  the  said  rectory  of  Horsham:  It  was 
witnessed,  that  the  said  Bobert  Hill  and  Charles  Goring,  in 
pursuance  and  exercise  of  the  power  in  that  behalf  reserved  by 
the  said  indenture  of  the  10th  of  June,  1770,  with  the  consent 
and  direction  of  the  said  Sir  Thomas  Broughton  and  Dame  Mary 
his  wife,  testified  by  that  indenture  under  their  hands  and  seals 
and  attested  by  two  credible  witnesses,  did  grant  bargain  sell 
alien  release  and  confirm,  and  the  said  Sir  Thomas  Broughton 
and  Dame  Mary  his  wife  did,  in  pursuance  of  every  power  and 
authority  enabling  them  in  that  behalf,  grant  bargain  sell 
release  ratify  and  confirm,  unto  the  saic^  Henry  Hoyle  Oddie  and 
his  heirs,  the  said  tithes  so  agreed  to  be  purchased :  To  hold  to 
the  said  Henry  Hoyle  Oddie  his  heirs  and  assigns,  to  the  use  of 
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HowABD     the  said  Sir  Thomas  Broughton  and  Henry  Hoyle  Oddie  their 
DnoANB.     heirs  and  assigns  for  ever :  but  nevertheless  as  to  the  estate  of 
the  said  Henry  Hoyle  Oddie  his  heirs  and  assigns,  in  trust  for 
the  said  Sir  Thomas  Broughton  his  heirs  and  assigns. 

By  other  indentures  of  lease  and  release,  dated  respectively  the 
26th  and  27th  of  November,  1781,  reciting,  amongst  other 
things,  that  the  said  Sir  Thomas  Broughton,  being  seized  in  fee 
simple  of  a  certain  manor  and  other  hereditaments,  had  proposed 
to  make  an  exchange  thereof  with  the  said  Bobert  Hill  and 
Charles  Goring  for  the  said  rectory  of  Horsham,  and  such  of  the 
[•88]  tithes  belonging  ^thereto  as  were  not  conveyed  by  the  said  last 
mentioned  indenture.  The  said  Bobert  Hill  and  Charles  Goring 
did,  in  exercise  of  the  powers  and  authorities  reserved  to  them 
by  the  said  indenture  of  the  10th  of  June,  1770,  with  the 
consent  of  the  said  Sir  Thomas  and  Lady  Broughton,  testified  by 
the  said  indenture  of  release  under  their  hands  and  seals,  and 
attested  by  two  credible  witnesses,  grant  bargain  sell  alien 
release  and  confirm  to  the  said  Sir  Thomas  Broughton  and  his 
heirs  the  said  rectory  and  tithes:  To  hold  to  the  said  Sir 
Thomas  Broughton  his  heirs  and  assigns,  in  exchange  for  the 
said  manor  and  other  hereditaments  thereby  granted  and 
released,  by  the  said  Sir  Thomas  Broughton,  to  the  said  Bobert 
Hill  and  Charles  Goring  and  their  heirs,  to  the  uses  of  the  said 
indenture  of  the  10th  of  June,  1770. 

A  contract  having  been  entered  into  for  the  sale  of  part  of  the 
tithes,  by  persons  who  derived  the  property  from  Sir  Thomas 
Brotighton,  the  purchaser  objected  to  the  title,  on  the  ground 
that  the  sale  to  and  the  exchange  with  Sir  Thomas  Broughton, 
were  not  valid  executions  of  the  powers  of  sale  and  exchange 
vested  in  the  trustees  by  the  indenture  of  the  10th  of  June» 
1770,  inasmuch  as  Sir  Thomas  Broughton  was  by  such  last- 
mentioned  indenture  required  to  be  a  consenting  party  to  any 
sale  or  exchange  to  be  made  by  the  trustees  under  the  power. 

The  bill  was  filed  for  a  specific  performance,  and  the  cause 
was  now  brought  on  for  the  purpose  of  obtaining  the  opinion  of 
the  Court  upon  the  objection  taken  by  the  purchaser. 

Upon  the  hearing  another  objection  was  made  to  the  title,  that 
as  the  deed  creating  the  power  declared,  that  when  any  of  the 
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premises  should  be  sold,  the  same  shoald  be  vested  in  the     Howard 
purchaser  :  The  appointment  by  the  deeds  of  the  28rd  and  24th      duq^^ne 
of  November,  1781,  ought  to  have  *been  made  to  Sir  Thomas       [  •84  ] 
Broughton,  and  the  power  was  not  well  exercised  by  appointing 
to  Oddie,  to  the  use  of  Sir  Thomas  Broughton. 

Mr.  Hart,  for  the  plaintiff. 

Mr.  Shadwell,  and  Mr.  Blackburn,  for  the  defendants : 

The  first  question  to  be  determined  is,  whether,  where  a  power 
of  sale  is  to  be  exercised  with  the  consent  of  a  tenant  for  Ufe,  a 
court  of  equity  will  allow  the  tenant  for  life  to  become  the 
purchaser.  At  law  no  objection  can  be  made  to  an  exercise  of 
the  power  in  favour  of  the  tenant  for  life ;  but  in  equity,  quoad 
his  consent,  he  is  a  trustee  :  the  Court  will  not  allow  him  at  the 
same  time  to  be  trustee  and  cestui  que  trust.    *    ♦    ♦ 

There  is  another  objection  to  the  title.  The  deed  declares  [  85  ] 
that  upon  payment  of  the  purchase  money  the  property  sold 
shall  be  vested  in  the  purchaser.  The  power  can  be  executed  at 
law  only  by  adhering  to  the  letter ;  the  trustees  in  this  case  had 
not  the  legal  estate,  they  were  merely  donees  of  the  power ;  the 
consequence  is,  that  the  execution  of  the  power  operates  as  an 
appointment  to  Oddie  of  the  Jegal  estate ;  Oddie  is  an  agent 
merely,  and  the  power  therefore  is  not  well  executed  at  law. 

Thb  Lobd  Chancellor  : 

The  cases  in  which  I  have  expressed  my  disapprobation  of 
tenants  for  life  having  been  permitted  to  purchase  the  ^settled  [  *86  ] 
estates,  have  been  cases  where  the  property  has  been  sold  under 
the  directions  of  this  Court  t ;  when  a  sale  takes  place  in  the 
Master's  office,  the  tenant  for  life  is  the  only  person  who  knows 
any  thing  about  the  value  of  the  estate,  and  he  therefore  buys  at 
a  great  advantage :  but  there  is  a  difference  between  that  case 
and  the  present ;  for  here  the  consent  of  the  tenant  for  life  is  not 
all  that  is  necessary,  there  must  be  a  diligent  attention  on 
the  part  of  the  trustees  to  see  that  they  get  a  reasonable  price. 
There  may  undoubtedly  be  cases  in  which  more  may  be  obtained 

t  See  ante,  p.  186. 
R.R. — ^voL.  xxni.  0 


194  1823.    CH.     T.  &  R  86—87.  [b.r. 

HowABD  from  the  tenant  for  life  than  from  any  other  person,  and  if 
DucANE.  practice  has  sanctioned  such  transactions  as  the  present,  I  am 
sore  I  will  not  disturb  them. 

With  respect  to  the  second  point,  there  is  nothing  in  the 
nature  of  such  a  power  as  this  to  prevent  one  man  from 
becoming  a  purchaser  in  trust  for  another;  and  considering 
Mr.  Oddie  as  the  purchaser,  it  does  not  appear  to  me  to  be  any 
objection  to  the  execution  of  the  power,  that  the  parties  have 
thought  proper  to  put  upon  the  instrument  a  declaration  of 
trust  for  the  person  for  whose  benefit  he  is  a  purchaser.  It 
appears  to  me  to  make  no  difference,  whether  the  purchaser 
chooses  to  execute  a  declaration  of  trust  by  the  same  instrument, 
or  by  another  instrument. 

From  the  way  in  which  the  two  Judges  put  their  opinion  upon 
the  case  before  the  House  of  Lords  I  think  they  must  have 
proceeded  upon  the  practice  of  conveyancers ;  and  if  the  practice 
was  in  favour  of  such  transactions  before  the  Judges  certified, 
and  continued  so  for  some  time  afterwards,  I  will  not  unsettle  it 
upon  any  subsequent  doubts  which  may  have  been  entertained. 
I  should  have  said  originally  that  it  would  not  do :  but  whatever 
other  people  may  say  upon  the  subject,  I  think  that  the  practice 
of  conveyancers  has  settled  a  great  deal  of  law,  and  if  we  have 
got  no  further  than  this,  that  the  antecedent  practice  has  been 
[  *87  ]  doubted,  I  should  be  disposed  to  abide  *by  that  antecedent 
practice.  I  put  this  case  therefore  on  the  practice  of  con- 
veyancers, and  after  the  abuse  which  I  have  heard  at  the  bar  of 
the  House  of  Lords  and  elsewhere  upon  that  subject,  I  am  not 
sorry  to  have  this  opportunity  of  stating  my  opinion  thai  great 
weight  should  be  given  to  that  practice. 
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BALCH  p.   STMES.t 

(Turn.  &  Rusa.  87—94.)  y^^\ 

A  solicitor  has  no  lien  upon  the  will  of  bis  client,  and  cannot  refuse  to          ^323, 
produce  a  deed  executed  by  the  client  in  bis  favour,  containing  a  reserva-       j?vj.  e,  7. 
tion  of  a  life  interest,  and  a  power  of  revocation.  

Where  a  deed  is  sought  to  be  impeached,  the  plaintiff  is  entitled  to  Lord 

have  it  produced,  and  the  defendant  cannot  resist  the  production  upon    B''^®^*  ^.C. 
the  ground  of  lien.  [  ^^  ] 

In  a  suit  instituted  against  a  solicitor,  who  had  abo  acted  in  the 
capacity  of  steward,  for  an  account  and  for  delivery  of  titie  deeds,  the 
Court  upon  motion  ordered  the  deeds  to  be  delivered  up  to  the  plaintiff, 
upon  payment  into  Court  of  so  much  of  the  balance  claimed  by  the 
answer  as  was  not  covered  by  any  security. 

Where  a  client  executes  a  deed  in  favour  of  a  solicitor,  reserving  a  life 
interest  and  a  power  of  revocation,  it  is  the  duty  of  the  solicitor  to  leave 
a  counterpart  of  the  deed  in  the  hands  of  the  client. 

A  solicitor's  lien  is  superseded  by  taking  a  security. 

In  the  month  of  January,  1814,  the  plaintiff  employed  the 
defendant  as  her  steward,  for  the  purpose  of  receiving,  her  rents, 
and  superintending  and  managing  her  estates.  The  defendant 
continued  in  the  service  of  the  plaintiff  till  the  month  of  April, 
1822,  and  during  the  period  of  his  employment  as  steward,  he 
also  transacted  the  plaintiff's  pecuniary  business,  received  and 
paid  money  on  her  account,  and  acted  as  her  solicitor  and  con- 
fidential agent  in  all  her  affairs. 

The  bill  stated,  that  the  defendant  had  got  into  his  possession 
all  the  title-deeds  relating  to  the  plaintiff's  estates,  that  he  had 
taken  advantage  of  the  confidence  reposed  in  him,  and  had  fraud- 
ulently and  improperly  induced  the  plaintiff  to  make  a  will, 
containing  a  disposition  in  his  favour,  and  to  execute  a  deed,  by 
which  part  of  her  estates  were  conveyed  to  him :  that  he  retained 
the  will  and  deed  in  his  possession,  and  had  procured  from  the 
plaintiff  certain  bonds  for  securing  sums  which  he  alleged  to  be 
due  *to  him,  and  after  charging  that  at  the  time  when  the  said  [  *88  ] 
bonds  were  executed,  the  accounts  of  the  receipts  and  payments 
of  the  defendant  on  account  of  the  plaintiff  had  not  been  audited, 
and  that  the  sums  mentioned  in  the  bonds  were  not  due  from  the 
plaintiff.  The  bill  prayed,  that  the  defendant  might  be  decreed 
to  deliver  up  to  the  plaintiff  the  title-deeds  relating  to  her  estates ; 
that  an  account  might  be  taken  of  the  rents  and  other  sums  of 

t  Bqfublic  of  Costa  Rica  v.  Erlanger,  (1874)  L.  R.  19  Eq.  33. 

o  2 
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balch       money  received  by  the  defendant  on  account  of  the  plaintiff;  and 
HTMEa       that  the  said  will  and  deed  might  be  declared  to  have  been 
improperly  and  fraudulently  obtained,  and  might  be  delivered  up 
to  be  cancelled. 

The  defendant  by  his  answer  stated,  that  upon  the  balance  of 
his  receipts  and  payments  he  had  generally  been  in  advance  to 
the  plaintiff,  during  the  period  of  his  employment  by  her,  and 
that  he  had  on  several  occasions  delivered  to  the  plaintiff  state- 
ments of  his  receipts  and  payments  on  her  account,  upon  the 
settlement  of  which,  the  plaintiff  had  acknowledged  the  balance 
to  be  in  his  favour,  and  had  executed  bonds  to  secure  the  amount 
which  was  found  to  be  due  from  her.  The  answer  then  set  forth 
the  bonds  executed  by  the  plaintiff  to  the  defendant  upon  the 
settlement  of  accounts, — one  of  such  bonds,  dated  the  11th  of 
January,  1815,  secured  to  the  defendant,  in  addition  to  the  money 
alleged  to  be  due  to  him  at  the  time  of  its  execution  on  the 
balance  of  his  accounts  with  the  plaintiff,  a  further  sum,  also 
alleged  to  be  due  to  him  from  the  plaintiff's  late  brother,  and 
with  which  it  was  stated  by  the  answer  that  the  plaintiff  had  con- 
sented to  be  charged.  Another  of  such  bonds,  dated  iihe  2lBt 
May,  1817,  secured  to  the  defendant  the  money  alleged  to  have 
become  due  to  him  since  the  settlement  of  his  last  account  with 
the  plaintiff,  and  also  his  costs  as  the  plaintiff's  solicitor  up  to 
that  time ;  and  the  other  of  such  bonds,  dated  the  1st  of  January, 
1818,  secured  to  the  defendant  the  money  alleged  to  have 
[  *89  ]  become  due  to  him  since  the  settlement  of  his  account  with  ^the 
plaintiff  on  the  21st  of  May,  1817,  and  also  a  sum  of  2,000Z.  by 
way  of  gift  or  reward  for  his  services  to  the  plaintiff  and  her 
family.  The  answer  also  stated  that  the  sum  of  356Z.  14«.  Id,, 
or  thereabout,  had  become  due  to  the  defendant  from  the  plain- 
tiff on  the  balance  of  the  account  since  the  last  settlement ;  and 
it  further  appeared  by  the  answer  that  the  plaintiff  had  on  the 
21st  of  May,  1817,  executed  a  deed,  by  which  she  released  the 
defendant  from  all  demands  up  to  that  time,  and  that  she  "had 
secured  to  the  defendant  by  a  bond  and  promissory  note  the  pay- 
ment of  a  sum,  which  it  was  alleged  that  he  had  advanced  to 
another  person  upon  her  credit.  The  answer,  after  further 
stating  that  the  plaintiff  was  a  single  woman,  advanced  in  years. 
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-without  any  near  relations,  and  that  in  the  month  of  Jane,  1819,  Balch 
being  desirous  to  make  a  settlement  of  her  property,  and  being  stmeb.'- 
undetermined  in  what  manner  to  dispose  of  it,  she  consulted  the 
defendant  on  the  subject,  and  that  the  defendant  then  named  to 
her  several  persons  to  whom  she  was  most  nearly  related,  but 
that  she  did  not  approve  of  the  persons  so  named  to  her,  and 
suggested  that  she  might  as  well  give  her  property  to  the  defen- 
dant, as  to  any  other  person,  went  on  to  state,  that  on  the  18th 
of  August,  1819,  the  plaintiff  duly  executed  certain  indentures  of 
lease  and  release,  by  one  of  which  indentures  of  release  she  con- 
veyed to  the  defendant  an  estate,  called  the  Farm  Estate,  and 
certain  other  property,  in  trust  for  herself,  for  life,  and  after  her 
death,  in  trust  for  the  defendant,  with  a  proviso  enabling  her  to 
revoke  the  indenture  by  deed  or  will ;  and  by  the  other  of  which 
indentures  of  release,  she  conveyed  her  other  property  to  the  uses 
therein  mentioned :  After  referring  to  these  indentures  in  the 
usual  manner,  the  answer  further  stated,  that  in  consequence  of 
the  plaintiff  not  having  then  determined  to  whom  she  should  give 
the  property  comprised  in  the  second  mentioned  indenture  of 
release,  the  names  were  not  inserted  in  that  indenture  at  the  time 
of  its  execution,  and  that  afterwards,  on  the  6th  of  December, 
1819,  the  plaintiff  having  fixed  upon  the  person  *to  whom  she  [  *90  ] 
would  give  the  said  last  mentioned  property,  directed  the  defen- 
dant to  get  new  deeds  drawn  for  the  purpose  of  conveying  the 
same  to  her  own  use  for  Ufe,  and  subject  thereto,  and  to  the  pay- 
ment of  her  funeral  and  testamentary  expenses  debts  and  legacies 
to  the  use  of  the  persons  so  fixed  upon  by  her,  and  at  the  same 
time  instructed  the  defendant  to  have  her  will  prepared,  under 
which  it  appeared  that  the  defendant  was  residuary  legatee ;  and 
after  stating,  that  the  said  last  mentioned  deeds  and  the  said  will 
were  accordingly  prepared,  and  were  executed  by  the  plaintiff  on 
the  14th  of  January,  1820,  and  that  the  same  were  retained  by 
her  in  her  own  custody  until  the  5th  of  December,  1821,  when 
she  delivered  them  to  the  defendant,  for  the  purpose  of  being 
shewn  to  a  person  who  was  expected  to  lend  her  money  on  being 
satisfied  that  she  had  made  a  provision  for  the  payment  of  her 
debts ;  and  further  stating,  that  all  the  said  deeds  and  the  said 
will  were  conformable  to  the  instructions  of  the  plaintiff,  and  to 
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balch  her  wishes  with  regard  to  the  disposition  of  her  property  after 
8TMKB.  b^^  death,  and  that  they  were  read  over  and  explained  to  the 
plaintiff  previous  to  the  execution  thereof ;  the  defendant  stated, 
that  he  had  for  forty  years  been  employed  by  the  plaintiff  and  by 
other  members  of  her  family,  and  that  he  had  on  several  occa- 
sions rendered  to  them  many  important  services;  and  after 
admitting  that  he  was  in  the  possession  of  the  will  of  the  plain- 
tiff, of  the  said  several  deeds,  and  of  a  great  number  of  other 
deeds  and  writings  belonging  to  the  plaintiff,  and  that  he  had 
got  the  same  into  his  possession  in  the  course  of  exercising  the 
office  of  steward  for  the  plaintiff,  and  otherwise  acting  as  her 
agent,  the  defendant  submitted,  that  he  was  entitled  to  a  lien  on 
the  same,  for  securing  the  payment  of  what  was  due  to  him  from 
the  plaintiff,  and  that  he  ought  not  to  be  called  upon  to  part  with 
the  possession  thereof  till  such  payment  was  made. 
[  *9i  ]  A  motion  was  made  by  the  plaintiff,  that  the  defendant  *might 

forthwith  produce  and  leave  in  the  hands  of  his  clerk  in  Court 
for  the  purpose  of  inspection,  the  several  deeds  stated  to  have 
been  executed  on  the  18th  of  August,  1819,  and  the  14th  of 
January,  1820,  together  with  the  will  of  the  plaintiff,  and  the 
other  deeds  belonging  to  her,  which  were  admitted  by  the  defen- 
dant to  be  in  his  possession. 

Mr.  Hart,  Mr,  ShadweU,  and  Mr.  Swanston,  in  support  of  the 
motion : 

Contended,  that  the  lien  of  the  defendant  could  not  be  affected 
by  the  production  required,  and  that  the  acceptance  of  securities 
superseded  the  lien,  Cowell  v.  Simpson  A     *     *     * 

Mr.  Healdf  and  Mr.  Bickersteth,  for  the  defendant : 

Consented  to  the  production  of  the  will,  and  of  the  deeds  stated 
in  the  answer  to  have  been  executed  by  the  plaintiff  in  August, 
1819,  and  January,  1820:  but  resisted  the  production  of  the 
other  deeds,  on  the  ground  that  the  balance  which  had  become 
due  to  the  defendant  since  the  last  settlement  of  accounts  was 
not  covered  by  any  security,  and  that  he  had  therefore  a  lien  in 
respect  of  it. 

t  10  E.  E.  181  (16  Vee.  276). 
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The  Lord  Chancellor:  Balch 

It  is  no  uncommon  thing  to  reflect  upon  persons  who  have  Stmbp. 
framed  deeds  and  wills  in  their  own  favour,  but  although  it  seems 
to  me  that  the  framing  of  such  instruments  is  a  transaction  in 
which  gentlemen  ought  not  to  *employ  themselves,  I  by  no  means  [  *^^  1 
concur  in  the  opinion  of  Mr.  Justice  Bullbr,  who  in  a  case  from 
Winchester  considered  that  circumstance  as  almost  decisive 
evidence  of  fraud.  The  nature  of  the  transaction  depends  upon 
the  circumstances  of  the  case,  and  clearly  admits  of  explanation. 
Where  a  person  executes  a  deed  in  favour  of  her  solicitor,  and 
reserves  to  herself  a  life  interest  and  a  power  of  revocation,  it  is 
quite  impossible  for  the  solicitor  to  refuse  to  produce  the  deed  ; 
it  is  his  duty  to  leave  a  counterpart  of  it  in  the  hands  of  his 
client.  In  such  a  case  no  consent  can  be  required,  and  I  will  not 
establish  such  a  doctrine  as  that  consent  is  necessary ;  so  with 
respect  to  a  will,  an  instrument  which  may  be  altered  even  in 
articulo  mortis,  and  on  which  a  solicitor  can  have  no  lien. 

Notwithstanding  the  Court  of  Sing's  Bench  has  expressed  a 
doubt,  whether  my  decision  was  right  in  the  case  of  CoweU  v. 
Simpson,  I  still  entertain  the  opinion  that  an  attorney  who  takes 
a  security  abandons  his  lien.  That  doctrine  however  will  not 
apply  to  sums  which  are  not  covered  by  the  security,  and  as  to 
those  sums  therefore  the  lien  must  be  considered  to  remain. 
There  is  a  peculiar  circumstance  in  this  case  which  was  adverted 
to  in  argument,  that  some  of  the  deeds  were  delivered  to  the 
defendant  for  the  purpose  of  shewing  to  some  person  that  the 
plaintiff  had  made  a  provision  for  her  debts ;  now  although  where 
deeds  are  delivered  for  the  purpose  of  conducting  a  suit,  the 
general  lien  must  prevail,  yet  where  they  are  delivered  for  a 
specific  purpose,  beyond  that  purpose  there  can  be  no  lien. 
Where  a  deed  is  sought  to  be  impeached,  the  plaintiff  is  entitled 
to  have  it  produced,  and  no  lien  can  protect  the  defendant  from 
producing  it,  for  it  is  the  object  of  the  suit  that  the  deed  may  be 
declared  a  nullity.  A  considerable  question  however  may  arise 
at  what  period  of  the  cause  the  production  can  be  compelled. 

The  order  was  made  for  the  delivery  to  the  plaintiff  personally,       [  93  ] 
or  to  her  clerk  in  Court,  at  the  option  of  the  defendant,  of  the 
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Baloh       plaintiff's  will,  and  of  the  deeds  executed  in  August,  1819,  and 
gYM^.       January,  1820,  with  liberty  to  the  plaintiff  to  mention  the  motion 
again  as  to  the  other  deeds  on  the  question  of  lien. 

1823.  A  motion  was  now  made  by  the  plaintiff,  that  she  might  be  at 

^^•^'  liberty  to  pay  into  Court  the  sum  of  856Z.  14«.  Id.  the  balance 
alleged  by  the  defendant  in  his  answer  to  be  due  from  her,  over 
and  beyond  the  sums  secured  by  the  bonds  in  the  answer  men- 
tioned, and  that  upon  such  payment  being  made,  the  defendant 
might  be  ordered  within  ten  days  to  deliver  upon  oath  to  the 
plaintiff,  or  such  person  as  she  should  appoint,  all  the  title-deeds, 
Court  rolls,  muniments,  maps,  plans,  letters,  accounts,  papers, 
and  writings,  delivered  to  the  defendant  by  the  plaintiff,  or 
belonging  to  the  plaintiff,  in  the  custody  or  power  of  the 
defendant. 

After  the  notice  of  motion  was  given,  the  defendant  delivered 
a  further  bill  of  costs  as  the  solicitor  of  the  plaintiff,  amounting 
to  the  sum  of  1,250Z. 

Mr.  Hart,  Mr.  ShadweU,  and  Mr.  Swanston  for  the  motion : 

The  doctrine  laid  down  in  CoweU  v.  Simpson  was  doubted  by 
the  Court  of  King's  Bench  in  Stevenson  v.  Blakelock:\  but  in  a 
subsequent  case  of  Chase  v.  Westmore  t  your  Lordship's  decision 
was  acquiesced  in.  Since  the  notice  of  motion  was  given  the 
defendant  has  advanced  a  further  claim :  but  he  is  bound  by  his 
answer,  and  cannot  now  be  permitted  to  avail  himself  of  that 
[  *94  ]  claim.  *Admitting  however  that  he  can  bring  forward  the 
claim,  he  has  no  lien  upon  the  deeds :  he  obtained  possession  of 
them  in  the  character  of  steward,  and  he  can  have  no  lien  upon 
them  for  what  is  due  to  him  in  any  other  character,  Cliamper- 
nown  V.  Scott. ^ 

Mr.  Heald  and  Mr.  Bicker steth  against  the  motion. 

The  Lord  Chancellor  made  the  order. 

t  14  E.  E.  625  (1  M.  &  S.  535).  §  22  E.  E.  248  (6  Madd.  93). 

t  17  E.  E.  301  (5  M.  &  S.  180). 
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LEWIS  V.   LEWELLYN.t 

(Turn.  &  Buss.  104—107.) 

A  testator  haying  a  general  power  of  appointment  over  certain  free- 
hold and  copyhold  estates,  and  being  seised  of  other  freehold  estates, 
deidses  all  his  freehold  and  copyhold  estates,  without  reference  to  the 
power :  Held,  an  execution  of  the  power  as  to  the  copyhold  estates,  but 
not  as  to  the  freehold  estates  which  were  subject  to  the  power. 

By  indenture  of  settlement,  dated  the  8rd  of  January,  1809, 
and  made  previous  to  the  marriage  of  Morgan  Lewellyn  and 
Margaret  Williams,  certain  freehold  and  copyhold  estates  were 
limited,  to  the  use  of  the  said  Morgan  Lewellyn  for  life,  with 
remainder  to  the  use  of  the  said  Margaret  Williams,  afterwards 
Margaret  Lewellyn,  for  life,  with  remainder  to  the  use  of  such 
person  or  persons,  and  for  such  estate  and  estates,  and  for  such 
trusts  intents  and  purposes,  and  charged  and  chargeable  in  such 
manner  and  form,  as  the  said  Morgan  Lewelljoi,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  with  or  without 
power  of  revocation,  to  be  sealed  and  delivered  by  him  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses,  or  by 
his  last  will  and  testament  in  writing,  or  any  writing  in  the 
nature  of  a  will,  or  any  codicil  or  codicils,  to  be  by  him  signed 
sealed  and  published  in  the  presence  of  and  to  be  attested  by 
three  or  more  credible  witnesses,  should  direct  limit  or  appoint ; 
and  in  default  of  appointment,  to  the  uses  therein  mentioned. 

The  said  Morgan  Lewellyn  by  his  will,  dated  the  2nd  of 
February,  1814,  duly  executed  and  attested  so  as  to  pass  free- 
hold estates,  directed  that  all  his  just  debts,  as  well  by  specialty 
as  by  simple  contract,  funeral  and  testamentary  expenses,  should 
be  paid  as  soon  as  conveniently  might  be  after  his  decease,  and 
charged  all  his  freehold  copyhold  and  leasehold  estates  therein- 
after mentioned  with  the  payment  ^thereof ;  and  subject  thereto, 
he  devised  and  bequeathed  all  his  real  and  personal  estates  to 
his  brother  Charles  Lewellyn,  one  of  the  defendants,  his  heirs 
executors  administrators  and  assigns,  according  to  the  nature 
of  the  property  respectively,  and  appointed  the  said  Charles 
Lewellyn  sole  executor  of  his  will. 

t  But  see  now  the  Wills  Act,  1  Vict.  c.  26,  s.  27. 


1823. 
Feb,  20. 

HoUt  Court, 

Best,  J., 
and 

COUBTNBY 

and 

DOWDES- 
WELL, 

Masters,  for 

Pluheb, 

M.R. 

[  104  ] 
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Lewis  The  testator  had   no  other  copyhold   estates  except  those 

Lbwbllyn.  which  were  comprised  in  the  settlement,  but  he  had  other  free- 
hold estates. 

After  the  death  of  the  testator,  the  bill  was  filed  by  his 
creditors,  praying  that  the  usual  accounts  might  be  taken  of  the 
personal  estate,  and  that  it  might  be  declared  that  the  will 
operated  as  an  appointment  of  the  freehold  and  copyhold  estates 
comprised  in  the  indenture  of  settlement ;  and  that  the  whole, 
or  a  sufficient  part  thereof,  might  be  sold  to  pay  the  testator's 
debts  in  aid  of  his  personal  estate. 

The  defendant  Morgan  Lewellyn,  who  claimed  through  the 
person  entitled  under  the  settlement  in  default  of  appointment, 
by  his  answer  claimed  such  interest  in  the  settled  estates,  as  the 
Court  might  consider  him  entitled  to. 

Mr.  Shadweli  and  Mr.  Bickersteth  for  the  plaintiffs : 

We  admit  that  there  can  be  no  question  as  to  the  freehold 
estates:  but  the  testator  not  having  had  any  other  copyhold 
estates  than  those  comprised  in  the  settlement,  the  words  of  the 
will  must  as  to  the  copyhold  estates  be  considered  as  an  exe- 
cution of  the  power,  since  otherwise  they  would  be  wholly 
inoperative ;  Standen  v.  Standen.^  The  distinction  is  clearly 
[  *106  ]  settled,  that  in  the  appointment  *of  personal  estate  by  will  there 
must  be  some  reference  to  the  power,  because  every  person  is 
possessed  of  some  personal  property,  and  the  Court  will  not 
enquire  into  the  quantum :  but  in  the  case  of  real  estate,  the 
Court  will  resort  to  the  power,  although  the  devise  be  general,  if 
it  finds  that  there  is  no  property  to  satisfy  the  will,  except  what 
is  subject  to  the  power.! 

Mr.  Sudden  sjtA  Mr.  Knight  for  Morgan  Lewellyn : 

The  Court  cannot  make  the  words  of  the  will  operate  in  two 
different  ways:  the  same  words  cannot  operate  as  an  appoint- 

t  2  Yes.  jun.  589,  a  case  whicli  the  no  applicatiozi  to  general  powers  in 

Judge  expressly  decided  upon  the  wills  made  since  1837,  was  omitted 

ground  that  the  power  was  a  general  from  the  Bevised  Eeports.— O.  A.  S. 

power,  and  which,  being  thus  inap-  I  Bennett  y.  Ahurrow,  7  E.  H.  131 

plicable  to  special  powers,  and  haying  (8  Yes.  609). 


voL.xxni.]  1828.    CH.     T.  &  R.  106—107.  203 

ment  of  the  copyhold,  but  as  a  general  devise  only  of  the  free-       Lewis 
hold  estates.     Nothing  is  so  common  as  for  persons  to  include    lbwbllyk. 
copyholds  in  their  wills,  when  they  have  none,  because  sub- 
sequently acquired  copyholds  will  pass  by  a  will  without  a 
republication. 

Best,  J. : 

The  question  in  this  case  is,  whether  the  clause  cannot  be 
divided,  and  considered  as  operating  in  one  sense  with  respect  to 
the  copyhold,  and  in  another  with  respect  to  the  freehold.  If  it 
can,  and  the  case  of  Standen  v.  Standen  is  rightly  decided,  I 
think  it  applies  strictly  to  this  case. 

The  will  does  not  refer  to  the  power;  but  the  question  is 
whether  it  does  not  refer  to  the  estate.  It  refers  to  the  estate  in 
clear  and  unequivocal  terms ;  and  as  the  rule  is  that  all  the  words 
of  a  will  should,  if  possible,  have  effect,  and  these  words  with 
respect  to  copyholds  cannot  be  satisfied  by  any  thing  short  of 
considering  them  an  execution  of  the  power,  ut  res  magis  valeat 
quam  pereat,  they  should  be  so  construed.  That  is  the  general 
principle  of  Standen  v.  Standen;  and  we  must  look  only  to  the 
general  principle,  *for  it  is  impossible  to  find  two  cases  precisely  [  •107  i 
alike.  The  general  reasoning  in  some  points  of  Lord  Bosslyn's 
judgment  may  have  been  repudiated:  but  the  principle  remains 
unshaken.  The  principle  is,  that  where  there  is  nothing  for  the 
wiU  to  operate  upon  but] with  reference  to  the  power,  it  must 
operate  as  an  execution  of  the  power. 

For  these  reasons  I  am  of  opinion  that  the  will  is  an  execution 
of  the  power  as  to  the  copyholds. 
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1820. 
May  1. 

1822. 
March  7. 

Leach,  V.-C. 
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BYECHALL  v.  BEADFOKD. 

(6  Maddock,  235—243.) 

A  sum  of  2,0002.  was  bequeathed  to  an  executor,  who  was  also  a 
trustee  under  the  will,  upon  trust  for  investment  in  the  public  funds. 
He  retained  it  in  his  own  hands,  paying  interest  to  the  cestui  que  trust 
for  many  years,  under  a  representation  that  the  legacy  had  been  invested 
according  to  the  trusts :  Held,  that  this  was  such  a  breach  of  trust  as 
entitled  the  cestui  que  trust  to  have  purchased  by  the  executor  so  much 
stock  as  the  sum  of  2,0002.  would  have  purchased  at  the  time  he  first 
had  assets  sufficient  for  investment. 

It  appears  from  the  Begistrars'  books  that  John  Bichmond 
Webb,  by  his  will,  dated  the  8rd  of  May,  1802,  after  devising  his 
real  estates  to  the  defendants  James  Bradford  and  Bichard 
Farmer,  their  heirs  and  assigns,  upon  certain  trusts  therein 
mentioned,  (among  other  things)  gave  and  bequeathed  to  the 
said  James  Bradford  and  Bichard  Farmer  the  sum  of  2,000Z. 
upon  trust,  that  they  and  the  survivor  of  them,  and  the  execu- 
tors, administrators  and  assigns  of  such  survivor,  should  place 
out  and  invest  the  same  in  the  public  stocks  or  funds,  in  their  or 
his  own  name  or  names,  and  should  pay  the  interest  or  dividends 
arising  from  the  funds  or  stocks,  as  they  should  become  due  and 
be  received,  unto  Hannah  Beeves,  now  Hannah  Shrimpton  (one  of 
the  defendants)  for  her  life,  and  after  her  decease,  in  trust,  to  pay 
and  apply  the  interest  and  dividends  of  the  said  stocks  or  funds 
unto  the  plaintiff  Ann  Byrchall,  then  Ann  Beeves,  the  daughter 
of  the  said  Hannah  Shrimpton,  if  she  should  survive  her  mother, 
and  should  not  have  then  attained  the  age  of  21  years,  for  her 
maintenance  and  education,  and  as  soon  as  she  should  have 
attained  the  age  of  21  years,  in  case  the  mother  should  be  then 
dead,  upon  trust,  that  the  said  trustees  and  the  survivor  of  them, 
and  the  executors,  administrators  and  assigns  of  ^such  survivor, 
should  pay  the  said  stock  or  principal  sum  of  2,(XX)Z.  or  transfer 
or  assign  the  security  or  securities  taken  for  the  same,  unto  the 
plaintiff  Ann  Byrchall,  for  her  own  use  and  benefit.  And  the 
said  testator  declared,  that  if  the  money  to  arise  by  the  sale 
which  he  had  directed  of  certain  parts  of  his  real  estate,  should, 
together  with  his  personalty,  not  be  sufficient,  after  payment  of 
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his  debts  and  funeral  expenses,  for  the  payment  of  the  legacies  Btbchall 
given  by  his  will,  that  all  other  his  freehold,  copyhold  and  lease-  bbadfobd. 
hold  estates  should  be  charged  therewith,  and  that  his  trustees 
should  raise  the  deficiency  by  a  sale  or  mortgage,  or  by  the 
rents  and  profits,,  of  his  said  other  freehold,  copyhold  and 
leasehold  estates,  proportionate  and  according  to  the  respective 
values  thereof,  and  appointed  Ann  Richmond  Webb,  Eliza  Rich- 
mond Webb,  and  the  defendants,  James  Bradford  and  Richard 
Farmer,  executors  of  his  will. 

The  testator  died  on  the  17th  February,  1805,  and  his  will 
was  proved  by  James  Bradford  and  Richard  Farmer  only.  The 
said  sum  of  2,000Z.  was  not  invested  according  to  the  trust  of  the 
will,  but  was,  without  the  knowledge  of  those  persons  benefi- 
cially interested  in  it,  retained  by  James  Bradford  in  his  own 
hands,  and  interest  was  regularly  paid  thereon.  This  circum- 
stance being  made  known  to  the  plaintiffs  in  the  year  1818,  they 
filed  their  bill,  praying  that  an  account  might  be  taken  of  the 
personal  estate  and  effects  of  the  said  testator,  and  that  the  same 
might  be  applied  in  a  due  course  of  administration  ;  and  that  so 
much  of  the  three  per  cent.  Consolidated  Bank  Annuities  might  be 
purchased  by  the  said  James  Bradford  and  Richard  Farmer,  upon 
the  trusts  in  the  said  testator's  will  declared,  of  the  stocks  ^or  [  *2S7  ] 
funds  to  be  purchased  with  the  said  legacy  of  2,0002.  as  might, 
at  the  time  when  the  said  James  Bradford  and  Richard  Farmer 
had  got  and  received  assets  of  the  said  testator  sufficient  for  the 
same,  have  been  purchased  with  the  sum  of  2,000Z. ;  and  in  case 
the  personal  estate  and  effects  of  the  said  testator  should  not  be 
sufficient  to  answer  and  satisfy  the  said  legacy  or  sum  of  2,000Z. 
then,  that  an  account  might  be  taken  of  the  rents  and  profits  of 
the  said  testator's  estates  (meaning  those  first  directed  to  be 
sold)  received  by  the  said  James  Bradford  and  Richard  Farmer, 
or  by  their  or  either  of  their  order,  or  for  their  or  either  of  their  ' 
use,  or  which  they  or  either  of  them  might  have  received ;  or  if 
the  money  received  from  the  sale  and  disposition  of  the  said 
testator's  said  estates,  and  in  case  the  said  personal  estate  and 
effects,  and  rents  and  profits,  and  money  last  mentioned,  should  not 
be  sufficient  for  the  same,  then  that  the  said  testator's  said  estates 
directed  to  be  sold  as  aforesaid,  or  such  parts  thereof  as  then 
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byrchall  remained  unsold,  or  a  competent  part  thereof,  might  be  sold  for 
bbadfobd.  that  purpose;  and  in  case  the  said  personal  estate  and  effects, 
rents  and  profits,  and  money  last  aforesaid,  and  the  money  to  be 
produced  by  sale  of  such  last-mentioned  estates,  should  not  be 
sufficient  for  the  purpose  aforesaid,  then  that  the  said  other 
estates  of  the  said  testator,  or  a  competent  part  thereof,  might  be 
sold  for  the  same. 

1820.  xhe  cause  coming  on  to  be  heard  this  day,  it  was  referred  to 

.fL. '  the  Master  to  inquire  (among  other  things)  whether  the  defen- 
dant George  Shrimpton  and  Hannah  his  wife,  and  the  plaintiff 
Bichard  Byrchall  and  Ann  his  wife,  or  any,  and  which  of  them, 
[  '238  ]  were  at  any  time,  and  *when,  respectively  apprised  that  the 
defendant  James  Bradford  had  the  said  sum  of  2,000Z.  in  his 
own  hands,  and  for  the  better  discovery  thereof  the  parties  were 
to  produce  upon  oath,  all  deeds,  papers  and  writings  in  their 
custody  or  power  relating  thereto,  and  were  to  be  examined  upon 
interrogatories  as  the  said  Master  should  direct. 

The  Master,  by  his  report,  dated  the  14th  August,  1821, 
(among  other  things)  stated,  that  James  Bradford  and  Bichard 
Farmer  (since  deceased)  alone  proved  the  said  will,  and  that  the 
said  James  Bradford  had  principally  acted  in  the  execution  there- 
of ;  and  in  or  before  the  year  1807,  [they]  possessed  themselves 
of  sufficient  assets  for  the  purchase  of  stock  sufficient  to  answer 
the  said  legacy  of  2,0002.,  as  directed  by  the  said  will ;  and  that 
the  said  legacy  of  2,000Z.  was  not  invested  in  the  purchase  of 
three  per  cent.  Consolidated  Bank  Annuities  until  some  time  in 
the  month  of  March,  1819 ;  and  he  found  by  the  several  and 
respective  answers  and  examinations  of  the  said  plaintiffs, 
B.  Byrchall  and  Ann  his  wife,  and  of  the  defendant,  Hannah 
Shrimpton,  to  interrogatories  exhibited  before  him  pursuant  to 
the  said  decree,  they  severally  and  respectively  deposed,  that 
they  were  apprised  some  time  in  the  month  of  January,  1818,  as 
well  as  they  could  recollect,  and  not  before,  that  the  said  legacy 
or  sum  of  2,000Z.  was  retained  by  the  said  James  Bradford,  in 
his  own  hands,  and  not  placed  out  and  invested  by  him ;  and 
the  said  James  Bradford,  and  Ann  his  wife,  also  deposed,  that 
upon,  or  shortly  after  being  apprised  thereof,  they,  in  conjunc- 
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tion  with  the  said  other  plaintiff,  promoted  the  institution  of 
this  Boit ;  and  he  found  that  the  said  defendant  G.  Shrimpton, 
by  his  answer  and  examination  *to  interrogatories  also  exhibited 
before  him,  that  he  was  apprised,  upon  being  applied  to  to  put  in 
his  answer  to  the  bill  filed  in  this  cause,  as  well  as  he  could 
recollect,  and  not  before  t ;  and  that  he  had  considered  of  the  state 
of  facts  and  examination  aforesaid,  and  found  that  the  plaintiffs, 
Richard  Byrchall  and  Ann  his  wife,  and  the  said  defendant 
Hannah  Shrimpton,  were  apprised  some  time  in  the  month  of 
January^  1818,  and  not  before :  and  the  said  George  Shrimpton 
wsB  apprised,  on  the  application  made  to  him  to  put  in  his  answer 
to  the  plaintiff's  bill,  and  not  before,  that  the  said  legacy  or  sum 
of  2,000Z.  was  remaining  in  the  hands  of  the  said  defendant 
James  Bradford,  and  not  invested  or  laid  out. 

The  cause  coming  on  to  be  heard  on  further  directions, 

Mr,  Bell,  Mr.  Sugden,  and  Mr.  Meggison,  for  the  legatees : 

It  is  found  by  the  Master's  report  that  the  legatees  had  no 
notice  of  the  breach  of  trust  until  the  year  1818.  The  annual 
sum  of  1002.  was  paid  by  James  Bradford ;  and  he  represented 
that  the  sum  of  2,000Z.  was  invested  according  to  the  trusts, 
which  was  a  gross  breach  of  trust. 

Mr.  Hart,  and  Mr.  Roupell,  for  the  defendant  James  Bradford : 

No  case  has  gone  so  far  as  to  say  that  an  executor,  who  was 
directed  to  lay  out  money  in  stock,  and  has  not  done  so,  shall  be 
charged  at  the  accidental  price  of  *stock  when  it  should  have 
been  laid  out.  It  never  could  have  been  considered  that  the 
money  was  invested  in  stock,  the  receipts  are  given  as  for  interest ; 
and  the  sum  paid  annually  is  the  exact  interest  upon  2,000Z.  at 
five  per  cent,  per  annum. 

The  Yicb-Ghancbllob  : 

Where  in  the  administration  of  an  estate  this  Court  decrees  the 

payment  of  legacies  which  by  the  will  are  directed  to  be  invested 

in  stock,  it  never  enters  into  consideration  whether  the  executor 

might  or  might  not  have  been  able,  with  reasonable  diligence,  to 

t  8ic,    The  sentence  is  confused  and  apparently  imperfect. — ^F.  F. 


Btrohall 

r. 
Bbadfobd. 

[  •239  ] 


1822. 
March  7. 


[  •240  ] 
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BiBGHALL  have  provided  for  the  legacies  at  an  earlier  period,  in  order  to  fix 
Bradford,  ^ii^  with  such  amount  of  stock  as  at  the  earlier  period  might 
have  been  purchased  with  the  legacy.  And  the  reason  probably 
is,  because  the  difficulty  and  expense  which  would  attend  such  an 
inquiry  in  the  case  of  an  executor,  makes  it  more  convenient  in 
practice  that  the  legacy  should  be  provided  for  in  money  at  the 
time  of  the  administration  by  the  Court,  without  reference  to  the 
price  of  stocks.  But  where  a  legacy  is  given  by  a  will  to  a 
trustee,  who  is  not  an  executor,  and  he  is  directed  to  invest  it 
immediately  upon  receiving  it  in  the  purchase  of  stock,  and  he 
receives  it  from  the  executor,  and  in  the  place  of  such  investment 
he  keeps  it  in  his  own  hands,  his  conduct  is  a  plain  breach  of 
trust,  and  he  is  clearly  answerable  to  his  cestui  que  trust  for  any 
loss  by  a  subsequent  rise  in  the  price  of  stock.  There  is  in  such 
a  case  no  difficulty  or  inconvenience  in  ascertaining  the  extent  of 
the  loss. 

When  an  executor,  who  happens  also  to  be  named  a  trustee 
of  a  legacy  to  be  laid  out  in  stock,  has  fully  administered  the 
[  *24i  ]  estate,  and  assented  to  the  legacy,  ^and  retains  the  legacy  in  his 
hands,  not  as  assets  of  the  testator,  but  as  trustee  of  the  legacy, 
then  the  principles  which  would  apply  to  another  trustee  must 
apply  to  him.  He  is  no  longer  clothed  with  the  character  of 
executor,  but  is,  as  to  the  legacy,  a  mere  trustee. 

Such  is  the  case  of  this  defendant  Bradford ;  and  having  failed 
in  his  attempt  to  establish  that  it  was  by  consent  of  the  cestui  que 
trust  that  the  legacy  was  not  invested  in  stock,  he  must  now 
transfer  as  much  stock  as  the  legacy  would  have  purchased  when 
he  ceased  to  hold  the  legacy  as  executor,  and  become  a  trustee. 
And  if  the  parties  do  not  agree  as  to  that  period  it  must  be 
referred  to  the  Master  to  inquire  into  that  fact. 

The  parties  afterwards  agreed,  in  order  to  save  the  reference 
to  the  Master,  that  the  price  of  stock  should  be  computed  at  a 

day  stated. 

♦  *  »  *  « 

[248]  From  a  petition  afterwards  presented  in  this  cause  to  the 

Master  of  the  Bolls  it  appears  that  stock  was  purchased  by  James 
Bradford  pursuant  to  the  decree. — ^Beg.  Lib.  A.  1821,  fo.  2195. 
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MAITLAND   v.   CHALIE.f  ^822. 

,,,,,,                      V                                                      March  \^. 
(6  Maddock,  243—251.)  

Bequest  of  25,000?.  3  per  cents,  to  testator's  daughter  S.  C.  for  life,  ^^^^^^  ^-C- 
and  after  her  decease,  one  moiety  to  the  testator's  next-of-kin,  in  equal  [  243  ] 
degree,  other  than  and  except  any  child  or  children  of  S.  C. ;  and  as  to 
the  other  moiety  to  go  unto  and  amongst  all  and  every  the  child  and 
children  of  S.  C,  equally  to  be  divided  between  them  at  their  respective 
ages  of  21  years,  if  more  than  one,  share  and  share  alike,  and  if  but  one, 
then  to  such  only  child  at  his  or  her  age  of  21  years.  The  will  after- 
wards contained  a  proviso,  that  in  case  S.  C.  should  die  without  leaving 
any  child  or  children  of  her  body,  or  leaving  any  such  child  or  children, 
such  only  child,  or  all  such  children,  should  die  before  attaining  the  age 
of  21  years,  then  the  last-mentioned  moiety  should  be  paid  among  all 
the  next-of-kin  of  the  testator,  in  equal  degree,  who  should  be  living  at 
the  time  of  the  death  of  the  longer  liver  of  them  his  said  daughter  and 
her  said  children  so  dying  before  having  attained  the  age  of  21  years,  as 
aforesaid.  Determined  that,  two  daughters  of  S.  C.  having  attained  the 
age  of  21  years,  .but  died  in  the  lifetime  of  their  mother,  took  vested 
interests  in  the  last- mentioned  moiety. 

Matthew  Clabemont,  by  his  will,  dated  the  26th  February, 
1772,  bequeathed  as  follows :—"  And  as  to  all  my  temporal 
estate  wherewith  it  hath  pleased  God  to  bless  me,  I  dispose 
thereof  as  follows  (that  is  to  say),  I  name,  constitute,  and 
appoint  my  worthy  friend  and  *partner,  John  Nicholas  Linwood,  [  *244  ] 
Esq.,  my  friend  Francis  Duroure,  of  Kensington,  in  the  county 
of  Middlesex,  Esq.,  and  my  faithful  book-keeper,  Mark  Cephas 
Tutet,  executors  of  this  my  will ;  and  it  is  my  will,  and  I  do 
hereby  order  and  direct  that  my  said  executors  do  and  shall,  as 
soon  as  conveniently  may  be  after  my  decease,  set  apart,  out  of 
my  estate,  or  purchase  with  a  sufficient  part  thereof,  a  capital  of 
25,O0OZ.  in  such  of  the  Parliamentary  funds,  or  Government 
securities,  carrying  interest  at  the  rate  of  8  per  cent,  per  annum, 
as  they  my  said  executors  shall  think  fit ;  which  said  capital  or 
fund  of  25,0002.,  when  so  set  apart  or  purchased,  I  will  shall  be 
transferred  to  and  taken  in  the  joint  names  of  my  executors,  unto 
whom  I  give  and  bequeath  the  same,  upon  the  several  trusts, 
and  to  and  for  the  several  uses,  intents  and  purposes  hereinafter 
mentioned,  expressed  and  declared  of  and  concerning  the  same 
(that  is  to  say),  in  trust,  to  pay  all  the  interest,  dividends,  and 
t  In  re  Ball  (1888)  40  Ch.  D.  11,  57  L.  J.  Ch.  493. 

R,R. — ^voL.  xxin.  P 
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Maitland    yearly  produce  of  the  said  capital  or  fond  of  25,0002.,  as  the 
Chalik.      same  shall  arise  and  become  payable,  mito  my  daughter  Susamia 
Chalie,  the  wife  of  John  ChaUe,  of  London,  merchant,  for  and 
during  the  term  of  her  natural  life,  for  her  sole  and  separate  use, 
and  upon  her  own  single  and  separate  receipt,  &c. ;  and  from 
and  after  the  decease  of  my  said  daughter  Susanna  Chalie,  then 
in  trust,  to  transfer  and  assign  one  moiety  or  half  part  of  the 
capital  or  principal  of  the  said  25,000Z.  unto  and  equally  amongst 
all  and  every  my  own  next-of-kin,  in  equal  degree,  (other  than 
and  except  any  child  or  children  of  my  said  daughter)  who  shall 
be  living  at  the  time  of  the  death  of  my  said  daughter ;  and  in 
trust,  to  transfer  and  assign  the  other  moiety  or  half  part  of  the 
said  capital  or  principal  of  the  said  25,0002.  unto  and  amongst 
[  *246  ]       all  and  every  the  child  or  children  *on  the  body  of  my  said 
daughter,  lawfully  begotten  or  to  be  begotten,  equally  to  be 
divided  between  them,  at  their  respective  ages  of  twenty-one 
years,  if  more  than  one,  share  and  share  alike ;  and  if  but  one, 
then  to  such  only  child  at  his  or  her  age  of  twenty-one  years, 
upon  trust,  in  the  mean  time,  and  until  such  child  or  children 
shall  respectively  attain  his  her  or  their  ages  of  twenty-one  years, 
to  pay  and  apply  so  much  and  such  part  of  the  interest,  dividends 
and  yearly  produce  of  the  said  last-mentioned  moiety  or  half 
part  of  the  said  capital  or  funds  of  25,0002.,  as  they  my  said 
executors,  or  the  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  shall  in  their  discretion  think  proper, 
for  and  towards  the  moiintenance  and  education  of  such  child  or 
children  of  my  said  daughter  respectively,  and  in  trust,  to  lay 
out  and  invest  the  surplus,  interest,  and  dividends,  (if  any)  of 
the  last-mentioned  moiety  or  half  part  of  the  said  capital  or  fund 
of  25,0002.,  as  the  same  shall  from  time  to  time  become  due  and 
payable,  in  the  purchase  of  the  same  species  or  sort  of  funds  as 
the  last-mentioned  moiety  or  half  part  shall  or  may  consist  of ; 
or  in  the  purchase  of  such  other  Parliamentary  funds,  or  Govern- 
ment securities,  carrying  interest  at  the  rate  of  three  per  cent, 
per  annum,   as  they  my  said  executors,  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  shall  think  fit ;  which  funds  or  securities,  in  or  upon 
which  such  surplus,  interest,  or  dividends,  shall  be  laid  out  and 
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invested,  shall  be  taken  in  the  names  of  my  said  executors,  and  maitland 
be  added  to  and  go  in  increase  and  augmentation  of  and  be  chalie. 
applied  in  the  same  manner  as  is  hereby  directed  concerning  the 
last-mentioned  moiety  or  half  part  of  the  said  capital  or  fund  of 
25,0002. ;  and  •in  case  any  of  such  children,  there  being  more  [  *246  ] 
than  one,  shall  happen  to  die  before  he  she  or  they  shall  have 
attained  the  said  age  of  twenty-one  years,  then  upon  trust,  to 
transfer  and  assign  the  share  or  shares  of  him  her  or  them  so 
dying  of  and  in  the  said  last-mentioned  moiety  or  half  part  of  the 
said  capital  or  fund  of  25,0002.,  and  of  and  in  all  the  increase 
thereof  (if  any),  unto  the  survivors  or  survivor  of  such  children, 
equally  to  be  divided  between  them,  at  their  respective  age  of 
twenty-one  years,  if  more  than  one  such  survivor,  share  and  share 
alike ;  and  if  but  one  survivor,  then  to  such  surviving  child  at 
his  her  or  their  age  of  twenty-one  years ;  but  in  case  my  said 
daughter  Susanna  Chalie  shall  happen  to  die  without  leaving 
any  child  or  children  of  her  body  lawfully  begotten,  or  leaving 
any  such  child  or  children,  and  such  only  child,  or  all  such 
children,  shall  happen  to  die  before  any  of  them  shall  have 
attained  his  her  or  their  said  age  or  ages  of  twenty-one  years, 
then  in  trust,  to  transfer,  assign  and  pay,  the  capital  or  principal 
of  the  said  last-mentioned  moiety  or  half  part  of  the  said  25,0002., 
and  all  the  increase  thereof  (if  any),  unto  and  amongst  all  and 
every  my  next-of-kin,  in  equal  degree,  who  shall  be  living  at  the 
time  of  the  death  of  the  longer  liver  of  them,  my  said  daughter 
and  her  said  children  so  dying  before  having  attained  the  said 
age  of  twenty-one  years  as  aforesaid." 

Matthew  Claremont,  the  testator,  died,  leaving  his  daughter 
Susanna  Chalie  surviving,  and  after  his  death  his  will  was 
proved  by  John  Nicholas  Linwood,  Francis  Duroure,  and  Mark 
Cephas  Tutet. 

Soon  after  the  death  of  the  said  testator,  John  Nicholas  Lin- 
wood, Francis  Duroure,  and  Mark  Cephas  *Tutet,  appropriated      [  •247  ] 
a  certain  part  of  the  said  testator's  personal  estate,  and  invested 
the  same  in  the  purchase  of  25,0002.  three  per  cent.  Consolidated 
Bank  Annuities  in  their  names,  upon  the  trusts  of  the  said  will. 

Susanna  Chalie  had  issue  only  two  children,  viz.,  Marianne 
Chalie  and  Jane  Sarah  Chalie. 

P  12 
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Maitland  Marianne  Chalie  haying  attained  twenty-one,  intermarried  in 
Chalib.  1784  with  Henry  Skrine,  and  upon  their  marriage  a  settlement 
was  executed,  whereby,  after  reciting  the  will  of  Matthew  Clare- 
mont,  and  that  the  said  Marianne  Chalie  having  attained  her 
age  of  twenty-one  years,  had,  as  one  of  the  two  children  of  the 
said  Susanna  Chalie,  become  entitled  to  a  vested  reversionary 
interest  in  one  half  part  of  the  moiety  of  the  said  sum  of  25,0002. 
stock,  which  was  bequeathed  to  the  children  of  the  said 
Susanna  Chalie,  such  moiety  was  settled  upon  the  trusts  therein 
mentioned,  for  the  benefit  of  the  said  Henry  Skrine  and 
Marianne  his  wife,  and  the  issue  of  the  said  marriage. 

In  the  year  1788  Marianne  Skrine  died,  leaving  Henry  Skrine, 
her  husband,  and  one  child,  the  defendant,  Henry  Skrine,  her 
surviving. 

Jane  Sarah  Chalie  having  attained  her  age  of  twenty-one  years 
intermarried  in  1794  with  William  Garthshore,  and  a  settlement 
was  made  previous  to  their  marriage,  dated  the  21st  of  May, 
1794,  whereby,  after  reciting  the  will  of  the  said  Matthew  Clare- 
mont,  and  that  the  said  Jane  Sarah  Chalie  had  attained  her  age 
of  twenty-one  years,  and  was  become  entitled  to  the  reversion 
[  ♦248  ]  expectant  on  the  death  of  the  said  Susanna  *Chalie  her  mother, 
of  the  sum  of  6,2502.  three  per  cent.  Consolidated  Bank  Annuities, 
one  half  part  of  the  said  moiety  of  the  sum  of  25,0002.  by  the 
testator's  will  bequeathed  to  the  children  of  the  said  Susannah 
Chalie  as  aforesaid,  subject  to  be  reduced  on  the  contingency  of 
the  said  Susanna  Chalie  having  other  children  who  should  live 
to  attain  the  age  of  twenty-one  years ;  and,  after  other  recitals, 
it  was  provided,  that  the  fortune  of  Jane  Sarah  Chalie  should  be 
respectively  transferred,  assigned,  and  vested  upon  certain  trusts 
thereinafter  mentioned,  for  the  benefit  of  the  said  William 
Garthshore  and  Jane  Sarah  Chalie,  and  the  issue  of  the  intended 
marriage. 

Jane  Sarah  Garthshore  died  in  the  lifetime  of  her  mother 
Susanna  Chalie,  without  issue,  and  intestate;  and  upon  her 
death  letters  of  administration  of  her  effects  were  granted  to  her 
husband  William  Garthshore. 

William  Garthshore  died  soon  afterwards,  intestate,  and  letters 
of  administration  of  the  goods,  chattels,  and  effects  of  the  said 
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William  Garthshore  were  granted  to  his  father,  Maxwell  Garth-    Maitland 
shore,  and,  as  such  administrator,  said  Maxwell  Garthshore      chAib. 
obtained  letters  of  administration  de  bonis  non  of  the  said  Jane 
Sarah  Garthshore. 

Maxwell  Garthshore  died  several  years  after,  having  appointed 
the  plaintiff  one  of  the  executors  of  his  will. 

Letters  of  administration  de  bonis  non  of  the  said  Jane  Sarah 
Garthshore  were  granted  to  the  plaintiff  as  executor  of  Maxwell 
Garthshore. 

Susanna  Ghalie  received  the  dividends  and  annual  produce       [  249  ] 
of  the  sum  of  25,000Z.  during  her  life,  and  she  died  in  March, 
1821. 

John  Nicholas  Linwood,  Francis  Duroure,  and  Mark  Cephas 
Tutet  died,  and  Matthew  Ghalie,  John  Shute  Duncan,  and  John 
Arnold,  were  appointed  the  trustees  of  the  sum  of  25,000Z.  three 
per  cent.  Consolidated  Bank  Annuities,  and  the  same  stood  in 
their  names  in  the  books  of  the  Bank,  and  they  received  the 
dividends  accrued  thereon  since  the  death  of  the  said  Susanna 
Chalie. 

The  bill  stating  the  foregoing  facts  further  stated,  that  the 
plaintiff,  as  administrator  de  bonis  non  of  the  said  Jane  Sarah 
Garthshore,  is  entitled  to  receive  and  have  transferred  into  his 
name  one  fourth  part  or  share  of  the  sum  of  25,000Z.  Consolidated 
Bank  Annuities  to  which  the  said  Jane  Sarah  Garthshore 
became  entitled  on  attaining  her  age  of  twenty-one  years. 

The  prayer  of  the  bill  was,  that  the  plaintiff,  as  the  personal 
representative  of  said  Jane  Sarah  Garthshore,  might  be  declared 
entitled  to  receive  one  fourth  part  or  share  of  the  said  25,000Z. 
three  per  cent.  Consolidated  Bank  Annuities  standing  in  the 
names  of  said  Matthew  Chalie,  John  Shute  Duncan,  and  John 
Arnold,  and  one  fourth  part  of  the  dividends  thereon,  which  had 
accrued  due  since  the  death  of  Susanna  Chalie ;  and  that  said 
Matthew  Chalie,  John  Shute  Duncan,  and  John  Arnold,  might 
be  decreed  to  transfer  into  the  plaintiff's  name  such  one  fourth 
part  or  share,  and  to  pay  him  one  fourth  part  of  such  dividends. 

The  defendant,  Henry  Skrine,  by  his  answer,  insisted,  that  as       [  250  ] 
sole  next-of-kin  of  the  testator,  living  at  the  death  of  Susanna 
Chalie,  he  was  entitled  to  the  whole  of  the  25,0002.  three  per 
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Maitland    cent.  Consolidated  Bank  Annuities,  and  to  all  the  dividends 
Chalib.     accrued  thereon  since  the  death  of  Jane  Sarah  Chalie. 

Mr.  Bell,  Mr.  Sugden,  and  Mr.  Pemberton,  for  the  plaintiff. 

Mr.  Hart  for  the  defendants. 

Among  the  cases  cited  were  Harrison  v.  Foremany\  Jefferson  v. 
ReynouSjX  Schenck  v.  Legh,%  Pmvis  v.  Burd€tt,\\  King  v.  Hake,^ 
Howgrave  v.  Carter, \j:  Woodcock  v.  Duke  of  Dorset,ll  and 
Sturgess  v.  Pearson.^^ 

The  Vicb-Chancbllor  : 

In  this  case  a  clear  vested  interest  is  in  the  first  place  given 
to  the  children  of  a  daughter  attaining  twenty-one.  If  in  the 
clause  which  gives  the  property  over  on  failure  of  children  of  the 
daughter,  the  word  "  having"  be  read  for  "  leaving,"  the  whole 
will  will  express  a  consistent  intention  to  that  effect.  I  feel 
myself  bound  by  the  authorities  to  adopt  this  construction. 
[  ♦261  ]  Woodcock  V.  The  *Duke  of  Dorset  was  much  stronger ;  there  the 
expression  was  ''  That  if  the  said  Lord  John  and  Lady  Frances 
should  leave  at  the  death  of  the  survivor  any  child  or  children 
of  their  two  bodies,  then  the  sum  of  5,000Z.  was  to  be  raised  and 
paid  to  such  child  or  children  upon  their  attaining  the  age  of 
twenty-one  years."  Yet  Lord  Thurlow  there  held  that  a  child 
who  had  attained  twenty-one,  but  died  in  the  lifetime  of  Lady 
Frances,  took  a  vested  interest.  So  in  the  case  of  Powis  v. 
Burdett,  a  portion  provided  for  younger  children  whom  the 
parent  should  leave  at  his  death,  to  be  paid  at  twenty-one,  was 
raised  for  a  child  who  having  attained  twenty-one  died  in  the 
lifetime  of  the  parent.  I  must  therefore  declare  that  the  two 
daughters  having  lived  to  attain  twenty-one  took  vested  interests. 
—Beg.  Lib.  B.  1821,  fol.  1172,  1176. 

t  6  E.  E.  28  (6  Vo8.  207).  tt  13  R.  E.  145,  n.  (3  Br.  0.  0. 

t  7  E.  E.  208  (dted  9  Ves.  311).  569). 

§  7  E.  E.  199  (9  Ves.  300).  §§  20  E.  E.  316  (4  Madd.  411),  and 

II  7  E.  E.  259  (9  Ves.  ^28).  see  also  Perfect  v.  Lord  Curtan,  21 

f  7  E.  B.  266  (9  Ves.  438).  E.  B.  331  (6  Madd.  442). 

tt  13  E.  E.  142  (3  V.  &  B.  79). 
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FKANKLIN  v.   LAY.  i820. 

Mays. 

(6  Haddock,  268—261.)  

Leaoh,  V.-C. 
*'  Issue  "  a  word  of  limitation,  not  converted  into  a  word  of  purchase        r  253  1 
by  the  addition  of  other  words  of  limitation. 

The  testator  devised  her  moiety  or  half  part  in  a  certain 
estate  to  her  grandson,  John  Franklin,  and  to  the  issue  of  his 
body  lawfully  to  be  begotten,  and  to  the  heirs  of  such  issue  for 
ever ;  but  if  her  said  grandson  should  die  without  [havingf]  any 
issue  of  his  body  lawfully  begotten,  then  she  gave  and  devised  the 
said  moiety  unto  her  nephew  W.  B.,  and  to  his  heirs  for  ever. 

John  Franklin  suffered  a  recovery,  and  contracted  to  sell  the 
moiety  to  the  defendant ;  and  a  doubt  arising  as  to  the  extent 
of  his  estate,  the  bill  was  filed  for  a  specific  performance,  and 
having  stated  the  will,  the  defendant  put  in  a  general  demurrer. 

The  parties  desired  that  the  question  should  be  decided  here, 
and  not  sent  to  law. 

It  was  insisted  for  the  plaintiff,  that  he  took  an  estate-tail  by 
force  of  the  limitation  over  being  on  a  general  failure  of  issue. 

The  defendant  insisted,  that  having  regard  to  the  prior  limita- 
tion to  the  issue  of  the  body,  the  words  "  leaving  issue  "  were  to 
be  construed  as  leaving  issue  living  at  his  death. 

[The  principal  cases  cited  were,  *  Wright  v.  Pear8on,l  King      [♦269] 
V.    Burchell,^   Denn    v.   PuckeyyW    and    Doe    dem.    Gilman    v. 
Elvey.% 

The  Vicb-Chancbllor  stated,  that  no  authority  would  warrant       [  260  ] 
him  in  construing  the  words  "  leaving  issue,"  as  meaning  issue 
living  at  the  death.    That  leaving  issue,  as  applied  to  real  estate, 
imported  a  general  failure  of  issue,  and  brought  the  case  within 
the  authorities  cited  by  the  plaintiff. 

That  taking  the  intention  to  be,  that  the  estate  should  only  go 
over  upon  a  general  failure  of  the  issue  of  the  grandson,  the 

t  Semble  a  misprint  for  [leaving].  ||  2  B.  B.  601  (5  T.  B.  299). 

t  1  Eden,  119.  f  7  B.  B.  579  (4  East,  313). 

§  1  Eden,  424. 
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Fbanklin    whole  will  would  be  reconciled  by  construing  the  word  heirs  of 
LaV.        such  issue,  as  heirs  of  the  body,  and  then  not  even  the  particular 
intent  would  be  sacrificed  to  the  general  purpose. 

That  the  words,  "  dying  without  leaving  issue,"   might  of 

[  *26i  ]      course  be  restrained  by  other  expressions  in  *the  will,  to  issue 

living  at  the  death.    As  the  general  words,  '*  in  default  of  issue," 

might  also  be,  but  not  by  words  of  limitation  superadded  to  the 

issue.— Eeg.  Lib.  A.  1819,  fol.  1085. 


1822.  JENNEY  V.  ANDKEWS. 

June  13. 
L.A^V..C.  («  »^'^°«*>  264-866.) 

[  ^^^  ]  The  exercise  of  a  general  power  of  appointment  by  will  subjects  tbe 

property  to  the  claims  of  the  creditors  of  the  appointor  as  if  it  formed 
part  of  his  estate  at  his  death. 

By  a  settlement  in  April,  1808,  made  previously  to  the 
marriage  of  Henry  Humphries  and  Jane  his  wife,  a  moiety  of 
5,599i.  128.  9d,  Three  per  Cents,  became  vested  intrust,  for  such 
uses  (if  there  should  be  no  children  of  the  marriage,)  as  Henry 
Humphries  should  by  his  last  will  and  testament  in  writing,  or 
any  writing  in  the  nature  of  a  will,  or  any  codicil  or  codicils 
executed  by  him  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  direct,  limit,  or  appoint,  and  for  want  of  such 
direction,  limitation,  and  appointment,  in  trust,  for  the  plaintiff 
Jane  Humphries,  her  executors  and  administrators.  Henry 
Humphries  being  indebted  to  the  plaintiff  Edward  Jenney,  in  the 
sum  of  4,500{.,  assigned  or  appointed  his  interest  to  Jenney,  by 
indenture,  21st  August,  1815,  as  a  security  for  the  debt.  On  the 
15th  November,  1815,  a  commission  of  bankruptcy  issued  against 
Henry  Humphries;  the  defendants,  Taddy  and  TuUock,  and 
Newman,  were  chosen  assignees  ;  and  Andrews  and  the  plaintiff 
Jenney,  the  trustees  under  the  settlement,  proved  a  debt  under 
the  commission,  on  account  of  a  bond  given  to  them  by  the 
bankrupt,  for  securing  a  sum  of  money,  as  part  of  the  trust 
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funds  of  the  marriage  settlement;  and  received  a  dividend,      Jenkbt 
which  was  added  to  the  trust  property,  a  moiety  of  which  the    Andrews. 
bankrupt  had  power  to  appoint  by  his  will. 

Henry  Humphries,  in  order  more  eflfectually  to  secure  Jenney,  [  265  ] 
on  the  29th  August,  1815,  made  his  will  in  the  presence  of  two 
witnesses,  and  thereby  appointed  his  interest  in  the  trust  monies 
to  Jenney,  his  executors,  administrators,  and  assigns,  in  trust,  to 
raise  the  said  sum  of  4,500Z.  and  interest,  and  subject  thereto,  in 
trust  for  the  plaintiff  Jane  Humphries. 

Henry  Humphries  died  on  the  10th  May,  1820,  without 
issue,  having  previously  obtained  his  certificate,  and  Jane 
Humphries,  the  plaintiff,  proved  the  will.  The  plaintiff  Jane 
Humphries  claimed  the  absolute  interest  in  the  money  and  the 
prayer  of  the  bill  was  accordingly.  On  the  other  hand,  the 
assignees  of  Humphries  (the  husband)  claimed  the  money. 

Mr.  Homey  and  Mr.  BoupeUy  for  the  plaintiffs.     *     *     * 

Mr.  Stigdeuy  for  the  assignees.    ♦    *    ♦ 

The  Yice-Ghangellob  : 

Where  there  is  a  general  power  of  appointment  by  *will,  and  [  *266  ] 
an  appointment  is  made,  the  appointee  is  a  trustee  for  creditors ; 
but  it  is  not  for  creditors  at  the  time  of  the  execution  of  the  will, 
but  at  the  death  of  the  testator.  The  certificate  of  the  bankrupt 
deprives  the  assignees  of  all  claim  for  the  benefit  of  the  creditors 
under  the  commission. — ^Beg.  Lib.  A.  1821,  fol.  2514. 


BKYDGE8  v.  STEPHENS.  i82i. 

(6  Maddock,  279—280.)  '^'^^  ^' 

A  tenant  for  life  may  be  restrained  from  catting  down  underwood  of  Leach,  V.-O. 
insufficient  growth.  [  279  ] 

Application  was  made  by  Mr.  BeU^  and  Mr.  EUis,  on  the 
coming  in  of  the  answer,  to  dissolve  an  injunction  granted  by 
the  Vicb-Chancbllor,  to  prevent  the  cutting  of  underwood  by  a 
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bbydgeb     tenant  for  life  otherwise  than  according  to  a  due  course  of 
Stephens,    husbandry. 

Mr.  Sugden  proposed  to  read  affidavits  in  answer  to  the 
motion.  It  was  objected  that  affidavits  could  not  be  read  after 
an  answer  put  in,  but  the  Yice-Ghanobllob  overruled  the 
objection. 

The  motion  then  stood  over  to  give  an  opportunity  to  the 
plaintiff  to  file  counter  affidavits. 

On  this  day  the  motion  was  renewed. 

Mr.  Belly  and  Mr.  EUis : 

There  is  no  instance  of  an  injunction  to  restrain  the  cutting  of 
underwood;  no  case,  unless  of  destruction,  as  by  grubbing  up 
underwood,  where  the  Court  had  interposed ;  and  it  appears, 
from  our  affidavits  that  this  underwood  was  of  a  proper  growth 
for  cutting. 

Mr.  Sugden^  contra^  contended  from  the  affidavits  that  the 
underwood  was  not  of  a  proper  growth  to  be  cut. 

The  Vice-Chancellor  : 

Upon  the  same  principle  on  which  the  Court  restrains  the 
[  ♦280  ]  cutting  of  timber  of  insufficient  growth,  it  will  restrain  *the 
cutting  of  underwood  of  insufficient  growth.  But  in  this  case 
the  weight  of  evidence  is  in  favour  of  the  sufficiency  of  the 
growth  of  this  underwood  according  to  the  custom  of  the 
country ;  and  the 

Injunction  must  be  dissolved. 
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PEICE  V.  HATHAWAY.  1822. 

(6  Haddock,  304—313.)  Feb^5. 

A.  haying  purchased  certain  lands  and  hereditaments,  they  were  by  Leach,  Y.-C. 
his  direction,  by  indenture  of  bargain  and  sale,  conveyed  by  the  vendor         [  304  ] 
to  trustees  for  charitable  uses. 

The  indenture  was  enrolled  in  the  Court  of  Chancery  within  six 
calendar  months,  but  A.  died  within  twelve  calendar  months  after  its 
execution :  Held,  that  the  conveyance  was  void,  under  the  statute  of 
9  Geo.  n.  c.  36.t  Held  also,  that  certain  pecimiary  bequests  in  A.'s 
will,  depending  on  the  validity  of  the  said  indenture,  had  failed. 

By  an  indenture  of  bargain  and  sale,  dated  the  2l8t   July, 

1820,  and  made  between  the  defendant,  John  Audrey,  of  the 

first  part,  the  defendant,  Thomas  Leir,  and  Jane,  his  wife,  of  the 

second  part,  Fletcher  Partis,  of  the  third  part,  and  the  plaintiffs, 

of  the  fourth  part,  in  consideration  of  the  sum  of  815L  to  the  said 

Thomas  Leir,  paid  by  the  said  Fletcher  Partis,  certain  lands  and 

hereditaments  therein  described,  the  property  of  the  said  Thomas 

Leir,  were,  at  the  request  and  by  the  direction  of  the  said 

F.  Partis,  bargained,  sold,  appointed  and  conveyed  unto  and  to 

the  use  of  the  plaintiffs,  their  heirs  and  assigns  for  ever,  upon 

trust,  that  the  plaintiffs,  and  the  survivors  and  survivor  of  them, 

and  his  heirs,  and  the  trustees  or  trustee  for  the  time  being  of 

those  presents,  should  permit  and  suffer  a  competent  part  of  the 

said  several  pieces  or  parcels  of  land  or  ground  to  be  used  as  the 

site  of  thirty  dwelling  houses  and  a  chapel  to  be  erected  thereon, 

and  built  and  finished  as  near  as  might  be,  according  to  *a  plan      [  *305  ] 

and  elevation  to  be  approved  of  by  the  said  F.  Partis,  and  Ann, 

his  wife,  or  the  survivor  of  them ;  and  should  permit  and  suffer 

such  houses  to  be  occupied  and  enjoyed  from  time  to  time,  and 

at  all  times  thereafter,  by  thirty  females,  who  should  be  of  the 

age  of  fifty  years  and  upwards,  and  the  widows  or  unmarried 

daughters  of  clergymen,  professional  men  in  law,  physic  and 

divinity,    and    merchants    of    irreproachable    character,    and 

members  of  the  Church  of  England,  and  who  had  seen  better 

days,  and  been  reduced  from  a£9[uence  to  a  state  of  comparative 

indigence ;  and  should  permit  the  residue  of  the  pieces  of  land 

and  ground  to  be  used  as  gardens  and  otherwise,  for  the  benefit 

of  the  occupiers  of  the  said  almshouses;  and  that  the  said 

t  See  now  61  &  62  Vict.  c.  42,  s.  4,  (7),  (9). 
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Pbigb  trustees  should  in  the  mean  time,  and  until  such  almshouses 
Hathaway,  should  be  built  and  finished,  permit  and  suffer  the  said  pieces  or 
parcels  of  ground  to  be  held  and  applied  to  such  charitable  pur- 
poses as  the  said  F.  Partis  during  his  life,  and  after  his  decease, 
the  said  Ann,  his  wife,  and  after  their  deaths,  the  trustees  for  the 
time  being,  should  think  fit,  and  by  any  writing  under  their 
hands  order,  direct  or  appoint.  And  it  was  thereby  declared 
that  the  said  F.  Partis  did  direct  and  appoint  that  the  expense  of 
building  the  said  almshouses  and  chapel  should  not  exceed 
15,000Z.,  and  that  the  expense  should  be  defrayed  out  of  the 
monies  which  the  said  F.  Partis  should  from  time  to  time  in  his 
life,  advance  for  that  purpose,  and  should  be  contributed  or  sub- 
scribed by  any  person  or  persons.  This  deed  was  enrolled  in  the 
Court  of  Chancery,  on  the  25th  July,  1820. 

The  said  Fletcher  Partis,  by  his  will,  dated  the  25th  July, 
[  'soe  ]  1820,  after  reciting  the  said  indenture,  conveying  *the  said  lands 
and  hereditaments,  and  the  trusts  thereof,  and  reciting  that  he 
was  desirous  to  bequeath  a  competent  sum  of  money  for  the  pur- 
pose of  maintaining  and  supporting  the  same  as  a  public  charity 
for  ever,  requested  that  the  said  trustees  would  with  all  conveni- 
ent speed  after  his  death  elect  from  among  themselves  four 
persons,  in  whose  names  the  money  intended  to  be  bequeathed 
by  his  will  might  be  invested  in  the  public  funds,  and  communi- 
cate their  names  to  his  executor  and  executrix,  and  he  directed  his 
executor  and  executrix,  within  a  year  after  his  death,  to  transfer  the 
capital  sum  of  80,0002.  8  per  cent.  Consolidated  Bank  Annuities 
into  the  names  of  such  four  persons,  upon  trust,  to  permit  the  divi- 
dends to  be,  as  to  the  receipt  and  disposal  thereof,  under  the  con- 
trol of  the  trustees  for  the  time  being  of  the  said  indenture,  and  of 
the  hereditaments  thereby  bargained  and  sold,  upon  the  trusts  in 
the  said  will  particularly  mentioned,  for  the  payment  of  an  annual 
stipend  to  the  clergyman  officiating  in  the  said  chapel,  and  the  sus- 
tentation  of  the  almshouses,  and  the  residue  thereof,  to  be  divided 
into  thirty  equal  parts  for  the  almswomen  inhabiting  the  same. 

And  the  said  testator  declared  and  directed,  that  in  case  the 
said  chapel  and  almshouses,  with  the  gardens,  walks  and  hedges 
for  inclosing  the  same,  should  not  be  finished  in  his  life  time, 
that  a  sum  of  15,0002.  sterling,  part  of  such  his  personal  estate 
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as  should  consist  of  money,  or  so  much  of  the  said  sum  as  should  Pbioe 
not  have  been  expended  for  those  purposes  in  his  lifetime,  (the  hat^wat. 
amount  of  such  expenditure  to  be  determined  by  the  said 
trustees,)  should  be  applied  for  the  purpose  of  erecting,  finish- 
ing and  maintaining  such  chapel  and  ^almshouses ;  and  in  case  [  *307  ] 
all  or  any  part  of  fhe  property  intended  for  charitable  purposes 
should  fail  of  effect,  then  he  gave  and  bequeathed  the  property  in- 
tended for  charitable  purposes,  or  so  much  thereof  as  should  fail 
of  effect,  unto  his  said  wife,  discharged  from  all  trusts  whatsoever, 
and  without  any  obUgation  at  law  or  in  equity  to  conform  to  the 
distribution  he  had  intended  for  charitable  purposes : — and  after 
directing  the  dividends  of  6,000Z.  stock  to  be  paid  to  certain  per- 
sons during  their  lives,  he  directed  the  said  sum  after  their 
deaths  to  be  transferred  to  the  trustees  of  the  said  sum  of  30,0002. 
stock  upon  the  same  charitable  trusts ;  and  the  testator  gave 
similar  directions  as  to  three  several  sums  of  8,0002.,  1,0002.  and 
2,0002.  stock;  and  all  the  rest  residue  and  remainder  of  his 
estate  and  effects,  after  payment  of  the  several  bequests 
mentioned,  the  testator  bequeathed  to  his  wife,  and  appointed 
his  wife,  and  the  defendant,  WiUiam  Silas  Hatherley,  executrix 
and  executor  of  his  will. 

The  testator  died  on  the  81st  of  August,  1820,  without  having 
revoked  or  altered  his  said  will,  and  his  executor  and  executrix 
duly  proved  the  same,  and  possessed  themselves  of  personal 
estate  more  than  sufficient  for  the  payment  of  the  testator's 
debts,  legacies,  and  charitable  bequests,  [but  they  declined  to  pay 
the  charitable  legacies,  insisting  that]  *the  said  Francis  Partis  [  ♦309  ] 
ought  to  be  considered  as  the  donor  or  grantor  in  the  said  trans- 
action, within  the  meaning  of  the  statute  9  Geo.  II.,  c.  86,  and 
that  the  conveyance  of  the  lands  being  void,  the  bequests  in  the 
will  in  respect  of  them  failed,  and  belong  to  the  defendant  Ann 
Partis.    ♦    ♦    * 

Mr.  Home  and  Mr.  Preston  for  the  plaintiffs :  [who  had 
elected  four  of  their  number  to  act  as  trustees,  and  had 
duly  communicated  their  names  to  the  executors.] 

Here  the  grantor  or  donor,  Francis  Partis,  never  took  any       [  310  ] 
estate  or  interest  in  the  lands  purchased,  which  could  descend  to 
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Price  his  heir ;  by  his  direction  the  lands  were  conveyed  to  trustees  for 
Hath^awat.  ^^  immediate  charitable  purpose,  and  there  is  no  clause  in  the 
indenture  of  revocation  and  new  appointment  by  which  F.  Partis 
could  have  obtained  an  estate  or  interest  in  them  for  his  own 
benefit.  The  deed  amounts  to  an  absolute  and  irrevocable 
destination  to  a  charitable  purpose.  The  trusts  are  sufficiently 
declared  by  the  deed,  and  if  there  be  any  doubt  about  them,  the 
bill  has  sufficiently  established  them,  and  provided  against  their 
failure.  Had  Partis  not  died  within  twelve  calendar  months  of 
the  date  of  the  indenture,  its  validity  could  not  be  disputed.  But 
this  event  is  provided  for  by,  and  this  case  falls  within  the  ex- 
ception of  the  second  section  of  the  Act,  which  declares  that  it 
shall  not  extend  to  any  purchase  of  lands  made  really  and  bond 
fide  for  a  full  and  valuable  consideration  actually  paid  at  or  before 
the  making  such  conveyance.    *    *    * 

[  311  ]  Mr.  ShadwcU    and    Mr.  PhiUimore    for   the    defendants, 

W.  S.  Hathaway  and  Ann  Partis : 

This  deed  is  void.  The  Act  has  two  objects ;  first,  to  prevent 
the  disinherison  of  heirs ;  secondly,  to  prevent  lands  from  be- 
coming inalienable.  There  can  be  no  difference  in  principle 
whether  a  man  conveys  his  own  land,  or  purchases  land,  and 
directs  the  persons  to  whom  it  is  conveyed  to  hold  it  in  trust  for 
charities ;  both  modes  are  equally  within  the  mischief  intended 
to  be  prevented  by  the  statute.     *    *     * 

[  312  ]  Mr.  Pemberton  for  the  defendants  Thomas  Leir  and  John 

Audrey. 

♦  *  ♦  ♦  ♦ 

The  Vice-Chancellor  : 

The  clear  expressed  intention  of  the  first  section  of  the  statute 
of  the  9th  Geo.  II.  c.  86,  is,  that  it  shall  not  be  lawful  for  any 
person  within  twelve  calendar  months  before  his  death,  to  give 
any  land  or  money  to  be  laid  out  in  land  for  any  charitable  use 
whatsoever.  It  is  argued,  that  it  is  the  meaning  of  the  second 
section  of  that  Act  to  qualify  the  general  expressions  of  the  first 
section,  and  to  leave  every  person  at  liberty  within  twelve  months 
before  his  death  to  give  to  charitable  uses  any  land  which  within 
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the  twelve  months  he  has  purchased  for  a  full  and  valuable  con-       Price 
sideration.    The  object  of  the  Act  is  to  prevent  the  mischief  of  hathaway. 
improvident  alienations  or  dispositions  made  by  languishing  or 
dying  persons,  whereby  land  becomes  inalienable.    Is  the  mis- 
chief less  because  the  grantor,  by  whose  improvident  disposition 
the  land  becomes  inalienable,  had  not  been  the  owner  of  it  for 
twelve  months  complete:  or  could  it  be  the  intention  of  the 
Legislature  that  a  languishing  or  dying  person  should  not  be 
permitted  to  give  his  own  land,  or  his  own  money  to  be  laid  out 
in  land,  but  might  be  permitted  himself  to  lay  *out  the  same      [  *3i3  ] 
money  in  the  purchase  of  other  land,  and  to  give  the  land  so 
purchased.     To  attribute  such  a  sense  to  the  second  section 
would  be  utterly  repugnant  to  the  whole  scope  and  purpose  of  the 
statute.    There  can  be  little  doubt  that  the  object  of  this  second 
section  of  the  statute  is  correctly  stated  by  Lord  Hardwickb  in 
The  Attorney 'Generalv.  Day,t  that  it  was  suggested  by  the  case  of 
Queen  Anne's  Bounty  and  other  existing  charities,  where  money 
was  from  time  to  time  to  be  laid  out  in  land,  and  was  meant  to 
protect  such  purchases.    It  seems  to  have  been  thought  that  the 
vendors  in  such  cases  might  be  considered  as  grantors  within  the 
first  section,  and  meant  merely  to  remove  that  doubt.     The  trust 
in  question  therefore  is  clearly  void. 

"  This  Court  doth  declare  that  the  deed  in  the  pleadings 
mentioned,  bearing  date  21st  day  of  July,  1820,  is  void ;  and 
that  all  the  bequests  for  charitable  purposes  depended  on  the 
validity  of  the  said  deed  contained  in  the  testator's  will,  in  the 
pleadings  also  mentioned,  have  therefore  failed,  and  by  virtue  of 
the  said  will  now  belong  to  the  defendant  Ann  Partis,  absolutely. 
And  it  is  ordered,  that  it  be  referred  to  Master  Cox,  one,  &c.  to 
inquire  and  state  to  the  Court  who  is  the  heir-at-law  of  Francis 
Partis,  the  testator  in  the  pleadings  named.  Usual  directions 
for  that  purpose,  further  directions,  and  costs,  reserved." — Reg. 
Lib.  B.  1821,  fol.  688. 

t  1  Yes.  sen.  222. 
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1822.  BOYS  V.  AYERST. 

March  Ih  H,  (g  Maddock,  316-325.) 

Where  a  letter  from  the  defendant  contains  the  entire  terms  of  an  agree- 

Leach,  V.-C.  ment  for  purchase  of  lands,  it  is  not  necessary  for  the  plaintiff  to  prove 

t  ^^^  J  that  he  accepted  the  terms.    If  it  require  the  plaintiff  to  supply  a  term 

in  the  agreement,  there  must  be  a  special  acceptance  in  writing  supply- 
ing that  term,  in  order  to  take  the  case  out  of  the  Statute  of  Frauds. 

The  bill  in  this  case  was  for  the  specific  performance  of  an 
agreement  for  the  purchase  of  lands,  alleged  to  be  contained  in 
three  letters.  It  stated  that  at  the  sale  in  1815  of  the  Barracks 
at  Ashford,  the  plaintiff  was  the  purchaser  of  one  of  the  lots, 
which  consisted  of  the  Hospital  and  other  buildings  part  of  the 
said  Barracks,  and  a  piece  of  freehold  land  containing  one  acre 
and  a  quarter,  whereon  the  same  were  erected.  That  before  any 
title  had  been  made  out,  or  any  conveyance  executed  to  the 
plaintiff,  the  defendant,  who  then  resided  in  a  freehold  house  of 
his  own  contiguous  to  the  said  lot,  proposed  to  the  plaintiff  to 
purchase  the  piece  of  freehold  land  whereon  the  Hospital  and 
other  buildings  stood  (it  being  the  plaintiff's  intention  to  pull 
down  and  remove  the  Hospital  and  other  buildings),  and  that  in 
consequence  of  such  proposal  the  following  correspondence  took 
place. 

"  AsHFORD,  March  8rd,  1816. 
"  Sir, 

**  Although  I  am  by  no  means  anxious  for  the  immediate  pos- 
session of  the  late  Hospital  field,  I  nevertheless  wish  if  possible 
to  ascertain  by  to-morrow  week  whether  I  shall  become  pur- 
chaser at  all,  having  fixed  that  day  with  a  Mr.  Moss,  a  surveyor 
at  Canterbury,  to  come  to  Ashford  to  arrange  a  plan  with  respect 
to  my  offices  opposite  the  field,  in  case  I  cannot  agree  with  you 
for  the  purchase ;  and  after  such  plan  is  fixed  on,  the  field  will 
be  of  considerably  less  value  to  me ;  besides,  if  I  accept  the  title 
as  it  now  stands,  I  need  not  be  at  any  expense  whatever  in 
[  •817 1  supplying  myself  with  attested  *copies  of  all  the  deeds  you 
mentioned,  and  which  are  necessary  to  make  a  clear  and  market- 
able title,  and  are  now  deposited  in  our  office  by  a  client ;  but  as 
on  the  6th  of  April  my  partnership  with  Mr.  B.  will  be  dissolved, 
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and  as  I  shall  then  relinquish  the  business  in  his  favour,  if,  after  Boyb 
that  time,  copies  should  be  required,  it  of  course  must  be  done  atebst. 
at  a  considerable  expense,  as  the  deeds  will  then  be  in  Mr.  B.'s 
possession,  and  I  am  not  aware  that  the  Barrack  Board  will  or 
ought  to  be  at  the  expense  of  furnishing  such  copies ;  some  of 
the  deeds  are  very  long,  particularly  Mr.  G.'s  settlement,  and 
the  conveyance  to  him  from  Dr.  B.  mentioned  in  the  list :  under 
all  these  circumstances  I  am'  induced  to  make  another  and  last 
offer,  and  instead  of  pounds,  will  say  guineas ;  viz.  8152.  for  the 
field,  (including  of  course  the  pump  and  well  therein),  and  will 
also  agree  to  take  such  bricks  as  may  remain  after  the  Hospital 
is  removed,  by  a  valuation  of  two  persons,  and  if  they  cannot 
agree  to  call  in  a  third,  as  usual.  To  give  you  till  the  1st  of 
January  next  to  remove  the  Hospital,  to  take  possession  and  pay 
the  money  at  that  time,  provided  that  in  case  the  Hospital  should 
be  removed  before  then,  the  field  to  be  conveyed  to  me,  the 
valuation  made,  and  possession  given  within  fourteen  days  after 
such  removal ;  at  which  time  of  course  the  purchase  money  and 
the  amount  of  the  valuation  to  be  paid  by  me.  If  you  accede  to 
these  terms  you  may  request  your  solicitor  to  prepare  an  agree- 
ment accordingly,  (which  of  course  must  be  paid  for  between  us), 
and  if  you  or  they  will  send  me  the  draft,  I  will  have  it  written 
on  a  stamp  for  execution.  A  line  between  this  and  the  11th 
instant  will  at  all  events  oblige, 

"  E.  G.  Aybbst." 

In  answer  to  the  above,  the  plaintiff  wrote  to  the  defendant  a  [  si8  ] 
letter  dated  the  6th  day  of  March,  1816,  informing  him  that  he 
never  thought  of  taking  less  than  4(X)Z.  for  the  land,  including 
the  well  and  pump,  together  with  all  the  Hospital  chimnies, 
cess-pools,  ash-pit,  drains  and  privies,  the  brick  pavement  of  the 
wash-house,  and  cooking-house  and  chimnies,  with  all  the 
foundations  and  cross- walls  of  the  buildings,  and  all  the  paving- 
stones,  at  which  sum  of  4002.  the  plaintiff  agreed  and  offered  to 
sell  the  same  to  the  said  defendant,  or  otherwise  that  he  should 
take  the  land  only  at  840Z. 

The  defendant  then  wrote  the  following  letter  to  the  plain- 
tiff: 

B.B. — ^voL.  xxni.  Q 
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J*  "  AsHPOBD,  March  8th,  1816, 

^™^^-  "DbabSib, 

''  As  I  shall  probably  be  able  to  make  use  of  many,  if  not  all 
the  bricks  you  now  offer  me,  with  the  land,  I  am  willing  to 
accede  to  the  first  proposal  in  yoor  favour  received  yesterday,  and 
agree  to  give  you  400L  for  the  land,  including  the  well  and 
pump,  together  with  all  the  bricks  of  the  Hospital  chimnies, 
cess-pools,  ash-pit,  drains  and  privies,  the  brick  pavement  of  the 
wash-house  and  cooking  house  and  chimnies,  with  all  the  foun- 
dations and  cross- walls  of  all  the  buildings,  and  all  the  paving- 
stones — ^to  pay  for  my  own  conveyance,  and  for  you  to  be  at  the 
expense  of  the  title ;  the  agreement,  as  usual,  to  be  paid  between 
us — to  pay  the  400L  and  take  possession  within  a  fortnight  after 
the  Hospital  is  removed — ^to  give  you  such  time  for  the  removal 
of  the  buildings  as  you  may  deem  necessary,  and  as  you  may 
instruct  your  solicitors  to  insert  in  the  agreement.  If  you  will 
[  *3i9  ]  be  so  good  as  to  instruct  ^Messrs.  Twopenny  &  Go.  to  prepare 
an  agreement  according  to  the  above,  and  send  it  to  me  for  my 
perusal,  I  will  have  two  parts  written  on  proper  stamps,  and  send 
them  to  your  solicitors,  one  signed  by  myself,  the  other  to  be 
returned  to  me  when  signed  by  ^ou. 

"  R.  G.  Aybbst. 

"  P.  S. — ^As  it  is  now  agreed  between  us  for  me  to  have  the 
land,  there  will  be  no  necessity  for  copies  of  such  deeds  as  I  have 
in  my  possession,  and  belong  to  me  as  relating  to  my  house  and 
premises,  but  copies  only  of  such  deeds  as  are  deposited  in  our 
office  belonging  to  a  client,  and  relate  to  a  field  adjoining  the 
Hospital  field.  If,  (as  I  presume)  it  is  Mr.  L.  of  Bapchild,  who 
is  one  of  the  solicitors  to  the  Barrack  Board,  I  am  well  acquain- 
ted with  him,  and  I  am  very  sure  no  difficulty  can  possibly  arise 
when  our  agreement  is  signed ;  if  it  should  be  necessary  I  can 
write  to  him  on  the  subject." 

The  plaintiff  then  instructed  his  solicitors  to  prepare  a  written 
agreement  for  the  defendant  to  sign,  on  the  terms  of  the  last 
letter,  whereupon  his  solicitors  wrote  to  the  defendant  as  follows: 
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"  BocHBSTBB,  12th  March^  1816.  Boyb 

"Sm, 

'  ATER8T. 

"  Mr.  Boys  has  referred  to  us  your  letter  of  the  8th  inst.,  but 
before  we  can  prepare  the  agreement  between  you  it  is  necessary 
that  we  should  know  precisely  which  of  the  questions  on  the 
title  you  will  be  able  to  waive,  we  therefore  send  you  on  the 
other  side  an  extract  from  our  letter  to  the  solicitors  of  the 
Barrack  Board,  shewing  what  questions  are  unsatisfied.  We 
will  thank  you  to  inform  us  which  of  them  *you  can  dispense  C  *320  ] 
with,  in  order  that  we  may  state  it  in  the  agreement,  and  know 
which  we  must  continue  to  insist  on." 

The  extract  referred  to  merely  contained  a  list  of  deeds  and 
attested  copies  relating  to  the  freehold  in  question,  which  the 
plaintiff's  solicitors  presumed  would  be  delivered  to  him  as  pur- 
chaser. 

The  defendant  wrote  the  following  answer : 

'*  AsHPORD,  March  ISth,  1816. 
"  Gbntlembn, 

"  The  only  deeds  that  I  shall  require  on  completing  the  pur- 
chase with  Mr.  Boys,  will  be  Baldock's  conveyance  to  De  Lancey, 
dated  August  1st,  1818,  and  Button's  conveyance  to  Gorse,  dated 
the  18th  and  14th  February,  1796.  I  presume  the  original  deed 
of  August  1st,  1818,  will  be  given  up,  as  I  do  not  imagine, 
indeed  I  am  almost  certain,  it  related  to  no  other  land  than  that 
on  which  the  Hospital  is  built,  the  whole  of  which  Mr.  Boys 
has  purchased,  and  is  to  be  conveyed  to  me.  The  remainder  of 
the  land  on  which  the  Barracks  was  built  is  leasehold,  and  has 
been  given  up  to  the  parishioners  who  were  the  lessors.  If  it  is 
shewn,  however,  that  this  deed  relates  to  other  property  of  more 
value,  then  I  should  require  an  attested  copy,  and  a  covenant  to 
produce  it.  I  should  also  expect  the  original  deeds  of  18th  and 
14th  of  February,  1795,  as  I  know  it  relates  only  to  the  field  in 
question,  and  to  about  an  acre  originally  belonging  to  it,  which 
Mr.  Baldock  in  1808  sold  off,  the  purchaser  whereof  had  a  copy 
of  the  deed,  Mr.  Baldock  keeping  the  original,  and  which  I 
have  no  doubt  was  given  up  by  him  to  Government,  if  not,  it 
certainly  ought  to  have  been,  ^and  if  they  have  not  the  original      [  *'32i  ] 
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BoTs  it  must  have  been  left  by  mistake  with  Mr.  Starr,  of  Canterbury, 
atbbst.  &s  the  copy  came  from  his  office  when  the  conveyance  of  the  acre 
sold  off  was  made.  The  marriage  settlement  of  the  1st  August, 
1796, 1  have,  with  my  title-deeds  relating  to  the  house  wherein 
I  now  reside,  which  I  purchased  of  the  late  Mr.  Baldock.  This, 
therefore,  with  the  deeds  of  the  2nd  and  8rd  days  of  August, 
1797,  of  course  I  shall  not  require  copies  of,  having  all  the 
originals.  I  have  heard  from  Messrs.  Burley,  Moore  and  Lake, 
and  thought  the  best  answer  I  could  give  them  on  the  subject 
would  be  to  send  them  a  copy  of  my  present  letter  to  you,  which 
I  shall  do  by  this  day's  post,  "  B.  G.  Ayerst. 

"  Allen's  covenant  of  the  18th  July,  1796,  should  also  be  with 
the  Barrack  Board.  If  they  do  not  find  it,  however,  I  can  supply 
it  by  a  duplicate  I  have  in  my  office." 

On  the  80th  March,  1816,  the  plaintiff's  solicitors  sent  to  the 
defendant  the  draft  of  an  agreement,  on  the  terms  of  the  letter 
of  the  8th  March,  for  his  perusal  and  signature;  and  on  the 
80th  April  following  the  defendant  returned  two  ingrossed 
instruments,  one  signed  by  himself,  and  the  other  for  the  sig- 
nature of  the  plaintiff.  The  only  material  difference  between 
the  agreement  sent  to  the  defendant  and  that  returned  by  him 
was,  that  the  latter  specified  some  paving  stones,  and  a  certain 
timber  fence,  gate,  and  wicket,  surrounding  the  freehold,  which 
the  defendant  alleged  was  appurtenant  thereto,  and  included  in 
the  agreement.  In  consequence  of  this  alteration  the  plaintiff 
wrote  to  the  defendant  on  the  6th  April,  1816,  stating,  "  I  have 
[  *'322  ]  not  returned  *you  the  agreement  between  you  and  me,  as  there 
is  some  little  mistake  in  it ;  the  stone  steps  and  landing  at  the 
door,  and  the  hearth  stones,  and  fire-places  in  the  Hospital,  and 
the  timber  fence,  were  not  to  be  included,  which  appears  by  the 
alteration  in  the  draft  to  be  so." 

And  subsequently  at  an  interview  between  the  plaintiff  and 
defendant  on  the  11th  of  the  same  month,  the  plaintiff  refused 
to  sign  the  counterpart  of  the  agreement  signed  by  the  defen- 
dant, on  account  of  the  articles  in  dispute  being  included; 
whereupon  the  latter  was  destroyed  by  the  defendant. 

The  bill  alleged,  and  it  was  shewn  by  the  evidence  of  the 
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plaintiff's  solicitor,  that  the  plaintiff  had  abandoned  certain  Bovs 
questions  and  objections  before  made  to  the  title  of  the  freehold,  atebst. 
except  such  as  it  was  necessary  to  insist  on  in  order  to  furnish 
the  defendant  with  such  title  as  was  required  by  his  letter  of  the 
13th  March,  1816 ;  and  that  on  the  29th  March  he  had  paid  the 
purchase  money,  and  taken  a  conveyance  of  the  land;  and 
prayed  that  the  defendant  might  be  decreed  specifically  to 
perform  the  contract  and  agreement  as  expressed  and  set  forth 
in  the  letters  of  the  3rd,  8th,  and  18th  March;  and  that  it 
might  be  declared  that  the  timber  fence,  gate,  and  wicket,  were 
not  included  in  the  contract ;  and  also  declared  that  the  defen- 
dant was  not  entitled  to  call  upon  the  plaintiff  to  produce  and 
deliver  up  to  him  certain  specified  indentures,  or  any  copies 
thereof,  or  to  call  upon  the  plaintiff  for  any  other  title  to  the 
ground  in  question  than  such  as  is  required  by  or  is  consistent 
with  his  letter  of  the  18th  March,  1826. 

Mr.  WingHeld  and  Mr.  Wray  for  the  plaintiff.  [  ^^^  1 

Mr.  Sugden  and  Mr.  HasUwood  for  the  defendant. 

The  cases  cited  were,  Fowle  v.  Freeman^\  Coleman  v.  Upcot^X 
Qaskarth  v.  Lord  Lowiher^%  Welford  v.  Beaaely,\\  Kennedy  v. 
J>e,1[  Stratford  v.  Bosworlh.W 

Thb  Viok-Chancbllor  : 

It  has  long  since  been  the  settled  rule  of  a  court  of  equity  to 
decree  specific  performance  of  an  agreement  which  has  been 
signed  by  the  party  sought  to  be  charged  with  it,  although  it  be 
not  signed  by  the  plaintiff  in  the  suit,  and  he  be  not  equally 
bound  by  it.  It  may  be  matter  of  surprise  that  it  should  have 
been  so  settled,  because,  although  such  an  agreement  may 
satisfy  the  words  of  the  Statute  of  Frauds,  yet  a  court  of  equity 
does  not  generally  lend  its  assistance  to  enforce  agreements 

t  7  B.  B.  219  (9  Yes.  351).  refusing  specific  performance,  sinoe 

t  6  Yin.  Abr.  527,  pi.  17.  the  defendant  (the  vendor)  made  a 

§  8  B.  B.  310  (12  Yes.  107).  material  stipulation  as  to  the  costs  of 

II  3  Atk.  503.  the  sale  to  which  the  plaintiff  had 

f  17  B.  B.  110  (3  Mer.  441).  not  assented.— O.  A.  S. 
tt2Y.&B.341.   Aclearcasefor 
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Boys  which  are  not  mutual.  It  is  now,  however,  too  late  to  question 
ayebst.  this  doctrine.  The  language  of  the  Statute  of  Frauds  is,  that 
the  agreement,  or  some  memorandum  or  note  thereof,  must  be 
in  writing,  and  signed  by  the  party  sought  to  be  charged,  or 
some  other  person  by  him  duly  authorized.  It  is  immaterial 
therefore  what  the  form  of  the  writing  is,  which  expresses  the 
agreement,  and  a  letter  is  as  e£fectual  for  the  purpose  as  a  deed. 
[  *324  ]  It  is  immaterial  too  what  the  form  of  the  language  is.  It  is 
necessary  *only  that  the  writing  should  evidence  all  the  terms 
of  the  engagement  by  which  the  defendant  consents  to  be  bound, 
and  which  the  Court  is  called  upon  to  execute. 

A  plaiptiff  seeking  the  aid  of  a  court  of  equity  to  enforce  an 
entire  agreement  signed  only  by  the  party  sought  to  be  charged 
with  it,  is  not  put  to  prove  that  he  accepted  it,  the  filing  of  the 
bill  primd  facie  sufficiently  shews  his  acceptance.  But  the  de- 
fendant is  at  liberty  to  repel  the  claim  of  the  plaintiff  by  shewing 
that  at  the  time  he  declined  to  accept  it.  If  however  a  letter  or 
other  writing  do  not  in  itself  evidence  aU  the  terms  of  the 
engagement  by  which  the  person  signing  it,  consents  to  be 
bound,  but  it  require  from  the  other  party  not  a  simple  assent  to 
the  terms  stated,  but  a  special  acceptance,  which  is  to  supply  a 
further  term  of  the  agreement,  then  it  is  obvious  that  such  special 
acceptance  must  be  expressed  in  writing,  for  otherwise  the  whole 
agreement  will  not  be  in  writing  within  the  Statute  of  Frauds. 

To  apply  these  observations  to  the  present  case.  The  letter 
in  question,  containing  all  other  terms  of  the  agreement, 
proposes,  as  to  the  purchase  money,  that  the  defendant  will  be 
ready  to  pay  it  within  a  fortnight  after  the  plaintiff  shall  have 
removed  a  certain  building  on  the  premises;  and  that  the 
plaintiff  shall  himself  name  the  time  within  which  he  will  engage 
to  remove  the  building,  which  time  is  to  be  inserted  in  a  formal 
agreement  which  he  requests  the  plaintiff  to  have  prepared. 
This  part  of  the  letter  therefore  is  not  an  agreement  that  the 
defendant  will  pay  the  purchase  money  within  a  fortnight  after 
[  *320  ]  the  building  should  *have  been  removed  by  the  plaintiff  when- 
ever that  might  happen,  but  an  engagement  that  he  will  pay  the 
purchase  money  within  a  fortnight  after  the  building  shall  have 
been  removed,  on  condition  that  a  certain  time  for  that  purpose 
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shall  be  stated  in  the  agreement,  the  plaintiff  being  left  at 

liberty  however  to  name  that    time.      This    letter   therefore 

required  from  the  plaintiff  more  than  a  simple  assent  to  the 

terms  stated  ;  it  required  the  plaintiff  to  supply  a  further  term 

of  the  agreement,  namely,  the  time  within  which  he  would 

engage  to  pull  down  the  building,  and  such  term  not  being 

supplied  in  writing,  the  entire  agreement  was  not  in  writing, 

and  there  was  no  agreiament  within  the  Statute  of  Frauds.    It 

has  been  said  in  argument,  that  it  is  not  necessary  to  state  in 

an  agreement  the  time  for  the  payment  of  the  purchase  money, 

and  therefore  the  term  to  be  supplied  here  was  not  material.    It 

is  very  true  that  an  agreement  would  be  executed  here  which 

did  not  express  the  time  of  payment  of  the  purchase  money, 

because  the  law  implies,  where  there  is  no  express  stipulation, 

that  the  purchase  money  is  to  be  paid  when  the  conveyance  is 

to  be  executed.    But  where  there  is  express  stipulation,  as  in 

the  present  case  against  the  implication  of  law,  it  is  surely  an 

essential  term  of  the  contract.    The  letter  in  question  is  for 

these  reasons  not  an  agreement  in  writing  within  the  Statute  of 

Frauds. 

BiU  dismissed,  tvith  costs. 


BOTS 

Atebst. 


HAEGREAVES  v.  MICHELL-f  1822. 

(6  Maddock,  326-327.)  MarehlS. 

Under  the  old  law  a  testamentary  charge  of  debts  upon  land  was  L^aoh,  V.-C. 
equivalent  to  a  trust  for  payment  of  such  debts.  [  826  ] 

James  Michbll  died  in  the  West  Indies,  in  July,  1806.  By 
his  will,  dated  the  29th  September,  1808,  executed  and  attested 
80  as  to  pass  real  estates,  he  directed  that  all  his  just  debts  and 
funeral  expenses  should  be  paid  by  his  executors,  and  charged 
all  his  estates  real  and  personal  with  the  payment  thereof.    The 


t  Note. — ^Under  the  present  law 
(37  &  38  Vict  c.  57,  s.  10)  a  testa- 
mentary charge  of  simple  contract 
debts  upon  land,  even  though  coupled 
with  an  express  trust,  merely  extends 
the  creditor's  remedy  against  the  land 


from  six  years  to  twelve  years.  As 
to  the  effect  of  such  a  charge  upon 
a  mixed  fund  of  real  and  personal 
estate,  see  In  re  Stephens  (1889)  43 
Ch.  D.  39,  69  L.  J.  Ch.  109.— 
O.  A.  S. 
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Habobbatbb  testator  by  a  letter  of  the  11th  June,  1808,  acknowledged  himself 
MioHKLL.    ^  ^  indebted  to  the  plaintiff  on  a  balance  of  accounts,  in  the 
sum  of  1,089Z.  U.  7(2.,  payable  with  interest. 

The  question  was  whether  this  debt,  which  was  not  barred  by 
the  Statute  of  Limitations  at  the  death  of  the  testator,  became 
barred  by  the  lapse  of  more  than  six  years,  without  any  demand 
after  his  death ;  and  whether  in  questions  of  this  nature  a  charge 
was  equivalent  to  a  trust  for  the  payment  of  debts.    *    *    * 

The  Yiob-Ghancellob  : 

The  Statute  of  Limitations  does  not  run  against  a  trust,  and 
a  charge  is  a  trust  to  be  executed  by  the  devisee  or  heir.  The 
case  of  Burke  v.  Jones, \  appears  to  me  to  rest  upon  satisfactory 
principles;  a  trust  for  the  payment  of  debts  in  aid  of  the 
personal  estate  is  necessarily  a  trust  only  for  the  payments  of 
[  •827  ]  such  debts  *as  the  personal  estate,  if  sufficient,  would  be  bound 
to  pay,  but  the  personal  estate  is  not  bound  to  pay  debts  barred 
by  the  Statute  of  Limitations.— Beg.  Lib.  A.  1821,  fol.  1703. 


1822. 

March  16, 16. 

Apra2S. 

Lbaoh,  V.-C. 

[831] 


HUME  V.   RUNDELL. 

(6  Maddock,  331--340.) 

The  defective  exeoution  of  a  power,  aided  in  favour  of  an  eldest 
against  younger  ohildren,  provided  for. 

By  indenture  of  settlement  made  upon  the  marriage  of  James 
John  Hume  with  Catharine  Bandolph,  a  certain  estate  was 
settled  to  the  use  of  J.  H.  Hume  for  hfe,  remainder  to  the  use  of 
the  intended  wife  for  her  life ;  and  after  the  decease  of  the  sur- 
vivor, to  the  use  of  trustees  for  a  term  of  500  years,  remainder  to 
the  use  of  the  first  and  other  sons  of  the  marriage  in  tail  male, 
remainder  to  the  use  of  the  first  and  other  sons  of  the  husband 
by  any  after-taken  wife  in  tail  male,  remainder  to  the  use  of  the 
daughters  of  the  i^arriage  as  tenants  in  common  in  tail,  re- 
mainder to  the  daughters  of  the  husband  by  any  after-taken 
wife,  as  tenants  in  common  in  tail,  remainder  to  the  husband  in 
fee.  And  the  trusts  of  the  term  were  declared  to  be,  if  there 
was  any  child  or  children  of  the  husband  by  Catharine  Ban- 
t  13  E.  B.  83  (2  V.  &  B.  276). 
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dolph,  or  any  after-taken  wife,  other  *than  an  eldest  or  only  son,  Humb 
then  after  the  decease  of  the  survivor  of  the  said  James  John  rundkll. 
Home  and  Catharine  Bandolph,  or  in  their  lifetime,  or  of  the  [  9^32  ] 
survivor  of  them,  if  they,  he  or  she,  or  any  such  futurawife, 
should  so  direct,  by  any  deed  or  writing  signed  and  attested  by 
two  witnesses,  to  levy  and  raise  the  sum  of  6,0002.  for  the 
portions  of  such  child  or  children  respectively,  to  be  a  vested 
interest  at  such  ages,  and  in  such  manner,  and  in  such  shares 
and  proportions  as  the  said  J.  J.  Hume  should  by  any  deed 
or  instrument,  to  be  sealed  and  delivered  by  him  in  the  presence 
of  and  attested  by  two  witnesses,  or  by  his  last  will  and 
testament,  or  by  any  codicil  thereto,  to  be  by  him  signed  and 
published  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses,  direct  or  appoint,  and  for  want  of  such 
appointment,  to  sons  at  twenty-one,  and  to  daughters  at  twenty- 
one,  or  marriage ;  and  to  be  paid  to  him  or  her  at  the  same  age, 
day  or  time,  if  the  same  should  happen  after  the  decease  of  the 
survivor  of  them  the  said  J.  J.  Hume  and  Catharine  Bandolph, 
or  any  after-taken  wife ;  but  if  the  same  should  happen  in  the 
lifetime  of  them  the  said  J.  J.  Hume  and  Catharine  Bandolph, 
or  any  after-taken  wife,  or  in  the  lifetime  of  the  survivor 
of  them,  then  immediately  after  the  decease  of  such  survivor. 

There  was  a  clause  of  survivorship  between  children  in  case  of 
the  death  of  any  before  their  interest  vested ;  and  a  power  given 
to  the  trustees  at  any  time  after  the  death  of  the  survivor  of  the 
said  J.  J.  Hume  and  Catharine  Bandolph,  or  such  future  wife,  or 
in  the  lifetime  of  them,  or  the  survivor  of  them,  in  case  they,  he 
or  she,  should  so  direct,  by  any  writing  under  their,  his  or  her, 
hands,  to  levy  or  raise  all  or  any  part  of  the  portions  *so  given,  [  «338  ] 
notwithstanding  the  interest  should  not  then  be  vested.  And 
further,  that  the  trustees  after  the  death  of  the  survivor  of  the 
said  J.  J.  Hume  and  Catharine  Bandolph,  or  any  after-taken 
wife,  should,  out  of  the  rents  and  profits,  levy  and  raise  such 
yearly  sums  for  maintenance  as  the  said  J.  J.  Hume  should  by 
any  writing,  to  be  sealed  and  delivered  by  him,  and  attested 
by  three  witnesses,  direct  and  appoint,  not  exceeding  the  interest 
of  the  portions ;  and  in  default  of  appointment,  then  such  yearly 
sums,  not  exceeding  such  interest  as  aforesaid,  as  the  trustees 
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Hume       should  think  fit ;  sach  yearly  sums  to  be  payable  quarterly  on 

RuNDBLL.    ^^^  ^^ys  therein  mentioned ;  and  the  first  quarterly  payment  to 

be  made  on  such  of  those  days  as  should  first  happen  next  after 

the  decease  of  the  survivor  of  them  the  said  J.  J.  Hume, 

Catharine  Bandolph,  or  such  future  wife  as  aforesaid. 

There  was  also  a  power  for  J.  J.  Hume  by  deed  or  will  to 
jointure  any  after-taken  wife  out  of  the  settled  estate,  to  the 
extent  of  1002.  per  annum. 

Catharine  Bandolph  died,  leaving  only  one  child,  Catharine 
Anne  Hume ;  and  J.  J.  Hume  married  a  second  wife,  by  whom 
he  had  living  at  the  time  of  making  his  will,  three  sons  and  one 
daughter. 

J.  J.  Hume  made  his  will.  After  reciting  his  marriage 
settlement,  before  referred  to,  and  the  state  of  his  family,  he 
proceeded  thus :  "  Now,  therefore,  by  virtue  and  in  pursuance 
and  in  exercise  and  execution  of  the  said  power  or  authorily 
given,  limited  and  reserved  to  me  in  and  by  the  said  settlement 
made  on  my  marriage  with  my  said  late  wife,  I  do  by  this  my 
[  *334  ]  *last  will  and  testament  in  writing,  signed  and  published  in  the 
presence  of  and  to  be  attested  by  three  credible  witnesses,  direct 
and  appoint  [usual  words]."  And  he  then  gave  the  sum  of 
4,000Z.  part  of  the  5,0002.  to  the  daughter  of  the  first  marriage, 
to  be  a  vested  interest  at  twenty-one  or  marriage,  and  the 
remaining  1,000Z.  to  the  younger  children  of  the  second  mar- 
riage, and  the  income  of  the  several  portions  to  be  in  the  mean 
time,  applied  for  the  maintenance  and  education  of  the  children. 
And  he  afterwards  proceeded  to  exercise  his  power  of  jointuring 
in  favour  of  his  second  wife,  to  the  extent  of  lOOZ.  a  year,  and 
then  disposed  of  all  other  his  real  and  personal  estate,  and 
named  executors  and  guardians  of  his  children. 

The  usual  form  of  dating,  signing,  sealing  and  attesting,  was 
written  at  the  end  of  the  will,  but  the  will  was,  in  fact,  neither 
signed,  sealed,  attested,  nor  dated. 

The  testator  afterwards,  and  in  the  same  year,  as  it  appeared, 
made  a  codicil  in  the  following  words : — *^  I,  James  John  Hume, 
of  West  Kington,  in  the  county  of  Wilts,  do  hereby  appoint  the 
Bev.  C.  H.  Hume,  A.M.  Canon  Residentiary  of  Salisbury ;  the 
Bev.  Hubert  Bandolph,  D.D.  Bector  of  Letcombe  Basset,  Berks 
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John    Kidd,    M.D.  of   Oxford,  and    Lydia    Hume,  my    wife,       Hume 
guardians  of  my  children,  and  my  executors.      A  paper  pur-     bukdell. 
porting  to  be  my  last  will  and  testament,  but  not  signed,  will  ex- 
plain all  my  affairs;  and  I  desire  that  John  Coulson,  Esq.  of 
Bristol,  who  drew  up  that  paper,  may  be  employed  and  well  paid 
as  agent  in  the  sale  of  whatever  properties  my  executors  may 
think  *proper  to  make,  signed  by  me  James  John  Hume,  this      C  *^^^  ] 
26th  October,  1816,  in  the  presence  of  us,  Daniel  Bose  Godfrey, 
curate  of  Nettleton,  Wilts,  and  Edward  Salway,  yeoman.  West 
Kington,  Wilts." 

The  Ecclesiastical  Court  granted  probate  of  both  instruments, 
and  now,  upon  a  bill  filed  by  the  daughter  of  the  first  marriage, 
several  questions  arose ; 

1.  Whether  the  will  was  to  be  considered  in  respect  of  the 
reference  in  the  codicil,  as  being  substantially  signed  by  the 
testator  in  the  presence  of  two  witnesses,  and  the  defect  in  its 
not  being  attested  by  three  witnesses,  therefore  to  be  made  good 
in  favour  of  the  daughter  of  the  first  marriage. 

2.  If  not  to  be  considered  as  signed  or  attested,  whether  the 
whole  defect  would  be  made  good  in  favour  of  a  child. 

8.  Whether  the  probate  was  to  be  received  as  conclusive 
evidence  that  the  first  instrument  was  a  will.t 

4.  Admitting  that  the  two  instruments  together  were  a  good 
execution  of  the  power,  then,  whether  the  testator  had  power 
to  give  maintenance  out  of  the  5,0002.  during  the  life  of  the 
second  wife.t 

Mr.  Wingfieldy  and  Mr.  Wraithby,  for  the  child  of  the  first 
marriage. 

Mr.  BeU,  and  Mr.  Barber,  for  the  children  of  the  second 
marriage. 

Mr.  Sugden,  and  Mr.  Beames,  for  the  heir-at-law.  [  336  ] 

t  Upon  this  point,  see  now  the  cided  against  the  claim  for  main- 
Court  of  Probate  Act,  1857  (20  &  21  tenance,  as  reported  in  2  S.  &  S. 
Vict.  c.  77),  ss.  61,  62.— 0.  A.  S.  174.— O.  A.  S. 

%  This  point  was  ultimately  de- 
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Hums  Mr.  Spence,  and  Mr.  Cockerill,  for  the  traatees. 

BUNDBLL. 

Gases  cited  on  the  1st  and  2nd  questions — Smith  v.  A8hton,\ 
Bradley  v.  Bradley,l  Wilkes  v.  Holme8^%  Mac  Adam  v.  Logan^W 
Boioman  y,  Mathew8.% 


The  Vicb-Chancbllob  : 

The  first  question  is,  whether  the  power  of  appointment  in  the 
testator  is  to  be  considered  as  well  executed  by  the  two  testa- 
mentary instruments  which  have  been  proved  in  the  Ecclesias- 
tical Court.  The  first  instrument,  taken  by  itself,  is  plainly  im- 
perfect. The  testator  sets  out  by  professing  his  intention  that  it 
should  be  signed,  and  published  and  attested  by  three  witnesses ; 
and  the  necessary  forms  are  added  to  the  instrument  for  those 
[  *337  ]  purposes.  But  it  is  left  incomplete  ^without  signing,  publishing, 
or  attesting,  and  in  itself  could  have  no  operation — the  codicil, 
however,  referring  to  it  as  a  paper  which  will  explain  all  the 
testator's  a£Eairs,  demonstrates  that  although  not  complete  in 
point  of  form,  it  was  still  the  testator's  intention  that  it  should 
govern  the  distribution  of  his  property,  and  upon  this  ground  the 
probate  of  this  instrument  must  have  been  admitted  in  the 
Ecclesiastical  Court ;  the  codicil  was  signed  by  the  testator,  and 
attested  by  two  witnesses.  And  a  question  has  been  made 
whether  the  will  is  not  to  be  considered  by  the  reference  to  it  in 
the  codicil  as  having  substantially  the  same  signature  and 
attestation. 

I  am  disposed  to  think  that  the  will  is  by  that  reference  made 
part  of  the  codicil,  and  is  to  be  considered  as  substantially  signed 
by  the  testator,  in  the  presence  of,  and  attested  by,  two  wit- 
nesses. But  I  do  not  give  all  the  importance  to  this  question 
which  it  has  received  at  the  Bar.  The  settlement  requires  that 
the  will  which  is  to  execute  the  power  of  appointment  should  be 
signed  by  the  testator,  in  the  presence  of  and  attested  by  three 
or  more  creditable  witnesses ;  the  codicil,  though  signed  by  the 

t  Finch,  273 ;  Eq.  Oa.  Ab.  346.  street,  9  E.  R.  15  (1  Sch.  &  Lef.  60). 

t  2  Vem.  163.  ||  3  Br.  C.  0.  310. 

§  9  Mod.  486 ;  S.  0.  1  Diok.  165,  ^  Forrest,  163. 
cited  as  good  law,  8ha/nnon  v.  Brad- 
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testator,  was  attested  only  by  two  witnesses.    But  it  is  admitted       Hume 

that  the  defective  execution  of  the  power  in  this  respect  will  be     ruvdell. 

supplied  here  in  favour  of  the  daughter  of  the  first  marriage.    I 

am  of  opinion,  that  if  the  will  were  not  to  be  considered  as 

incorporated  into  the  codicil  but  as  a  testamentary  instrument, 

wanting  wholly  the  forms  of  signature  and  attestation,  that  this 

Court  would  still  supply  the  defective  execution  of  the  power ; 

there  can  be  no  difference  in  principle  between  the  defect  in  form 

of  one  witness  or  of  two  witnesses,  or  of  three  witnesses,  *or      [  *88S  ] 

between  the  defect  in  form  of  the  sealing  or  the  signing.    And 

the  case  of  Smith  v.  Ashton  is  in  this  respect  an  authority  in 

point.    If  the  instrument  be  of  the  character  required,  and  there 

be  a  clear  intention  that  it  should  operate  as  an  appointment, 

this  Court,  in  favour  of  a  child,  will  supply  all  defects  in  the  form 

of  the  instrument. 

The  next  consideration  is,  whether  this  Court  is  to  receive  the 
probate  as  conclusive  evidence  that  the  instrument  in  question 
has  a  testamentary  character.  The  jurisdiction  of  the  Ecclesias- 
tical Court  is  confined  to  goods  and  chattels,  it  has  no  power  of 
administration  over  other  property,  strictly  speaking,  therefore, 
the  probate  merely  establishes  that  the  instruments  received  are 
competent  to  the  disposition  of  goods  and  chattels.    *    *    * 

[His  Honour  accordingly  referred  it  to  the  Master  to  enquire 
whether  the  instnmients  in  question  were  testamentary  instru- 
naents  and  concluded  as  follows :] 

Until  the  Master's  report  has  established  the  will  I  cannot       [  340  ] 
proceed  to  the  question  of  maintenance  upon  which  I  have 
already  intimated  my  opinion;  but  the  question  has  so  much 
nicety  in  it,  that  I  shall  not  be  sorry  to  have  it  re-argued  (see 
note,  ante,  p.  285)« 
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1821.  ROBINSON  V.  BRANSBT.f 

^^^  (6  Maddock,  348—350.) 

Leach,  V.-G.  Where  a  testator  recites  that  a  legatee  is  indebted  in  a  oertain  sum, 

[  B48  ]  that  recital  binds  the  legatee,  except  in  case  of  a  dear  mistake  of  figures. 

The  testator  in  this  case  having  a  daughter,  who  was  married 
to  one  of  the  defendants,  Wm.  Banister,  and  two  sons,  recited  in 
[  *349  ]  his  will  that  he  had  advanced  and  *lent  to  his  son-in-law,  William 
Banister,  several  sums  of  money,  which,  with  the  interest 
thereon,  then  amounted  to  the  sum  of  2,100Z.,  and  that  it  was 
his  intention  that  his  three  children  should  have  his  property, 
in  equal  shares,  except  his  son  John,  in  regard  to  the  dwelling- 
house  and  other  property  given  him  by  his  will,  and  which  he 
thought  him  entitled  to  as  a  compensation  for  his  services ;  and 
for  that  purpose  he  acquitted  and  discharged  the  said  William 
Banister  from  the  payment  of  the  said  sum  of  2,1002. ;  and  he 
directed  his  trustees  to  stand  possessed  of  his  property,  (which 
he  had  directed  to  be  converted  into  personalty)  in  trust,  to  pay 
his  son  James  Bobinson  the  sum  of  1,200Z.,  so  as  to  make  his 
son  James's  share  equal  to  his  son-in-law  William  Banister's, 
which  sum  of  1,2002.,  with  the  value  of  the  buildings  thereby 
devised  to  his  son  James,  estimated  by  the  testator  at  9002., 
would  make  together  the  sum  of  2,1002. ;  and  in  the  next  place 
to  retain  the  sum  of  2,1002.  for  his  son  John  Bobinson,  and  to 
divide  the  residue  of  his  said  property  for  the  benefit  of  his  said 
three  children  respectively,  or  their  families. 

The  defendant  William  Banister  insisted  that  he  was  not 
indebted  to  the  testator  at  the  time  of  making  the  will  in  the 
sum  mentioned;  and  that  an  account  ought  therefore  to  be 
taken  of  his  debt ;  and  that  he  should  be  paid  out  of  the  assets 
so  much  as,  with  his  debt,  would  make  up  2,1002.  He  entered 
into  evidence,  the  nature  of  which  was  to  shew  that  many 
advances  made  to  him  by  the  testator  were  gifts,  and  not 
loans. 

The  plaintiffs  gave  in  evidence  an  account  signed  by  Banister 

t  In  re  Wood  (1886)  32  Ch.  D.  617,  55  L.  J.  Oh.  720. 
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about  the  time  of  making  the  will,  which  stated  the  debt  accord-    Bobihsok 
ing  to  the  wiU.t  Bbansby. 


The  Yigb-Ghancbllob  was  of  opinion  that,  primd  facie^  the 
debt  must  be  taken  according  to  the  statement  of  the  testator, 
and  that  the  legatee  could  not  enter  into  evidence  to  repel  that 
statement,  by  proving  that  what  the  testator  thought  fit  to 
regard  as  a  debt,  was  in  truth  a  gift :  That  the  legatee  was  at 
liberty  to  elect  either  to  take  under  or  against  the  will :  That 
possibly  a  legatee  might  be  relieved  in  a  case  of  clear  mistake  of 
figures,  as  where  the  testator  referring  to  a  settled  account  called 
the  balance  two  thousand  pounds,  which  was  in  fact  but  one. — 
Eeg.  Lib.  B.  1821,  fol.  274. 


[  350  1 


DENT  V.  PEPTS.  1822. 

(6  Maddock,  350—363.)  ^^  ^' 

One  name  may  be  aubstitated  for  another  in  the  oonatraction  of  a  Libaoh,  V.-C. 
will,  where  it  is  manifest,  not  only  that  the  name  used  was  not  intended,        [  350  ] 
but  that  a  certain  other  name  was  necessarily  intended. 

The  testator,  after  payment  of  his  debts,  funeral  and  testa- 
mentary expenses,  bequeathed  the  residue  of  his  estate  to 
trustees,  upon  trust,  **  as  to  two  fifth  parts  thereof  to  and  for  the 
use  and  benefit  of  the  children  of  his  eldest  sister  Mary, 
deceased,  formerly  the  wife  of  George  Dent,  and  afterwards  of 
Nathan  Gansick,  namely,  between  Elizabeth,  George,  and 
Nathan,  or  their  respective  families,  in  the  following  propor- 
tions :  viz.  for  the  family  of  my  eldest  nephew,  (there  being  four 
children  now  living,)  to  whom  I  will  and  direct  that  one  twelfth 
part  of  the  two  fifth  parts  be  first  apportioned  equally  amongst 
the  said  four  children  of  my  said  nephew  William  Dent ;  and 
subject  thereto  I  will  and  direct  that  the  residue  of  the  two  fifth 
parts  be  divided  and  equally  distributed  amongst  the  four 
families  or  children  of  my  said  nephew  William/'  The  testator 
then  bequeathed  the  ^remaining  three  fifth  parts  of  the  residue      [  *'35i  1 

t  See  Clark  v.  Ouke,  2  Yes.  sen.  617. 
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Dbnt       of  his  estate  among  various  persons,  but  not  including  the 

Pkfys.       children  of  his  sister  Mary. 

The  question  was,  whether  the  name  of  the  testator's  nephew 
William  was  not  inserted  by  mistake  in  the  bequest  of  the 
residue  of  the  two  fifth  parts  after  deducting  one  twelfth  part  for 
that  of  the  testator's  sister  Mary. 

Mr,  Agar  and  Mr.  Swanaton  contended  that  there  was 
nothing  inconsistent  in  the  bequest  of  one  twelfth  of  the  two 
fifths  to  the  children  of  William  by  name,  and  a  subsequent 
bequest  of  the  residue  of  the  two  fifths  to  the  children  or  families 
of  the  same  person ;  that  they  might  take  the  former  bequest 
per  capita,  and  the  latter  per  stirpes,  which  distinction  sufficiently 
accounted  for  the  testator's  giving  them  first  a  part,  and  then 
the  residue  ;  and  cited  Del  Mare  v.  RebeUo.f 

Mr.  Bell,  contra. 

The  Vicb-Chancbllor  : 

However  absurd  the  literal  expressions  of  a  will  may  be,  a 
Court  cannot  be  at  liberty  to  correct  them  by  conjecture,  nor  can 
it  substitute  one  name  for  another,  unless  it  plainly  appear  from 
the  context  of  the  will,  not  only  that  the  name  used  was  not 
intended  by  the  testator,  but  that  a  certain  other  name  was 
necessarily  intended.  In  this  case,  the  testator  begins  the  clause 
in  question  by  declaring  his  purpose  to  divide  two  fifth  parts  of 
his  residuary  estate  amongst  the  four  children  or  families  of  his 
[  •362  ]  deceased  sister  Mary,  in  the  following  *proportion8 :  he  then 
directs  that  in  the  first  place,  one  twelfth  of  the  two  fifth  parts  is 
to  be  apportioned  to  the  family  of  his  eldest  nephew  William, 
one  of  the  four  children  of  his  sister  Mary,  and  then  that  the 
residue  of  the  two  fifths  is  to  be  distributed  equally  between  the 
four  families  or  children  of  his  said  nephew  William.  It  is 
manifest  that  the  name  of  his  nephew  William  could  not  have 
been  intended  to  be  inserted  in  the  latter  part  of  the  clause, 
because  that  would  be  to  give  the  whole  of  the  two  fifth  parts  to 
the  family  or  children  of  William,  in  opposition  to  his  declared 

t  3  Br.  0.  0.  446. 
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purpose,  which  was  to  apportion  the  two  fifth  parts  in  some  Dekt 
manner  amongst  the  four  families  or  children  of  his  sister  Mary;  pep'ts. 
and  next,  because  it  would  be  utterly  inconsistent  with  his  gift 
of  one  twelfth  of  the  two  fifth  parts,  in  the  first  instance,  to  the 
family  or  children  of  William ;  for  why  should  he  first  give  one 
twelfth  of  the  two  fifth  parts  to  the  same  persons,  who  were  at 
the  same  time  to  take  the  whole  of  the  two  fifth  parts  ?  If  it  be 
manifest  that  the  name  of  the  nephew  William  was  not  intended 
to  be  inserted  in  this  latter  part  of  the  clause,  it  is  equally 
manifest  that  the  name  of  his  sister  Mary  was  intended  to  be 
inserted.  The  declared  purpose  of  the  clause  was  to  apportion 
the  two  fifth  parts  amongst  the  four  families  or  children  of  his 
sister  Mary,  and  for  this  purpose  it  is  essential  that  her  name 
alone  should  be  found  there  inserted.  Declare  therefore  that 
the  residue  of  two  fifth  parts,  after  deducting  the  one  twelfth,  is 
divisible  amongst  the  four  families  or  children  of  his  sister 
Mary. 

"This  Court  doth  declare,  that  the  said  testator,  by  the 
bequest  in  his  will  of  the  remaining  two  fifths  of  the  residue  of 
his  estate,  after  deducting  one  twelfth,  intended  *to  give  the  [  *353  ] 
same  to  the  four  families  or  children  of  his  sister  Mary,  and  not 
to  the  family  or  children  of  his  nephew  exclusively ;  and  doth 
declare  that  the  said  remainder  of  the  two  fifth  parts  ought  to  be 
divided  between  the  plaintiff  Elizabeth  Blenkinson,  the  daughter 
of  the  said  testator's  sister  Mary  Dent,  afterwards  Gansick,  and 
three  deceased  children  of  the  said  Mary  Dent,  that  is  to  say, 
William  Dent,  George  Dent,  and  Nathan  Cansick,  living  at  the 
testator's  decease;  and  that  their  children  are  entitled,  per  stirpes, 
to  such  shares  as  their  parents  would  have  taken  if  living." — 
Beg.  Lib.  A.  1821,  fol.  1027. 


B.B. — ^voL.  xxni. 
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1822. 


RIGDEN  V.  PIEECE. 

AprU  25.  (6  Maddock,  353—355.) 

Leaoh  V.-G.  Where  articles  stipulate  for  a  division  of  the  partnership  property  at 

r  358  1  ^^  ^^^  ^^  ^^^  partnership  a  sale  is  intended.f 

The  articles  of  co-partnership  in  a  brewery  provided  that  at 
the  end  or  sooner  determination  of  the  partnership,  a  general 
account  should  be  taken  by  the  parties  of  all  and  every  the  stock 
and  other  things  in  partnership,  and  that  the  debts  which  should 
be  owing  by  the  said  parties  on  account  of  the  said  partnership 
should  in  the  first  place  be  paid  or  satisfied,  and  the  stock  which 
should  then  belong  to  the  said  partnership  should  be  fairly  and 
equally  divided  between  the  said  parties,  according  to  their 
respective  rights  and  interests  therein ;  then  followed  a  provision, 
that  the  parties  were  to  account  to  each  other  for  the  debts  due 
to  the  partnership  which  they  should  respectively  receive. 
[  364  ]  The  partnership  property  consisted  of  freehold  and  leasehold 

public-houses,  and  of  stock  and  utensils  in  trade,  and  debts  due 
to  the  trade.  One  of  the  partners,  the  plaintiff,  was  individually 
the  owner  of  the  brewery  and  of  certain  other  public-houses, 
which  had  been  used  for  the  benefit  of  the  partnership  during 
the  continuance  thereof,  the  other  partner  paying  a  fixed  sum 
in  respect  of  his  share  of  the  rent. 

The  partnership  being  now  dissolved,  the  plaintiff  insisted  that 
the  true  construction  of  the  articles  was,  that  the  partnership 
property  should  not  be  sold,  but  divided  in  specie. 

Mr.  Bell,  and  Mr.  Roupel,  for  the  plaintiff. 

Mr.  Shadwell,  and  Mr. ,  for  the  defendant. 

The  Yicb-Ghanoellob  : 

,  This,  like  every  other  question  upon  the  construction  of  articles, 
is  a  question  of  intention.  It  is  not  a  very  probable  intention 
that  a  specific  division  of  the  articles  of  property  was  meant,  and 
not  a  conversion  into  money ;  because  this  division  of  the  pro- 
perty must  necessarily  reduce  its  value,  and  must  be  particularly 
injurious  to  the  partner,  who  not  being  the  owner  of  the  brewery, 
t  See  Cook  y.  Collingridge,  p.  155  above,  and  cases  there  noted. 
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does  not  continue  in  the  concern.    But  it  is  plain  from  the      Bigdbn 
expressions  used  that  this  could  not  be  the  intention.     The      pi^b. 
partnership  property  is  first  to  be  applied  in  payment  of  the  debts 
due  from  the  partnership,  and  it  is  the  residue  which  is  to  be 
equally  divided.    Now  the  payment  of  the  partnership  debts 
necessarily  requires  a  conversion  into  money.      My  opinion 
therefore  is  that  the  defendants  have  a  right  to  insist  upon  a 
sale  *of  the  whole  of  the  partnership  property.    The  case  of      [  *^^^  i 
Featherstonhaugh  v.  Fenwick^^  is,  in  this  respect,  in  point. — ^Reg. 
Lib.  B.  1821,  fol.  1018. 


KENNEY  V.   WEXHAM.  I822. 

(6  Maddock,  355—368.)  ^j^ay  14. 

The  Court  will  decree  a  specifio  perf ormanoe  of  a  contract  for  sale  of   .  I-  ^ 

a  life  annuity,  though  the  annuitant  be  dead  at  the  time  of  the  decree.  '    *'  * 

[  365  ] 

Thb  plaintiff  being  in  right  of  his  wife  entitled  to  an  annuity 
for  the  life  of  a  Mr.  M'Donald,  issuing  out  of  the  estate  of  the 
defendant,  entered  into  a  written  agreement,  dated  the  18th 
April,  1818,  which  was  signed  by  the  plaintiff  and  defendant,  to 
seU  the  said  annuity  to  the  defendant  for  the  sum  of  2802.,  which 
was  to  be  paid  on  or  before  the  1st  January,  1819;  a  first 
instalment  of  2002.  was  to  be  paid  in  the  October  preceding : 
there  was  no  express  stipulation  as  to  the  time  when  the  pur- 
chaser was  to  become  entitled  to  the  annuity. 

The  Vicb-Ghancbllob  held  the  purchaser  entitled  to  the 
annuity  from  the  time  of  payment  of  the  last,  and  not  from  that 
of  the  first,  instalment  of  the  price. 

It  appeared  that  a  difference  having  arisen  upon  the  point,  as 
to  the  time  when  the  purchaser  would  be  entitled  to  the  annuity, 
the  performance  of  the  contract  was  delayed.  And  in  the  month 
of  October,  1820,  the  purchaser  wrote  a  letter  to  the  plaintiff, 
stating  his  claim  to  the  arrears  from  the  time  of  the  agreement, 
*and  expressing  his  readiness  immediately  to  complete  upon      [•356] 

t  11  E.  E.  77  (17  Vee.  298). 

B  2 
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KsNNET     those  terms.    Mr.  M'Donald  the  annuitant  died  a  few  days  after 
Wexham.     ^^6  ^^^^  of  this  letter. 

The  Vicb-Chanobllob  held  this  letter  conclusive  evidence  of  a 
contract  depending,  and  not  abandoned. 

It  was  next  urged  for  the  defendant,  that  there  could  in  this 
case  be  no  decree  for  specific  performance  of  the  contract, 
because  the  subject  of  the  contract  was  gone ;  that  the  plaintifiTs 
claim  was  for  the  price  only,  and  that  he  might  have  recovered 
this  at  law ;  and  therefore  no  bill  in  equity  would  lie  for  it. 
And  it  was  said,  that  the  Court  had  refused  to  make  a  decree  in 
a  bill  for  the  specific  performance  of  an  agreement  for  a  lease, 
where  the  extended  term  had  expired  before  the  cause  came  to  a 
hearing. 

Mr.  Sugden,  and  Mr.  Temple^  for  the  plaintiff. 

Mr.  Bell,  and  Mr.  Simpkinson,  for  the  defendant. 

[Among  the  cases  cited  were,  Letvis  v.  Lechmere,\  Jackson  v. 
Lever, I  Coles  v.  Trecothick,^  Paine  v.  Mellor,\\  Cass  v.  Rvdele,^ 
and  Mortimer  v.  Capper.^ \] 

May  14,        Thb   ViCB-ChANCELLOB  I 

[  357  J  It  may  now  be  considered  as  the  settled  law  of  the  Court,  by 

the  cases  of  Mortimer  v.  Capper,  and  Jackson  v.  Lever,  and  the 
reported  dicta  of  Lord  Eldon,  especially  in  the  case  of  Coles  v. 
Trecothick,  that  if  the  price  of  property  be  an  annuity  for  the  life 
of  the  vendor,  his  death  before  the  conveyance  will  form  no 
objection  to  the  specific  performance  of  the  contract.  The  ven- 
dor agrees  to  sell  for  a  contingent  price,  and  those  who  represent 
him  cannot  complain  that  the  contingency  has  turned  out 
unfavourably.  The  same  principle  necessarily  applies  to  a  case 
where  the  life  annuity  is  not  the  price,  but  is  the  subject  of  the 

t  10  Mod.  606.  f  2Vem.280;  and  see  1  Br.  0.  C. 

X  3  Br.  C,  0.  604.  156,  n.,  Ed.  Belt. 

§  7  R.  R.  167  (9  Vee.  234,  246).  tt  1  Br.  C.  0.  166. 
II  6  B.  R.  327  16  Ves.  349). 
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sale.  If  the  annuitant  happens  to  die  before  the  annuity  is  Kenkbt 
legally  transferred  to  the  purchaser,  the  death  of  the  annuitant  wbxham. 
can  form  no  objection  to  the  specific  performance  of  the  contract. 
The  purchaser  agrees  to  buy  an  interest  of  uncertain  duration, 
and  he  cannot  complain  that  the  contingency  is  unfavourable  to 
him.  But  it  is  said,  that  by  the  death  of  the  annuitant  a  legal 
transfer  of  the  annuity  is  no  longer  necessary  to  the  defendant ; 
and  the  only  act  to  be  done  is  the  payment  of  a  sum  of  money 
by  the  defendant  to  the  plaintiff;  and  that  the  plaintiff  ought 
therefore  to  have  proceeded  at  law,  and  not  in  equity. 

A  court  of  equity  entertains  a  suit  for  specific  performance  by 
a  purchaser,  in  order  to  give  him  the  very  subject  of  his  contract. 
And  although  the  demand  of  a  vendor  be  merely  for  a  sum  of 
money,  it  will  entertain  a  similar  suit  for  him,  upon  the  principle 
that  the  remedies  ought  to  be  mutual.  If  the  death  of  a  life 
annuitant  were  to  happen  at  such  a  time  that  a  purchaser  in 
effect  took  no  benefit  under  his  contract,  *which  might  well  [  *358  ] 
happen,  where  his  title  was  to  commence  at  a  future  time ;  there 
it  might  be  made  a  question,  whether,  as  at  the  time  of  the  bill 
filed  a  purchaser  could  file  no  bill  in  equity,  the  principle  of 
mutual  remedy  could  enable  the  vendor  to  file  such  a  bill.  But 
that  is  not  this  case.  Here  the  purchaser  has  an  equitable  title  to 
the  arrears  of  the  annuity  between  the  time  of  his  purchase  and 
the  death  of  the  annuitant,  which  would,  in  principle,  now 
support  a  bill  on  his  part  for  specific  performance,  although  the 
facts  of  the  case  would  not  make  such  a  bill  advantageous  to  him. 
I  consider  this  case,  therefore,  strictly  a  case  of  mutual  remedy 
80  as  to  entitle  the  vendor  to  a  bill  for  specific  performance. 
And  it  appears  to  me  to  make  no  difference  in  principle,  that  the 
annuity  being  charged  upon  the  estate  of  the  purchaser  himself, 
he  could  practically  satisfy  his  demand  for  arrears,  by  retainer, 
without  the  necessity  of  a  legal  grant. — Beg.  Lib.  A.  1821,  fol. 
1558. 
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1822.  BEOOKE  V.   LEWIS. 

^P^^'  (6  Maddock,  358-360.) 

Leach,  V.-O.  Where  a  testator  gives  to  legatees  who  shall  be  living  at  the  time  of 

[  358  J  actual  distribution,  the  Court  will  fix  a  year  as  the  proper  period. 

The  testator  gave  all  his  real  and  personal  estate  to  trustees 
upon  trust,  to  convert  it  into  money,  and  thereout  to  pay  certain 
legacies,  which  he  directed  to  be  paid  within  six  months  after  his 
decease;  and  to  divide  the  residue  between  certain  persons 
named,  or  such  of  them  as  should  be  living  at  the  time  the  same 
should  be  distributed.  And  he  directed  his  trustees  to  divide 
his  residuary  estate  as  soon  as  conveniently  might  be  after 
[  *S59  ]  satisfying  the  legacies  ;  and  that  the  ^trustees  should,  from  time 
to  time,  after  satisfying  the  legacies  as  they  should  respectively 
receive  monies,  lay  out  and  invest  the  same  at  interest,  until  the 
whole  of  his  residuary  estate  should  be  distributed. 

The  trustees  converted  all  the  property,  as  appeared  by  the 
Master's  report,  within  eleven  months  after  the  testator's  death, 
but  had  made  no  division  of  it  at  the  time  when  the  bill  was 
filed. 

Mr.  Belly  Mr.  Agar,  Mr.  Wyatt,  and  Mr.  Beames,  for  the 
persons  in  different  interests. 

The  Vicb-Chancbllor  : 

This  testator  annexes  to  the  gift  of  his  residuary  estate  the 
condition,  that  the  legatees  shall  be  living  at  the  period  of  dis- 
tribution. It  is  plain,  he  did  not  consider  the  term  of  six  months^ 
when  his  legacies  are  to  be  paid,  as  being  necessarily  that  period^ 
because  he  directs  the  monies  to  be  received  from  time  to  time,  after 
that  period,  to  be  invested  for  the  purpose  of  accumulation  until 
distribution.  The  testator  therefore  had  in  his  view  the  period 
of  actual  distribution.  In  such  cases  courts  of  equity  consider 
the  period  of  actual  distribution  within  the  intention  of  the 
testator,  to  be  that  period  at  which  a  distribution  might  be  made, 
if  the  trustees  act  with  reasonable  diligence ;  and  for  convenience 
have  adopted,  as  a  rule,  in  cases  which  bear  an  analogy  to  this. 
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that  a  year  after  the  death  of  the  testator  is  the  period  within      Bbookb 
which  his  property  might  with  reasonable  diligence  be  adminis-      Lewis. 
tered.     I  must  therefore  declare,  that  the  testator's  residuary 
property  is  to  be  divided  amongst  the  legatees  named,  who  were 
living  at  the  end  of  one  year  after  his  death.     *It  is  clear,  in      1  *360  ] 
this  case,  that  the  actual  distribution  might  have  been  made  at 
this  time,  for  the  Master  reports  that  the  property  was  actually 
converted  into  money  at  the  end  of  eleven  months,  t 


MTLEE  V.   FITZPATRICK} 

(6  Maddock,  360—361.)  ^^V  ^' 

A  mere  agent  of  the  trustee  may  not  be  accountable  to  the  cestui  que  Leach,  V.-C. 
trust ;  but  an  agent  to  whom  the  execution  of  the  trust  has  been  im-         [  seo  ] 
properly  delegated  may  be  sued  by  them. 

Bill  by  an  assignee  of  the  late  Lord  Warwick  for  an  account 
of  his  trust  estates  against  the  representatives  of  the  trustees, 
and  Mr.  F.,  the  solicitor,  who  had  been  employed  by  the  trustees. 

The  bill  alleged  that  the  trustees  had  in  fact  abandoned  the  * 
execution  of  the  trusts  to  Mr.  F.  and  Mr.  J.  another  defendant, 
who  was  receiver  of  the  trust  estates ;  and  that  they  had  pos- 
sessed the  trust  monies,  and  employed  them  for  their  own  use, 
and  had  never  accounted  for  them. 

The  defendant,  Mr.  F.  as  to  so  much  of  the  bill  as  sought  to 
affect  him  in  respect  of  his  transactions  with  respect  to  the 
trust  estate  and  monies,  put  in  a  general  demurrer. 

Mr.  Sidebottom,  in  support  of  the  demurrer,  insisted  that 
the  solicitor  was  a  mere  agent  to  the  trustees,  and  ought  not  to 
have  been  made  a  party  in  that  respect. 

The  Vicb-Chancbllob  : 

A  mere  agent  is  to  account  to  his  principal  only,  but  according 
to  the  allegations  of  this  bill,  which  for  the  ^purpose  of  this 
demurrer  are  to  be  received  as  true,  Mr.  F.  cannot  be  considered      C  *^^  ] 

t  Gaskell  v.  Harman,  8  E.  E.  224      Madd.  155). 
(11  Yes.  480),  was  cited ;   and  see         %  Applied  in  Re  Barney,  '92,  2  Oh. 
Parry  v.  WarHngUm,  22  E.  E.  264  (6      265,  274,  61  L.  J.  Ch.  585. 
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Mylbb      as  a  mere  agent ;  he  is  a  delegated  trustee,  employing  the  trust 

PiTzPATBioK  monies  for  his  private  profit,  and  rendering  no  account  to  any 

body.t 

The  demurrer  was  averruled.l 


1822.  ESDAILE  V.   STEPHENSON. 

'^J^  19-  (6  Maddock,  36^-367.) 

Aug.  8.  . 

When  a  neoessary  party  to  a  title  is  neither  in  law  nor  equity  under 

Leach,  V.-C.  the  control  of  the  vendor,  the  Master  ought  to  report  against  the  title, 

[  866  ]  unless  there  is  produced  to  him  a  legal  or  eqmtahle  ohligation  on  the 

part  of  the  stranger  to  join  in  the  conveyance. 

The  Master  reported  that  a  good  title  could  be  made  if  a  widow 
would  release  her  jointure,  which  was  secured  by  a  term; — 
exception,  for  that  the  Master  ought  to  have  reported  that  the 
vendor  could  not  make  a  good  title.  The  vendor  undertook,  by 
parol  before  the  Master,  to  procure  the  widow  to  release. 

[  *S67  ]  The  Vige-Ghancellob  stated,  that  he  had  consulted  *with  the 

LoBD  Chancellob  upon  this  subject,  with  a  view  to  settle  a 
general  rule,  and  that  the  Lobd  Chancellob  concurred  in  opinion 
with  him.  That  where  a  necessary  party  to  the  title  was  neither 
in  law  nor  equity  under  the  control  of  the  vendor,  but  had  an 
independent  interest,  unless  there  was  produced  to  the  Master  a 
legal  or  equitable  obligation  on  the  part  of  the  stranger  to  join 
in  the  sale,  the  Master  ought  to  report  against  the  title,  otherwise, 
where  a  necessary  party  to  the  title  was  under  the  legal  or  equitable 
control  of  the  vendor,  as  a  mortgagee,  there  the  Master  might 
well  report,  that  upon  payment  of  the  mortgage  a  good  title  could 
be  made.  That  if  the  Master  should  report  against  the  title, 
and  at  the  hearing,  upon  further  directions,  the  vendor  had 
cured  the  defect,  the  Court  would  then  compel  the  purchaser  to 
take  the  title,  although  it  would  not  suspend  the  contract  with 
a  view  to  a  future  proceeding  to  perfect  the  title ;  that  if  the  fact, 
whether  the  vendor  could  at  the  hearing  cure  the  defect  were  in 
question,  it  must  be  then  sent  back  to  the  Master,  to  review  his 
report  with  the  additional  circumstances.  § 

t  See  Pollard  v.  Downes,  Ah,  Ga.  §  Other  points  arising  in  this  suit 
Eq.  p.  6,  2  Cha.  Ca.  121.  are  reported  in  1  S.  &  S.   122.— 

t  Beg.  Lib.  B.  1821,  fol.  1122.  0.  A.  S. 
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BTJRTON  V.  WOOKEY-t  1822. 

(6  Maddock,  367—369.)  ^»iidJ9. 

No  partner  who  owes  a  duty  towards  another  can  place  himself  in  a  Lis^CH,  V.-C. 
situation  which  gives  him  a  bias  against  the  discharge  of  that  duty.  [  3^7  ] 

Thb  plaintiff  and  defendant  entered  into  partnership  together, 
to  deal  in  lapis  calaminaris.  The  defendant,  who  was  a  shop- 
keeper, was  to  take  the  active  part  in  the  concern,  and  to  pur- 
chase the  lapis  calaminaris  from  the  miners  in  whose  neighbour- 
hood he  lived.  Many  *of  the  miners  were,  before  the  partner-  C  *^^®  3 
ship,  in  the  habit  of  dealing  at  his  shop,  and  continued  so  for 
some  years  after  the  partnership,  receiving  from  the  defendant 
ready  money  for  the  lapis  calaminaris^  and  paying  for  their  shop- 
goods  afterwards  as  they  would  have  done  to  any  other  shop- 
keeper ;  but  in  the  year  1817  or  1818,  owing,  as  the  defendant 
alleged,  to  the  distress  of  the  times,  a  new  course  of  dealing  took 
place  between  the  defendant  and  the  miners ;  in  the  place  of 
paying  them  for  the  lapis  calaminaris  with  money,  he  paid  them 
with  shop-goods,  and  in  his  account  with  the  plaintiff  he  charged 
him  as  for  cash  paid  to  the  amount  of  the  price  of  the  goods. 

The  question  was,  whether  he  could  justify  this  charge,  or 
whether  he  must  not  divide  the  profit  made  by  him  on  the  sale 
of  the  goods  with  the  plaintiff. 

The  Vice-Chancellob  : 

It  is  a  maxim  of  courts  of  equity  that  a  person  who  stands  in 
a  relation  of  trust  or  confidence  to  another,  shall  not  be  per- 
mitted in  pursuit  of  his  private  advantage  to  place  himself  in  a 
situation  which  gives  him  a  bias  against  the  due  discharge  of 
that  trust  or  confidence.  The  defendant  here  stood  in  a  relation 
of  trust  or  confidence  towards  the  plaintiff,  which  made  it  his 
duty  to  purchase  the  lapis  calaminaris  at  the  lowest  possible  price ; 
when  in  the  place  of  purchasing  the  lapis  calaminaris  he 
obtained  it  by  barter  for  his  own  shop-goods  he  had  a  bias  against 
a  fair  discharge  of  his  duty  to  the  plaintiff.  The  more  goods  he 
gave  in  barter  for  the  article  purchased,  the  greater  was  the 

t  Dean  v.  MacDowdl  (1878)  8  Ch.      Benham,  '91,  2  Ch.  244,  0.  A. 
Div.  345,  47  L.  J.  Ch.  537;  Aa»  v. 
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Burton  profit  which  he  derived  from  the  dealing  in  store-goods,  and  as 
WooKET.  this  profit  belonged  to  him  individually,  *and  as  the  saving  by  a 
[  *369  ]  ^^^  price  of  the  article  purchased,  was  to  be  equally  divided 
between  him  and  the  plaintiff,  he  had  plainly  a  bias  against  the 
due  discharge  of  his  trust  or  confidence  towards  the  plaintiff.  I 
must  therefore  decree  an  ^account  of  the  profit  made  by  the 
defendant  in  his  barter  of  goods,  and  must  declare  that  the  plain- 
tiff is  entitled  to  an  equal  division  of  that  profit  with  the  plain- 
tiff.—Reg.  Lib.  A.  1821,  fol.  2601. 


1822.  BOSWELL  V.   MENDHAM. 

•^^9-  (6  Maddock,  37»— 374;  1  L.  J.  (O.  S.)  160.) 

Lbach,  V.-O.  The  father,  vendor,  claimed  the  estate  by  purchase  from  his  son ;  the 

[  873  ]  purchaser  is  entitled  to  evidence  of  the  fairness  of  the  transaction. 

Exception  to  the  Master's  report  of  a  good  title.  The  plaintiff 
was  tenant  for  life  of  the  estate  in  question,  with  remainder  for 
life  to  his  wife  Bhoda,  and  with  remainder  to  his  eldest  son  in 
tail ;  and  upon  the  eldest  son  attaining  twenty-one  he  joined  with 
the  plaintiff,  and  the  wife  Bhoda,  in  suffering  a  recovery,  and 
thereupon  subject  to  an  annuity  of  150Z.  a  year  to  the  eldest  son 
for  his  life,  the  estate  was  limited  to  such  uses  as  the  plaintiff 
and  his  wife  Bhoda  should  appoint,  and  for  want  of  appointment, 
to  the  plaintiff  for  life,  remainder  to  his  wife  Bhoda  for  life, 
remainder  to  plaintiff  in  fee.  The  deeds  treated  the  transaction  as  a 
purchase  from  the  son  by  the  father,  in  consideration  of  a  present 
annuity  of  1502.,  and  for  a  debt  stated  to  be  due  from  the  son  to 
the  father  of  2,0502.  The  defendant,  the  purchaser,  insisted. that 
the  plaintiff  was  bound  to  produce  evidence  that  the  debt  was 
[  *374  ]  due,  and  *of  the  fairness  of  the  transaction ;  but  the  Master 
thought  otherwise. 

The  Vioe-Chancbllob  was  of  a  different  opinion,  and  allowed 
^^25-        the  exception,  [and  the  bill  was  eventually  dismissed  for  want 
Aprois     ^^  ^^^^  evidence.     1  L.  J.  (0.  S.)  Ch.  160]. 
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K.   B.   HILARY   TERM, 


[The  case  of  R.  v.  BURDETT,  reported  in  4  B  &  Aid.  95,  will 
be  found  with  the  report  in  8  B.  &  Aid.  22  R.  R.  589.] 


REECE  AND  Anothbe  v.  RIGHT,   Gent.,  One,  &c.        ,^^^l\ 

'                   '             '                     Jan.  24. 
(4  Bam.  &  Aid.  202—204.)  

Where  an  attorney  for  the  plaintiff  suffered  the  case  to  be  called  on  L  ^  J 
without  preyiously  ascertaining  whether  a  material  witness,  whom  the 
plaintiff  had  undertaken  to  bring  into  Court,  had  arrived,  in  consequence 
of  which  the  plaintiff  was  nonsuited :  Held,  that  in  an  action  against 
him  for  negligence,  it  was  properly  left  to  the  jury  to  say  whether  he 
had  used  reasonable  care  in  conducting  the  cause ;  and  the  jury  haying 
found  in  the  negative,  the  Court  refused  to  disturb  the  verdict. 

AcnoN  against  an  attorney  for  negligence.  Plea,  the  general 
issue.  At  the  trial  at  the  sittings  at  Westminster,  after  last 
Michaelmas  Term,  before  Abbott,  Gh.  J.,  it  appeared,  that  the 
defendant  had  been  retained  by  the  plaintiffs,  as  their  attorney, 
to  commence  and  prosecute  an  action  against  a  person  of  the 
name  of  Clarke,  for  a  debt.  In  support  of  that  case,  one  Fermin 
was  a  material  and  necessary  witness.  This  person  resided  at 
Colchester ;  and,  on  the  day  before  the  cause  was  tried,  Reece, 
one  of  the  plaintiffs,  who  had  previously  directed  the  defendant 
not  to  subpoena  Fermin,  being  informed  by  the  defendant  and 
his  clerk,  that  the  trial  would  come  on  the  next  day,  undertook 
to  take  care  to  have  Fermin  at  Westminster  at  the  sitting  of  the 
Court,  and  directed  the  defendant  to  have  the  other  witnesses 
ready.  He  then  sent  off  a  special  messenger  to  Colchester  for 
the  witness.  On  the  morning  of  the  trial,  all  the  other  wit- 
nesses were  in  Court,  and  the  defendant  then  seeing  the  foreman 
of  Reece  there,  enquired  from  him,  whether  Fermin  had  arrived, 
and  was  informed,  that  he  had  not  seen  him,  but  that  he 
supposed  he  was  arrived,  and  that  he  was  getting  his  breakfast 
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Bkbcb  at  some  adjoining  coffee-house.  The  defendant,  upon  this  in- 
RiGHT.  formation,  and  without  previously  sending  to  enquire  at  any 
coffee-house  in  the  neighbourhood,  but  relying  on  the  assurance 
of  Beece  given  the  day  before,  suffered  the  cause  to  be  called  on. 
[  •208  ]  The  plaintiffs  on  that  occasion  were  *nonsuited,  in  consequence 
of  Fermin's  absence.  Fermin  arrived  in  Court  about  an  hour 
afterwards,  having,  by  some  accident,  been  delayed  on  the  road. 
The  LoBD  Chief  Justice  left  it  to  the  jury  to  say,  whether, 
under  these  circumstances,  the  defendant  had  used  reasonable 
care  and  diligence  in  not  previously  ascertaining  whether  the 
witness  had  arrived ;  and  in  case  he  had  not  arrived,  in  not 
withdrawing  the  record.  The  jury  found  a  verdict  for  the 
plaintiffs.    And  now, 

Scarlett  moved  for  a  new  trial : 

In  this  case,  the  plaintiff  Beece  himself  was  the  person  really 
in  fault ;  for  he  had  undertaken  that  the  witness  should  be  in 
Court  in  time  to  give  evidence ;  there  was,  therefore,  no  negli- 
gence on  the  part  of  the  attorney.  Besides,  at  all  events,  he  can 
only  be  liable  for  gross  negligence ;  and  here  that  cannot  be  said 
to  have  been  the  case ;  for  at  the  most,  it  was  an  error  in  judg- 
ment, in  calculating  between  two  evils,  viz.  the  withdrawing  the 
record,  by  which  the  plaintiffs  must  have  sustained  a  certain  loss ; 
and  the  chance  of  a  nonsuit,  in  case  the  witness  did  not  appear, 
which,  from  the  account  given  by  the  plaintiff's  foreman,  he  had 
no  great  reason  to  apprehend  would  be  the  case.  This  cannot, 
therefore,  be  considered  as  gross  negligence. 

Abbott,  Ch.  J. : 

It  seems  to  me  that  it  was  properly  left  to  the  jury  to  deter- 
mine, whether  there  was,  on  this  occasion,  reasonable  care  used 
by  the  attorney  or  not.  They  have  found  that  reasonable  care 
was  not  used,  and  I  cannot  say  that  their  verdict  is  wrong.  It 
was  the  duty  of  the  defendant  not  to  suffer  the  case  to  be 
j;  •204  ]  called  on,  unless  he  had  previously  ascertained  that  *all  his 
witnesses  were  present ;  and,  at  the  time  when  this  case  came 
on,  it  must  have  been  wholly  uncertain  whether  Fermin  had 
arrived.    As  to  the  enquiry  from  the  plaintiff's  foreman,  it 
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was  obvious  that  he  knew  nothing  personally  of  the  matter;       Bbboe 
and  the  defendant  neglected  to  make  any  enquiries  at  the  ad-      bioht. 
jacent  coffee-houses,  which,  if  he  had  done,  he  would  have  found 
that  the  witness  had  not  arrived:  he  might,  then,  have  with- 
drawn the  record.    There  is,  therefore,  no  ground  for  disturbing 
the  present  verdict. 

Per  CuBiAM :  RtUe  refused. 


PEUESSING  V.   ING.  i82i. 

(4  Bam.  &  Aid.  204—206.)  Jan^r». 

A  promissory  note  for  the  payment  of  301.  at  three  months  after  date,        [  ^04  ] 
with  interest  from  the  date,  requires  a  stamp  applicable  to  a  note  not 
exceeding  30^. 

Dbclabation  on  a  promissory  note,  by  which  the  defendant  pro- 
mised to  pay  to  the  plaintiff,  three  months  after  the  date  thereof, 
80Z.,  with  lawful  interest  from  the  date  thereof.  At  the  trial 
before  Holroyd,  J.,  at  the  last  Middlesex  sittings,  it  appeared 
upon  the  production  of  the  note  that  it  was  written  on  a  stamp 
applicable  to  a  80Z.  note.  It  was  then  objected,  that  inasmuch 
as  the  note  was  given  for  302.,  with  lawful  interest  from  the  date 
thereof,  it  was  in  effect  a  security  for  30Z.  and  Is.  6d.,  three 
months'  interest  thereon ;  and  therefore,  within  the  55  Geo.  III. 
c.  184,  t  sched.  part  1,  was  given  for  the  payment  of  a  sum  exceed- 
ing 30{.,  and  ought  to  have  had  a  stamp  of  Qs.  6d.  The  learned 
Judge  directed  the  jury  to  find  *a  verdict  for  the  plaintiff,  with  [  ♦206  ] 
liberty  for  the  defendant  to  move  to  enter  a  nonsuit ;  and 

Chitty  now  moved  accordingly,  and  urged  the  same  argu- 
ments as  were  offered  at  the  trial ;  and  he  cited  Cameron  v. 
Smith,l  to  shew  that  where  interest  is  reserved  on  the  face  of  a 
bill  it  forms  part  of  the  debt,  and  therefore  may  be  added  to 
the  principal,  so  as  to  constitute  a  good  petitioning  creditor's 
debt  under  a  commission  of  bankruptcy.    Here,  the  interest  is 

t  Bepealed  33  &  34  Vict.  o.  99.      Stamp  Act,  1891.— B.  0. 
Bat  the  principle  of  the  case  doubt-  t  20  B.  E.  444  (2  B.  &  Aid.  305). 

leas  applies  to  the  duty  under  the 
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PsuEssiNG  expressly  reserved  on  the  face  of  the  note,  and  the  sum  for  which 
iNo.  it  was  made  payable  is  802.  Is.  6(2.,  the  principal  and  interest.  It 
ought,  therefore,  to  have  had  a  stamp  appropriated  to  a  note 
given  for  the  payment  of  a  sum  of  money  exceeding  802. ;  and  he 
also  cited  Israel  v.  Benjamin,^  where  this  very  point  came  under 
the  consideration  of  the  Court,  and  was  not  determined. 

Abbott,  Ch.  J. : 

The  Stamp  Act  imposes  upon  every  promissory  note  for  the 
payment,  at  any  time  exceeding  two  months  after  date,  of  any 
sum  of  money  exceeding  202.,  and  not  exceeding  802.,  a  duty  of 
2s.  6c2.,  and  other  duties  upon  other  notes  in  proportion  to  the 
sums  thereby  secured.  The  object  of  the  Legislature  was  to 
impose  Ckpro  rata  stamp  duty  upon  the  sum  actually  due  at  the 
time  of  taking  the  security,  and  not  upon  what  might  become 
due  in  future  for  the  use  of  the  money.  The  question,  therefore, 
in  this  case  is,  what  was  the  sum  due  at  the  time  when  the  note 
was  taken  ?  For  that  is  the  sum  secured.  I  am  quite  satisfied 
[  •^oe  ]  that  the  words  "  sum  of  money  "  in  the  Act,  mean  the  *principal 
sum  mentioned  in  the  note,  and  not  a  sum  compounded  of  prin- 
cipal and  interest.  A  contrary  decision  would  be  most  mis- 
chievous, and  have  the  effect  of  avoiding  many  securities ;  for  it 
has  been  the  constant  practice,  under  similar  provisions  appli- 
cable to  bonds  in  this  and  former  Stamp  Acts,  to  measure  the 
stamp  duty  by  the  principal  sum  secured,  although  interest  is 
always  made  payable  from  the  date  of  the  bond.  I  think,  there- 
fore, that  this  rule  ought  to  be  refused. 

Rvle  refused. 
t  3  Camp.  40. 
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EDWAEDS  V.  DICK.  1821. 

(4  Bom.  &  AlcL  212—218.)  Jan.  26. 

In  an  action  against  the  drawer  of  a  bill  payable  at  a  particular  place,        r  212  1 
it  is  no  defence  that  no  notice  of  the  dishonour  has  been  given  to  the 
acceptor ;  f  nor  is  it  any  defence  that  the  bill  was  accepted  for  a  gaming 
debt,  if  it  be  iadorsed  oyer  by  the  drawer  for  a  yaluable  consideration, 
to  a  third  person,  by  whom  the  action  is  brought. 

Assumpsit  by  plaintiff  as  indorsee,  against  the  defendant  as 
drawer  and  indorser  of  a  bill  of  exchange.  The  bill  was  dated 
December  1,  1819,  and  was  drawn  by  defendant  upon,  and 
accepted  by.  Lord  E.,  for  the  sum  of  240Z.,  payable  at  three 
months,  at  Mr.  Newland's  chambers,  New  Inn.  Plea,  general 
issue.  At  the  trial  at  the  sittings  after  last  Michaelmas  Term, 
before  Bayley,  J.  it  appeared  that  the  bill  had  been  duly 
presented  and  dishonoured ;  but  no  notice  had  been  given  to  the 
acceptor  of  its  dishonour.  It  was  also  proved  that  it  had  been 
drawn  and  accepted  in  discharge  of  a  debt  for  money  won  at 
play,  but  that  the  plaintiff  had  received  it  from  the  drawer  in 
payment  of  a  bondjide  debt.  The  learned  Judge  was  of  opinion 
that  neither  of  these  circumstances  formed  any  defence  to  the 
present  action ;  and  the  plaintiff  obtained  a  verdict.    And  now 

F.  Pollock  moved  (by  leave  of  the  learned  Judge)  to  enter  a 
nonsuit : 

First,  notice  of  the  dishonour  ought  to  have  been  given  to  the 
acceptor;  for  he  is  primarily  liable,  and  every  thing  ought  to 
have  been  done  to  have  enabled  the  party  to  have  charged  him. 
And,  in  Treacher  v.  Hinton^l  which  was  tried  before  Abbott, 
Ch.  J.  at  the  sittings  after  last  Term,  and  in  Young  v.  Rawe,^ 
in  the  House  of  Lords,  ||  it  seems  to  have  been  considered  that 

t  By  the  Bills  of  Exchange  Act,  mercial  usage,  by  1  &  2  Geo.  IV. 

1882,  s.  52  (3),  notice  of  dishonour  c.  78,  now  embodied  in  the  Bills  of 

to  the  acceptor  is  not  necessary.   The  Exchange  Act,  1882,  s.  19  (2)  (c). — 

only  qoestion  in  the  above  case  was  B.  0. 

whether  the  rule  applied  to  a  special  X  3ee  report  of  this  case  in  £.  B., 

acajftance,  which  at  this  time  such  p.  325,  post, — E.  C. 

an  acceptance  was,  on  the  authority  §  2  Brod.  &  Bing.  165  (see  above 

of  Young  v.  Bow€j  assumed  to  be.  note). 

On  that  point  the  law  was  altered,  to  ||  S.  n.  Bowe  v.  Young,  21  E.  E. 

bring  it  into  conformity  with  com-  91  (2  Bligh,  391). 
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Bdwabdb  such  notice  was  necessary,  in  order  to  charge  the  acceptor.  On 
DiToK.  tlie  second  point,  the  words  of  the  statute  9  Anne,  c.  14,  s.  l,t  are 
[  •213  ]  very  strong ;  for  the  bill  or  other  security  *is  thereby,  if  given 
for  money  lost  at  play,  void  to  all  intents  and  purposes  whatso- 
ever.  It  must  be,  therefore,  as  if  no  bill  had  ever  existed.  For 
if  the  present  plaintiff  be  permitted  to  recover,  the  bill  will  not 
be  void  to  all  purposes,  but  will  for  this  purpose  be  valid.  In 
Bowyer  v.  Bampton,l  such  a  bill  was  held  to  be  void  in  the 
hands  of  an  innocent  holder,  who  had  given  a  valuable  consider- 
ation for  it.  The  cases  under  the  Statute  of  Usury  are  similar 
to  the  present.  Under  that  Act,  in  Ackland  v.  Pearce,^  it  was 
held,  that  a  bill  of  exchange  is  void  in  the  hands  of  a  bondjide 
indorsee,  if  drawn  in  consequence  of  an  usurious  agreement  for 
discounting  it,  although  the  drawer  to  whose  order  it  was  pay- 
able was  not  privy  to  the  agreement.  He  also  referred  to 
Wilmot's  Notes,  p.  194,  for  the  general  principle  upon  which 
statutes  are  to  be  construed. 

Abbott,  Ch.  J. : 

This  is  an  action  by  the  indorsee  of  a  biU  of  exchange,  against 

the  drawer  and  indorser.     The  indorsee  received  the  bill  for  a 

good  and  valuable  consideration :  upon  the  view  of  the  bill  at 

the  trial,  it  appeared  that  it  was  accepted  payable  at  a  particular 

place ;  proof  was  given  of  a  demand  at  that  place,  but  there  was 

no  notice  of  the  non-payment  given  to  the  acceptor ;  and  it  is 

contended,  that  this  is  an  answer  to  the  present  action.    The 

argument,  however,  assumes  that  if  an  action  had  been  brought 

upon  the  bill  against  the  acceptor,  it  would  have  been  necessary 

to  give  such  proof;  and  we  have  been  referred  to  a  case  of 

Treacher  v.  Hinton,  where  a  rule  nisi  for  a  new  trial  was 

granted,  in  the  course  of  this  Term.||     In  that  case,  however,  the 

[  ♦214  ]      plaintiff  *had  been  nonsuited  by  me  in  consequence  of  no  such 

proof  having  been  given,  and  the  granting  of  the  rule  nisi  is 

therefore  a  proof,  if  at  all,  that  the  opinion  of  the  Court  is 

adverse  to  such  an  objection.     But  it  would  not  follow  that 

because  the  acceptor,  if  sued,  could  make  such  an  objection,  that 

t  The  subsequent   alterations   in  t  2  Str.  1155. 

the  laws  relating  to  gaming  do  not  §  2  Camp.  599. 

affect  the  points  of  the  decision. —  ||  See  report  of  that  case  in  £.  B., 

B.  C.  p.  325,  jx)«e.— E.  0. 
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the  drawer  may  take  advantage  of  it.     For  it  is  quite  sufficient     Edwards 
if  notice  of  the  dishonour  be  given  to  the  party  against  whom        dick. 
the  action  is  brought,  and  he  can  not  allege  the  want  of  notice  to 
a  third  person.     The  first  objection  therefore  fails.     But  a 
second  point  has  been  made  in  the  present  case,  founded  on  the 
provision  contained  in  the  statute  9th  Anne,  c.  14,  s.  1,  which 
enacts,  that  ''  all  notes,  bills,  bonds,  judgments,  mortgages,  or 
other   securities,   or    conveyances  whatsoever,   given,   granted, 
drawn,  or  entered  into  or  executed  by  any  person  or  persons 
whatsoever,  where  the  whole  or  any  part  of  the  consideration  of 
such  conveyances  or  securities  shall  be  for  any  money  or  other 
valuable  thing  whatsoever  won  by  gaming,  &c.  shall  be  utterly 
void,  frustrate,  and  of  none  effect,  to  all  intents  and  purposes 
whatsoever."    Now  this  provision  is  certainly  expressed  in  very 
large  terms.    But  the  object  of  the  statute,  to  which  we  must 
look,  in  order  to  arrive  at  a  clear  construction  of  this  clause,  was 
to  prevent  excessive  and  deceitful  gaming ;  and  it  was  with  that 
view  that  they  enacted  that  the  securities  should  be  void  to  all 
intents  and  purposes.     It  is  however  argued,  that  if  the  plaintiff 
in  the  present  case  recover,  this  bill,  the  consideration  for  which 
was  money  won  at  play,  will  be  valid  to  some  purposes.     But,  I 
think  we  must  understand  the  language  of  the  Legislature  with 
reference  to  the  object  which  they  then  had  in  view,  viz.  the 
prevention  of  gaming :  and  that  will  be  effectually  accomplished, 
by  holding  *the  securities  to  be  void  for  any  purpose  of  enforcing      [  •215  ] 
payment  of  the  money  won  at  play.     The  drawer,  therefore,  of 
such  a  bill  of  exchange  cannot  maintain  any  action  against  the 
acceptor.    Now  if  he  could,  by  passing  the  bill  to  a  third  person, 
enable  him  to   sue  the  acceptor,   that  would   be  within   the 
mischief  of  the  Act.     It  follows,  therefore,  that  no  person  de- 
riving title  through  the  drawer,  can  be  in  a  different  situation 
from  him  so  as  to  sue  the  acceptor.     The  case  of  Boivyer  v. 
Bampton  falls  within  this  rule ;  for  there  the  action  was  brought 
against  the  loser,  to  recover  money  lost  at  play,  and  the  Court 
properly  held  that  the  action  would  not  lie.     The  cases  on  the 
Statute  of  Usury  follow  the  same  principle.      In  the  case  of 
Ackland  v.  Pearce^  the  acceptor,  who  wanted  to  borrow  money, 
applied  to  the  drawer,  who  drew  a  bill  for  886L,  which  was 
R.R. — VOL.  xxni.  s 
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Bdwabds  passed  away  by  the  acceptor,  for  an  usurioas  consideration,  and 
DioK.  afterwards  fell  into  the  hands  of  a  third  person,  by  whom  the 
action  was  brought  against  the  drawer;  but  in  that  case  sub- 
stantially, the  drawer  and  acceptor  were  the  same  persons,  and 
the  plaintiff  claimed  in  effect,  though  not  in  form,  through  the 
persons  affected  by  the  usurious  contract.  But  there  is  no  case 
upon  the  Statute  of  Usury,  where  a  drawer,  after  having  parted 
with  a  bill  for  a  good  consideration,  can  afterwards  set  up  as  a 
defence  an  antecedent  usurious  contract  between  himself  and  the 
acceptor.  For  if  so,  a  court  of  justice  would  enable  him  to  com- 
mit a  gross  fraud  upon  an  innocent  person.  Upon  the  whole,  I 
am  of  opinion,  that  we  shall  best  effectuate  the  intention  of  the 
Legislature,  by  saying  that  this  bill  is  void  for  every  purpose 
which  it  was  the  object  of  the  statute  9  Anne,  c.  14,  s.  1,  to  pre- 
vent.   No  person,  therefore,  who  derives  his  title  through  the 

[  •216  ]  *winner,  can  make  the  loser  pay.  But  for  the  purpose  of 
preventing  fraud,  we  cannot  permit  the  defendant  to  set  up  his 
own  gaming  as  a  defence  ;  and  therefore  I  think  that  the  words 
of  the  statute  do  not  extend  to  the  present  case,  and  that  this 
rule  ought  to  be  refused. 

Baylby,  J. : 

In  this  case  the  defendant  had  notice  of  the  dishonour  of  the 
bill ;  and  I  am  of  opinion  that  he  cannot  be  protected  by  want  oi 
notice  to  the  acceptor,  by  which  he  himself  could  not  be  pre- 
judiced. As  to  the  second  point,  I  am  of  opinion  that  this  case 
does  not  fall  within  the  purview  of  the  Act.  Any  security  by 
which  payment  is  to  be  enforced  from  the  loser  in  case  of 
gaming,  or  the  borrower  in  the  case  of  an  usurious  loan,  is  void ; 
but  no  such  effect  can  be  produced  by  the  plaintiff's  recovering 
in  the  present  action.  And  it  would  be  most  unjust  to  allow 
this  defence  to  a  defendant,  who  having  indorsed  over,  and 
thereby  asserted  the  bill  to  be  valid,  afterwards,  when  called 
upon  to  pay  it,  says  that  it  is  invalid,  and  that  in  consequence  of 
fraudulent  conduct  to  which  he  himself  has  been  a  party. 

HOLROYD,  J. : 

I  am  of  the  same  opinion.     The  rule  of  law  is,  that  the  words 
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of  a  statute  are  not  to  be  construed  so  as  to  extend  beyond  Edwabds 
the  mischief  contemplated  by  the  Act,  where  such  construction  jy^Q^ 
would  be  injurious  to  the  interest  of  third  persons.  That  would 
be  the  case  here,  if  we  were  to  hold  this  to  be  a  good  defence  ; 
for  this  being  an  action  against  the  drawer,  the  winner  of  the 
money,  it  would  be  contrary  to  the  intent  of  the  statute  that  he 
should  be  protected,  for  in  that  case  he  would  be  enabled  to  keep 
the  money  won  at  play  contrary  to  the  intent  of  the  statute.  No 
doubt,  in  this  case,  the  *acceptance  is  void  ;  for  it  was  given  in  [  •^n  ] 
consideration  of  money  lost  at  play.  But  the  consideration 
given  by  the  present  plaintiff  when  the  bill  was  negotiated  was 
not  of  that  description ;  and  I  think  the  object  of  the  statute  will 
be  best  answered  in  the  present  case,  by  holding  that  the  words 
extend  only  to  make  the  acceptance  void.  But  it  is  urged,  that 
the  words  of  this  statute  are  imperative,  and  undoubtedly  they 
are  very  strong.  It  has,  however,  been  long  settled  upon  the 
construction  of  the  18  Eliz.  c.  10,  s.  8,  as  to  ecclesiastical  leases, 
that  words  full  as  strong  as  these  may  be  so  narrowed  as  not  to 
extend  beyond  the  mischief  contemplated  by  the  Act.  That 
statute  directs,  that  ''  all  the  leases  therein  specified  shall  be 
utterly  void  and  of  none  effect,  to  all  intents,  constructions,  and 
purposes ;"  and  yet  it  has  been  held,  that  a  lease  by  a  Dean  and 
Chapter,  although  within  the  Act,  is  good  during  the  life  of  the 
Dean;  and  even  after  his  death  it  is  not  absolutely  void,  but 
only  voidable,  and  may  be  confirmed  by  his  successor.  There 
the  Courts  have  looked  to  the  object  of  the  statute,  which  was  to 
prevent  the  impoverishing  of  the  successor.  So,  here,  we  ought 
to  put  a  similar  construction  on  the  words  of  the  present  Act ; 
and  by  so  doing  we  shall  not  do  an  injustice  to  an  innocent 
party,  nor  protect  an  individual  whom  it  was  the  intention  of  the 
statute  to  prevent  from  obtaining  money  by  means  of  gaming. 

Bbst,  J. : 

This  is  a  most  iniquitous  defence.  The  defendant  desires  the 
Court  to  prevent  the  plaintiff  from  recovering ;  and,  for  that  pur- 
pose, alleges  his  own  fraud  in  his  defence.  I  am,  however, 
quite  satisfied  that  the  view  taken  of  the  case  at  the  trial,  by  my 
brother  *Baylbt,  was  correct.    The  policy  of  the  statute  of  Anne      [  ♦ais  ] 

8  2 
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Edwards     was  to  prevent  any  security  given  for  the  payment  of  a  gaming 

Dick.       debt,  being  enforced  against  the  loser ;  and  therefore  neither  the 

drawer,  nor  any  person  claiming  under  him,  can  maintain  such 

an  action  as  the  present  against  the  acceptor.     What  is  said  by 

Lord  Ch.  J.  Wilmot,  to  which  we  have  been  referred,  only 

applies  to  cases  within  the  policy  of  any  particular  statute.     This 

case,  however,  is  not  within  the  policy  of  9  Anne,  c.  14.    If  we 

were  to  hold  this  to  be  a  good  defence,  we  should  indeed  violate 

the  policy  of  the  statute,  by  enabling  the  defendant  to  keep 

in  his  pocket  the  money  won  at  play;  and,  by  so  doing,  we 

should  construe  the  statute  so  as  to  encourage,  and  not  to 

repress,  excessive  and  deceitful  gaming.     I  think,  therefore,  that 

this  rule  ought  to  be  refused. 

Rule  refused. 


1821.  THE  KING  V.   CLEMENT. 

Jan,  28. 
(4  Barn.  &  Aid.  218—234;  and  see  note,  p.  263  below.) 

[  218  J  ^  court  of  general  gaol  delivery  has  the  power  to  make  an  order  to 

prohibit  the  publication  of  the  proceedings  pending  a  trial  likely  to 
continue  for  several  successive  days,  and  to  punish  disobedience  to  such 
order  by  fine. 

Service  of  an  order  of  such  Court,  calling  upon  the  editor  of  a  news- 
paper "  to  answer  for  contemptuously  publishing  such  proceedings,"  at 
the  office  at  which  the  newspaper  was  published,  is  good  service  within 
the  38  Geo.  III.  c.  78,  s.  12  ;t  and  the  editor  not  having  appeared,  the 
fine  was  held  to  be  properly  imposed  upon  him  in  his  absence. 

A  RULE  nisi  had  been  obtained  in  last  Trinity  Term,  calling 
upon  the  justices  of  the  delivery  of  the  gaol  of  Newgate,  to  shew 
cause  why  a  writ  of  certiorari  should  not  issue,  directed  to  them, 
to  remove  into  this  Court  all  orders  made  at  the  last  April 
session  of  gaol  delivery  holden  for  the  county  of  Middlesex, 
by  adjournment,  at  Justice-hall  in  the  Old  Bailey,  in  the  suburbs 
£  ♦219  ]  of  the  city  of  London,  concerning  William  Innell  Clement ;  *and 
also  the-  order  contrary  to  which,  it  was  stated  in  and  by  a 
certain  other  order  made  by  the  said  Justices,  at  the  delivery  of 
the  said  gaol  of  Newgate,  holden  for  the  county  of  Middlesex,  by 
adjournment,  at  Justice-hall  aforesaid,  on  Tuesday,  the  25th  day 

t  This  Act  is  repealed.  But  see  entirely  dependent  on  the  express 
32  &  33  Vict.  c.  24.  The  part  of  the  directions  of  the  repealed  statute. — 
judgment  relating  to  service  is  not      E.  C. 
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of  April  last,  that  the  said  William  Innell  Clement  did  print  and     The  Kino 
publish  the  trials  of  Arthur  Thistlewood  and  James  Ings  for  high     clbmekt. 
treason.    The  following  facts  were  disclosed  in  the  affidavits  in 
support  of  the  rule. 

On  Monday,  the  17th  day  of  April,  1820,  Arthur  Thistlewood 
was  put  upon  his  trial  at  the  Old  Bailey,  upon  an  indictment  for 
high  treason;  and  Lord  Chief  Justice  Abbott,  then  being  one 
of  the  Justices  before  whom  Thistlewood  was  tried,  before  the 
commencement  of  the  trial,  stated  publicly,  that  as  there  were 
several  persons  charged  with  the  offence  of  high  treason  by  the 
same  indictment,  whose  trials  were  likely  to  be  taken  one  after 
another,  he  thought  it  necessary  strictly  to  prohibit  the  publish- 
ing of  any  proceedings  of  that  or  any  other  day,  until  the  whole 
trial  should  be  brought  to  a  conclusion  ;  and  that  it  was  expected 
that  all  persons  would  attend  to  that  admonition.  The  trial  of 
Thistlewood  was  concluded  on  Wednesday,  the  19th  of  April,  and 
James  Ings  was  afterwards  tried  for  and  convicted  of  the  same 
offence,  on  Saturday,  the  22nd  of  April.  On  the  Sunday  follow- 
ing, the  defendant  published,  in  the  "  Observer'*  newspaper,  a  fair, 
true,  and  impartial  account  of  the  proceedings  and  evidence 
publicly  had  and  produced  in  open  court,  on  the  trials  of  Thistle- 
wood and  Ings.  The  defendant's  affidavit  further  stated,  that 
on  Tuesday,  the  25th  April,  he  left  London,  and  after  visiting 
several  places  in  the  county  of  Kent,  arrived  at  Feversham  on 
Friday,  the  28th  April ;  and  that  on  the  following  day  *he  saw  [  ^220  ] 
in  a  newspaper  an  account  of  the  sentences  passed  on  the 
prisoners  ;  and  that  he  had  been  ordered  by  the  Court  to  pay  a 
fine  of  5001. ,  for  a  contempt  of  Court,  in  printing  and  pubHshing 
the  account  of  the  said  trials.  He  positively  swore,  that  this 
was  the  first  intimation  he  had  had  of  any  steps  having  been 
taken  against  him  for  the  alleged  offence.  He  then  immediately 
left  Feversham,  and  arrived  in  London  on  Saturday,  the  29th 
April,  and  was  then  informed,  that  on  Wednesday,  the  26th  day 
of  April,  the  following  order  had  been  served  at  his  office  in  the 
Strand :  "  On  the  motion  of  Mr.  Attorney-General,  and  on  reading 
the  affidavits  therein  mentioned,  it  is  ordered,  that  William 
Innell  Clement,  the  printer,  publisher,  and  proprietor  of  a  certain 
newspaper  called  the  '  Observer,'  do  attend  this  Court  on  Friday 
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The  Kino  next,  the  28th  instant,  at  the  hour  of  nine  in  the  morning,  pre- 
Clsment.  cisely,  to  answer  for  unlawfully  and  contemptuously  printing  and 
publishing  in  the  said  newspaper  the  trials  of  Arthur  Thistle- 
wood  and  James  Ings  for  high  treason,  pending  the  proceedings 
against  John  Thomas  Brunt,  and  others,  who  were  included  in 
the  same  indictment  with  the  said  Arthur  Thistlewood  and 
James  Ings,  for  the  same  high  treasons,  contrary  to  the  order 
of  this  Court,  and  to  the  obstruction  of  public  justice." 

The  Attorney  and  Solicitor-Oeneralf  Oumey,  and  Littledale, 
now  shewed  cause.    *    ♦    * 

[  226  ]  Denman  and  Platt^  contra : 

A  publication  containing  a  fair  and  impartial  account  of  the 
evidence  given  pending  a  proceeding  does  not  tend  to  obstruct  the 
course  of  public  justice.  By  the  constitution  of  the  country, 
courts  of  justice  are  open  to  the  public.  If  indeed  any  matter 
comes  before  the  Court  in  which  it  is  necessary,  for  the  purposes 
of  justice,  that  particular  witnesses  should  be  examined  separ- 
ately ;  in  such  a  case,  which  appertains  strictly  to  the  business 
immediately  before  them,  the  Court  have  a  right  to  exclude 
those  parties  for  that  cause ;  but  they  have  no  power  to  exclude 
those  to  whom  that  reason  does  not  apply.  It  would  be  illegal 
to  shut  their  doors  against  spectators.  No  real  obstruction  of 
justice  can  arise  from  a  publication  of  a  true  and  faithful  account 
of  the  proceeding.  The  public  good  is  to  be  considered ;  and  it  is 
for  the  pubhc  benefit  that  a  faithful  account  should  be  published 
of  a  transaction  of  which  they  might  otherwise  receive  only  a 
garbled  account  from  the  mouths  of  individuals.    *     *    * 

[228]       Abbott,  Ch.  J. : 

Although  I  was  a  party  to  this  act  of  the  Court  below,  I  hope 
I  should  not  be  the  less  willing  to  rescind  what  had  been  done 
[  '229  ]  in  this  case,  if  I  thought  *it  was  improperly  done,  than  I  am, 
where  an  application  is  made  for  a  new  trial,  in  case  of  a  mis- 
direction by  me.  I  think  it  sufficient  now  to  state,  that  I  have 
heard  nothing  upon  the  present  occasion,  which  induces  me 
even  to  doubt  the  propriety  of  what  took  place  in  the  Court 
below,  and,  therefore,  I  think  that  this  rule  ought  to  be  discharged. 
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Baylbt,  J. :  Thb  Kino 

I  am  of  the  same  opinion.  In  order  to  induce  the  Court  to  Clbmbst. 
grant  this  application,  it  must  appear  that  there  is  a  reasonable 
degree  of  doubt  as  to  the  legality  of  the  order  made  by  the  Court 
below.  For  the  object  of  this  application  is  not  to  enable  the 
defendant  to  have  a  writ  of  error,  but  only  that  he  may  ulti- 
mately have  the  opinion  of  this  Court  on  the  validity  of  the 
order ;  and,  by  refusing  this  application,  we  do  not  in  fact  de- 
prive him  of  an  opportunity  of  contesting  that  point  in  the  Court 
of  Exchequer,  t  That  ground  for  the  application,  therefore, 
altogether  fails.  As  to  the  validity  of  the  order,  it  was  contended 
in  argument,  first,  that  the  Court  had  no  power  to  make  an 
order  prohibiting  the  publication  of  these  trials  pending  the 
proceedings.  Now,  in  order  to  judge  of  that,  it  becomes  neces- 
sary to  consider  what  the  nature  of  the  proceeding  was.  An 
indictment  had  been  found  against  a  number  of  individuals  for 
the  crime  of  high  treason,  and  they  were  then  about  to  be  tried. 
The  whole  trial  of  all  these  individuals  constituted  one  entire 
proceeding ;  for  if  they  had  not  severed  in  their  challenges,  the 
prisoners  would  have  been  tried  all  at  once.  In  point  of  fact, 
however,  they  did  sever  in  their  challenges,  and  were  tried 
seriatim.  It  could  not,  therefore,  be  said  that  the  whole  proceed- 
ing was  terminated,  until  the  last  of  those  prisoners  had  taken 
his  trial.  *Now  the  Court  before  whom  the  trial  was  about  to  [•2S0  ] 
take  place  was  a  court  of  general  gaol  delivery,  and  had  authority 
to  make  any  order  which  they  might  judge  to  be  necessary,  in 
order  to  preserve  the  purity  of  the  administration  of  justice  in 
the  course  of  the  proceeding  then  depending  before  them,  and  to 
prohibit  any  publication  which  might  have  a  tendency  to  prevent 
the  fair  and  impartial  consideration  of  the  case.  On  the  present 
occasion,  it  occurred  to  the  Court  that  it  would  be  of  great 
importance,  with  a  view  both  to  the  interest  of  the  prisoners  and 
that  of  the  public,  that  a  publication  like  the  present  should  be 
prohibited  until  after  the  termination  of  all  the  trials ;  and  if 

r  The  question  of  the  legality  of  with  the  judgment  of   the  Eong's 

the  fine  was  subsequently  contested  Bench.     In  re  Clements  (1822)    11 

in  the  Court  of  Exchequer,  who  gave  Prioe,  68. — B.  C. 
j  udgment  substantially  in  accordance 
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The  Kino     this  had    not  been  done,   many  inconveniencies  might  have 
Clement,     followed,  some  of  which  may  be  pointed  out.     By  the  necessary 
coarse  of  the  proceeding,  it  must  inevitably  happen  that  the 
evidence  would  be  repeated  in  each  trial ;  and  if,  upon  the  first 
trial,  one  or  more  of  the  witnesses  had  been  of  doubtful  character, 
it  might  have  been  of  the  utmost  importance  to  keep  them  apart 
from  the  rest,  and  to  examine  carefully  whether,  upon  each 
successive  trial,  they  continued  to  give  the  same  account  which 
they  did  upon  the  first.    Now,  all  this  would  be  prevented,  if,  by 
a  publication  like  the  present,  such  persons  were  enabled  to  see 
a  printed  account  of  the  trial,  and  to  read  over,  not  only  their 
own  evidence,  but  also  that  of  the  other  witnesses  who  had  been 
examined.     This  would  give  them  an  opportunity  of  explaining 
those  parts  of  their  statement  which  might  be  at  variance  with 
the  other  facts  proved  in  the  case.    But,  it  is  argued,  that  if  the 
Court  have  this  power  of  prohibiting  publication,  there  is  no 
limit  to  it,  and  that  they  may  prohibit  altogether  any  publication 
[  •231  ]       of  the  trial.    I  *think  that  that  does  not  follow.    All  that  has 
been  done  in  this  case  is  very  different;  for  the  prohibition, 
here,  has  only  been  till  the  whole  trial  was  completed.     Suppos- 
ing, however,  that  this  was  a  legal  order,  it  is  then  argued  that 
the  defendant  was  not  personally  served  with  the  order  of  the 
25th  of  April,  by  which  he  was  required  to  appear  on  the  28th 
of  April,  to  answer  for  his  breach  of  the  original  order;   and 
that,  for  that  reason,  the  Court  had  no  jurisdiction  to  impose 
this  fine.    The  defendant,  in  his  affidavit,  only  states  that  he 
went  out  of  town  on  the  25th  of  April ;  but  he  does  not  say  that 
he  was  not  cognizant  of  the  original  order  of  the  Court,  nor  does 
he  deny  that  he  went  out  of  town  with  a  view  to  avoid  the 
consequences  of  his  disobedience  to  it;    But  that  is  not  all ;  for 
it  appears  that,  on  the  26th,  the  notice  was  served  at  the  place 
where  his  newspaper  was  published  ;  and,  by  88  Geo.  III.  c.  78, 
s.  12,  that  is  sufficient.     Besides,  the  rule  which  requires  per- 
sonal service,  in  order  to  ground  an  attachment,  is  merely  a  rule 
of  practice,   of  which  every  Court  judges  for  itself.    If  the 
absence  of  a  party  be  voluntary,  he  cannot  complain  that  the 
proceeding  has  taken  place  behind  his  back ;  for  he  might  have 
attended,  if  he  had  pleased.     The  defendant  does  not,  in  his 
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affidavit,  give  any  reason  for  absenting  himself.  As  to  the  ThbKiko 
question,  whether  a  court  of  record  has  a  power  to  fine  a  party  clement. 
who  is  not  then  present  before  them,  but  who  has  been  guilty  of 
a  contempt,  I  entertain  no  doubt ;  for,  otherwise,  his  contempt 
in  not  appearing  before  them,  would  prevent  his  being  punished 
for  the  previous  contempt  of  which  he  had  been  guilty.  It  has 
been  said,  that  the  party  may  be  punished  by  indictment ;  but 
that  is  not  always  an  ^effectual  remedy ;  for  then  the  evil  will  [  *232  ] 
have  been  accomplished  before  any  indictment  can  be  tried ;  and, 
in  such  cases,  it  is  fit  that  the  party  should  be  deterred  by  a 
speedy  punishment.  It  seems  to  me,  that  the  Court  below  had 
authority  to  make  the  original  order,  and  to  punish  the  disobe- 
dience to  it ;  and  that  they  might  proceed  to  do  this  in  the  case 
of  an  individual  not  personally  present  before  them,  it  being 
established  that  he  had  had  legal  notice,  and  that  his  absence 
was  voluntary.  I  think,  therefore,  that  this  rule  must  be  dis- 
charged. 

HOLROTD,  J. : 

I  am  also  of  opinion  that  this  rule  ought  not  to  be  made 
absolute.  In  order  to  sustain  the  present  application,  a  reason- 
able ground  of  doubt  as  to  the  legality  of  the  order  should  be 
presented  to  the  Court.  None  such  having  been  presented  to  my 
mind,  I  think  we  ought  not  to  grant  the  certiorari,  particularly 
in  a  case  in  which,  if  the  order  imposing  the  fine  has  been 
illegally  made,  the  party  injured  may  make  his  defence  in  the 
Court  of  Exchequer.  This  was  an  order  made  in  a  proceeding, 
over  which  the  Court  had  judicial  cognizance:  the  subject 
matter,  respecting  which  it  was  made,  was  then  in  the  course  of 
judicature  before  them.  The  object  for  which  it  was  made  was 
clearly,  as  it  appears  to  me,  one  within  their  jurisdiction,  viz. 
the  furtherance  of  justice  in  proceedings  then  pending  before  the 
Court ;  and  it  was  made  to  remain  in  force  so  long,  and  so  long 
only,  as  those  proceedings  should  be  pending  before  them.  Now, 
I  take  it  to  be  clear,  that  a  court  of  record  has  a  right  to  make 
orders  for  regulating  their  proceedings,  and  for  the  furtherance 
of  justice  in  the  proceedings  before  them,  which  are  *to  continue  [  •233  ] 
in  force  during  the  time  that  such  proceedings  are  pending.    It 
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Thb  EiKa  appears  to  me,  that  the  arguments  as  to  a  further  power  of  con- 
Clbment.  tinuing  such  orders  in  force  for  a  longer  period,  do  not  apply. 
It  is  sufficient  for  the  present  case,  that  the  Court  have  that 
power  during  the  pendency  of  the  proceedings.  This  order  was 
made  to  delay  publication  only  so  long  as  it  was  necessary  for 
the  purposes  of  justice,  leaving  every  person  at  liberty  to  publish 
the  report  of  the  proceedings  subsequently  to  their  termination. 
I  am  therefore  of  opinion,  that  this  was  an  order  which  the 
Court  had  the  power  to  make.  The  next  question  is,  whether 
the  Court  below  had  the  power  to  fine.  It  is  perfectly  clear,  as 
to  the  Courts  at  Westminster,  that  contempts  may  not  only  be 
in  the  face  of  the  Court,  but  that  they  may  be  committed  out  of 
the  Court.  In  the  argument  of  Wilmot,  Ch.  J.,  in  The  King  v. 
Almon,i  he  shews  clearly  that  publications  libelling  the  superior 
Courts,  may  be  punished  as  contempts.  The  cases  cited  in 
argument  from  Atkyns,  as  well  as  that  before  Lord  Erskine, 
establish,  that  any  thing  done  either  for  the  purpose  of  obstruct- 
ing justice,  or  which  will  have  that  effect,  may  be  punished  as  a 
contempt  of  the  Court  before  whom  the  proceedings  are  had. 
Courts  inferior  to  the  Courts  of  Westminster,  may  clearly  fine 
and  imprison  for  a  contempt,  if  they  are  courts  of  record,  as  the 
Court  of  Quarter  Sessions,  and  the  Court  of  Oyer  and  Terminer. 
Indeed,  it  is  the  constant  practice  for  those  Courts  to  fine  jurors 
who  do  not  attend.  Now,  the  ground  on  which  a  person 
nominated  as  a  juror  is  bound  to  attend,  is  by  reason  of  his 
having  been  summoned,  and  not  merely  by  reason  of  his  nomi- 
[  •284  ]  nation ;  *for  when  the  service  is  proved  by  the  officer,  the  juror 
is  fined  in  his  absence  for  his  non-attendance.  If  he  can  after- 
wards shew  that  he  has  not  been  summoned,  he  may  come  to 
the  Court  and  claim  relief.  That  is  not  the  case  here,  where  the 
party  has  had  an  opportunity  of  being  heard ;  for  I  think  the 
statute  of  the  88  Geo.  III.  makes  service  at  the  office  good 
service,  for  this  particular  purpose.  If  that  had  not  been  so,  the 
party  might  have  applied  at  the  subsequent  sessions,  and  he 
would  have  been  let  in  to  urge  any  ground  of  relief  or  defence 
that  he  might  have  had.  As  to  the  argument  of  this  being  a 
dangerous  power,  it  is  true  that  every  power  may  be  abused; 
t  Wilmot's  Notes,  243. 
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but  the  law  and  constitution  of  England,  whenever  that  has    The  Kiko 
been  the  case,  has  afforded  a  remedy  for  such  abuses.    An    clement. 
argument  derived  from  the  possible  abuse,  does  not  prove  that 
the  power  itself  is  illegal.    I  think,  therefore,  that  this  rule 
should  be  discharged. 

Best,  J. : 

I  was  present  when  the  order  in  question  was  made ;  and  I 
have  heard  the  arguments  which  have  now  been  urged  against 
the  propriety  of  that  order.  Following  the  example  of  my  Lord 
Chief  Justice,  I  shall  content  myself  with  saying  that  nothing 
which  has  occurred  in  the  argument  this  day  has  induced  me  to 
doubt  for  a  moment  the  legality  or  propriety  of  this  order. 

RtUe  discharged. 


ANDEEWS  V.  PALMEK.  is^i. 

Feb,  5. 
(4  Bam.  &  Aid.  250—262.)  

"Where  a  case  was  referred  by  order  of  Nisi  Prius,  and  after  the       f  250  J 
reference,  but  before  the  making  of  the  award,  the  plaintiff  became 
bankrupt :  Held,  that  this  was  no  revocation  of  the  submission,  and 
that  the  arbitrator  haying  awarded  a  verdict  for  the  defendant  had 
done  right.t 

Tms  case,  which  was  an  action  of  assumpsit,  was  referred  by 
order  of  Nisi  Prius  in  December,  1812 ;  and  after  the  reference, 
but  before  the  making  of  the  award,  the  plaintiff  became  bank- 
rupt. In  January,  1818,  the  arbitrator  made  his  award,  and 
thereby  ordered  the  verdict  to  be  entered  for  the  defendant ;  two 
days  after  which  a  commission  of  bankruptcy  issued  against  the 
defendant,  who  was  thereupon  adjudged  and  declared  a  bank- 
rupt, and  all  his  estate  and  effects  were  duly  assigned  under  and 
by  virtue  of  such  commission.  No  *further  proceedings  were  [  •261  ] 
had  till  last  Michaelmas  Term,  when  the  defendant  taxed  his 
costs  and  signed  judgment,  and  took  out  execution  for  the 
amount. 

f  But  the  bankruptcy  of  a  party      trator  revocable.      Mareh  v.    Wood 
entering  into  an  agreement  to  refer      (1829)  9  B.  &  0.  669.— R.  C. 
will  make  the  authority  of  the  arbi- 
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andbkwb  Bayly  now  moved  for  a  rule  to  shew  cause  why  the  judg- 

palmee.  ment  and  subsequent  proceedings  should  not  be  set  aside, 
contending  that  the  assignment  under  the  commission  having, 
by  virtue  of  the  statutes  of  bankrupt,  divested  out  of  the  bank- 
rupt all  his  estate  and  interest  in  the  subject  matter  of  the 
reference  from  the  time  of  his  bankruptcy,  and  deprived  him  of 
all  control  over  any  part  of  his  property,  the  bankruptcy  must, 
under  these  circumstances,  have  operated  as  a  countermand  of 
the  submission.     ♦     *     ♦ 

[  262  ]       Per  Curiam  : 

The  bankruptcy  did  not  operate  as  a  revocation  of  the  sub- 
mission. It  would  not  have  put  an  end  to  the  suit  which  the 
bankrupt  had  instituted,  nor  can  it,  therefore,  put  an  end  to  the 
arbitration  founded  upon  that  suit ;  and  if  he  has  commenced 
an  action  without  having  any  cause  for  it,  the  bankruptcy  neither 
does  nor  ought  to  protect  him  against  the  consequences  of  it. 
Here  the  arbitrator  was  of  that  opinion,  and  his  judgment  is 
right.  In  the  case  of  the  feme  sole,  her  marriage  is  a  revoca- 
tion ;  for  it  is  in  law  a  civil  death  of  all  her  rights :  but  bank- 
ruptcy does  not  produce  that  effect. 

Rule  refused. 


1821.  JOUEDAIN  V.  WILSON. 

^^'  (4  Bam.  &  Aid.  266—268.) 

[  266  ]  A  covenant  by  a  lessor  to  supply  the  premises  demised,  (which  were 

two  houses,)  witii  a  sufficient  quantity  of  good  water,  at  a  rate  therein 
mentioned  for  each  house,  is  a  covenant  that  runs  with  the  land,  and 
for  the  breach  of  which  the  assignee  of  the  lessee  may  maintain  an 
action  against  the  reversioner. 

Covenant  by  the  assignee  of  the  lessee  against  the  reversioner. 
By  the  lease  two  messuages  were  demised.  The  breach  assigned 
was  upon  the  following  covenant:  ''And  the  said  William 
Inwood,  the  landlord,  for  himself,  his  executors,  &c.  doth  cove- 
nant, promise,  and  agree  to  and  with  the  said  lessee,  his 
executors,  &c.  to  supply  the  said  two  messuages  or  tenements 
and  premises  with  a  sufficient  quantity  of  good  water,  at  the  rate 
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of  three  guineas  per  annum  for  each  house."  To  this  declaration     Joubdain 
there    were    several    pleas,    to    some    of  which    the    plaintiff      Wilson. 
demurred ;  and  the  question  argued  was,  whether  this  covenant 
ran  with  the  land. 

Piatt  was  to  have  argued  in  support  of  the  demurrer,  but 
the  Court  called  upon 

E.  Lawea,  contra: 

This  covenant  does  not  affect  the  land  demised,  for  the  lessor 
does  not  covenant  to  lay  the  water  on  by  pipes,  but  merely  to 
supply  the  house  with  water,  and  the  covenant  would  be  satisfied 
by  his  carrying  the  water  there  in  buckets.    ♦    *     ♦ 

Abbott,  Ch.  J. :  [  267  ] 

By  this  lease  the  lessor  covenants  to  supply  the  messuages 
and  tenements  demised  with  a  sufficient  quantity  of  good  water 
at  the  rate  of  three  guineas  per  annum  for  each  house.  The 
lease  does  not  specifically  point  out  the  particular  mode  by 
which  the  water  is  to  be  supplied :  whether  by  pipes,  by  collect- 
ing *the  water  in  cisterns,  or  by  carrying  it  to  the  premises  by  [  •268  ] 
buckets ;  but  it  is  quite  clear,  that  the  covenant  cannot  be 
satisfied  unless  a  sufficient  quantity  of  good  water  is  brought 
upon  the  premises  during  the  term.  This  is,  therefore,  a 
covenant  which  respects  the  premises  demised  and  the  manner 
of  enjoyment,  and  I  have  no  doubt,  therefore,  that  it  is  a 
covenant  which  runs  with  the  land,  and  that  the  assignee  may 
sue  the  reversioner  for  the  breach  of  it. 

Judgment  for  the  plaintiff. 
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1821.       THE  KING  V.  THE  BAILIFFS  and  COEPORATION 
—^'  OF  THE  BOEOUGH  OF  EYE. 

^  ^^^  ^  (4  Bam.  &  Aid.  271—272.) 

A  bye-law  of  a  oorporation  directed  that  upon  the  happening  of  any 
vacancy  in  the  number  of  twenty-four  common  council,  such  vacancies 
should  be  filled  by  the  freemen  inhabiting  the  town ;  and  that  a  court 
should  be  holden  once  every  year,  at  which  it  should  be  lawful  for  the 
bailiffs  to  admit  to  the  freedom  of  the  town  such  persons  as  had  been 
resident  therein  for  one  whole  year :  Held,  that  this  bye-law  did  not 
give  to  every  person  who  had  been  so  resident  for  that  period,  an 
absolute  right  to  be  admitted  to  the  freedom  of  the  borough ;  and  the 
Court  refused  a  mandamus  to  the  bailiffs  to  admit  such  a  person. 

By  charter  of  the  9  Wm.  HI.  the  borough  of  Eye  was  incor- 
porated, under  the  name  of  the  bailiffs,  burgesses,  and  common- 
alty of  Eye;  it  consisted  of  twelve  capital  burgesses,  out  of 
whom  the  bailiffs  were  chosen,  and  twenty-four  common  council- 
men,  and  an  indefinite  number  of  freemen.  The  charter  did  not 
point  out  who  were  entitled  to  be  admitted  freemen,  but  in  the 
8th  Eliz.  the  corporation  made  a  bye-law,  that  as  often  as  any 
vacancy  should  happen  by  death  or  otherwise  in  the  number  of 
the  twelve  capital  burgesses,  the  remainder  should  elect  others 
out  of  the  common  council  of  twenty-four  to  ill  such  vacancies  ; 
and  that  upon  the  happening  of  any  such  vacancies  in  the 
r*272l  number  of  twenty-four  common  ^councilmen,  such  vacancies 
were  to  be  filled  by  freemen  inhabiting  the  town,  and  who  had 
been  resident  and  dwelling  therein  for  the  space  of  one  year  at 
least,  to  be  elected  by  a  majority  of  the  twenty-four ;  and  that 
once  in  every  quarter  of  a  year,  the  bailiffs  should  hold  a  great 
Court,  and  that  at  every  such  Court  it  should  be  lawful  for  the 
bailiffs  to  admit  to  the  freedom  of  the  town  such  persons  as 
should  be  suitors  for  the  same,  and  withal  should  be  thought 
honest  and  well-disposed  men,  and  being  such  as  liad  been 
resident  and  dwelling  within  the  town  of  Eye  by  the  space  of 
one  whole  year  at  the  least.  The  affidavit  then  stated  that 
George  Twitchett  had  been  resident  and  dwelling  for  the  space 
of  one  whole  year  on  the  27th  October  last,  when  one  of  the 
great  Courts  was  held  by  the  bailiffs  of  the  town,  and  that  he 
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had  attended,  requested  and  demanded  of  the  bailiffs  to  be 
admitted  to  his  freedom. 

Cooper  now  moved  for  a  mandamus  to  the  defendants  to 
compel  them  to  admit  George  Twitchett  to  his  freedom ;  and  he 
contended  that  the  by-law  was  imperative  upon  them  to  admit 
any  person  qualified  as  therein  mentioned  to  the  freedom  of  the 
borough. 

Abbott,  Ch.  J. : 

I  am  perfectly  satisfied,  that  this  bye-law  does  not  give  to  any 
person  resident  during  the  time  therein  mentioned  an  absolute 
right  to  be  admitted  to  its  freedom.  The  words  are,  ''  that  it 
shall  be  lawful  for  the  bailiffs,  &c.  to  admit."  Those  words 
clearly  give  to  the  bailiffs  a  discretionary  power  to  admit  the 
persons  who  have  the  qualifications  therein  mentioned,  but  they 
by  no  means  make  it  imperative  on  them  so  to  do.  I  think, 
therefore,  that  this  rule  should  be  refused. 

Rule  refused. 


Thb  Kino 

V, 

The 
Bailifvb 
OP  Ete. 


THE  KING  V.   THE  JUSTICES  op  MIDDLESEX. 

(4  Bam.  &  Aid.  298—300.) 

The  Court  of  K,  B.  have  no  jurisdictioii  to  grant  a  mandamus  to 
magistrates  to  make  a  particular  decision. 

BoLLAND,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a 
writ  of  mandamus,  to  B.  B.  and  J.  M.,  Esquires,  two  of  the 
justices  of  the  peace  for  the  county  of  Middlesex,  commanding 
them  to  make  an  order  on  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  Christ  Church,  for  the  relief  of  a 
bastard  child,  residing  in  the  parish  of  St.  Stephen's,  Coleman 
Street,  in  the  city  of  London.  It  appeared,  by  the  affidavits, 
that  Alice  Bamsey,  a  single  woman,  being  resident  in  the 
parish  of  Christ  Church,  became  pregnant  with  a  bastard  child, 
and  that,  on  the  4th  August,  1820,  she  was,  by  an  order  under 
the  hands  and  seals  of  two  justices,  directed  to  be  removed  to 
the  parish  of  Bilderston,  *in  the  county  of  Suffolk,  as  the  place 
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Thb  Kino    of  her  last  legal  settlement.     On  the  same  day,  however,  in 

f[^^        conseqaence  of  her  advanced  state  of  pregnancy,  the  execution  of 

Justices  of  jj^e  order  was  suspended,  and  she  was  delivered  of  the  bastard 
Middlesex.  ^  ' 

child  in  question,   in  the  parish  of   Christ  Church,   on    the 

5th  August.    The  order  was  never  served  on  the  parish  of 

Bilderston,  nor  was  the  pauper  ever  removed  thither ;  but  on 

the  14th  September,  she  was,  at  the  instance  of  the  parish 

officers  of  Christ  Church,  who  bought  the  ring  and  paid  the 

marriage  fees,  married  to  Thomas  Bamsey,  the  putative  father 

of  the  child.    No  order  of  bastardy  was  ever  obtained  against 

Thomas  Bamsey,  who  was  a  settled  inhabitant  of  the  parish  of 

St.  Stephen's,  Coleman  Street,  and  with  his  wife  and  the  child, 

chargeable  to  that  parish. 

Andrews  shewed  cause,  and  contended,  that  the  child  being 
bom  under  a  suspended  order,  by  the  S5  Geo.  III.  c.  101,  s.  6,+ 
was  settled  in  the  place  of  the  legal  settlement  of  Ann  Bamsey  at 
that  time.  Now  it  appears  that  that  place  was  Bilderston  ;  at 
any  rate,  there  is  no  ground  for  saying  that  she  was  settled  at 
Christ  Church  ;  the  magistrates,  therefore,  have  no  authority  to 
make  this  order,  and  there  is  no  instance  where  this  Court  have 
interfered  upon  such  subjects. 

BoUandf  contrd: 

The  child  is  legally  settled  in  Christ  Church ;  for  although  it 
was  bom  under  a  suspended  order,  yet,  as  that  order  was  never 
executed,  it  is  the  same  as  if  it  had  never  existed ;  and  then 
there  is  nothing  to  take  the  case  out  of  the  ordinary  rule,  that  a 
bastard  is  settled  where  it  is  bom.  And  as  to  the  jurisdiction  of 
[  *soo  ]  the  magistrates  to  make  an  order  of  maintenance,  *in  the  case 
where  a  child  within  the  age  of  nurture  is  resident  in  a  place 
different  from  its  place  of  settlement,  he  cited  Rex  v.  Hemlington^l 
Simpson  v.  Johnson,^  Rex  v.  Saxmundham,}  Rex  v.  St.  Giles  in 
the  Fields,^  Here,  the  only  mode  of  enforcing  this  right,  is  by 
application  to  the  Court  for  a  mandamus. 

Cur.  ad/v.  vvlt. 

t  Bepealed,  Stat.  Law  Bev.  Act,         §  Doug.  7. 
1871.— R.  C.  II  Fort.  307. 

t  Cald.  6.  If  Burr.  S.  C.  2. 
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Abbott,  Ch.  J.  now  delivered  the  opinion  of  the  Court  :  The  Kiso 

V, 

We  have  considered  this  question,  and  we  are  all  of  opinion,    ^     The 

Justices  of 
that  this  Court  ought  not  to  grant  a  mandamus  in  the  present   Middlesex. 

case.     It  is  the  ordinary  practice  of  the  Court  to  grant  this  writ, 

to  compel  magistrates  to  hear  and  determine  a  case  in  which  they 

have  a  jurisdiction    to    hear,  but  have  refused  altogether  to 

exercise  it :  but  there  is  not  an  instance  which  can  be  cited, 

where  the  Court  have  granted  a  mandamus  to  justices  to  compel 

them  to  come  to  any  particular  decision,  which  would  be  the  case 

if  we  were,  upon  the  present  occasion,  to  order  them  to  make  an 

order  of  maintenance  upon  the  parish  of  Christ  Church.    We 

had  at  one  time  thought  that  it  might  be  desirable  to  give  our 

opinion  as  to  the  merits  of  this  case,  for  the  guidance  of  the 

magistrates ;  but,  upon  re-considering  the  matter,  we  think  that 

we  ought  not  to  give  an  extra-judicial  opinion  upon  the  case. 

Upon  the  ground,  therefore,  that  we  think  the  Court  have  no 

power  to  grant  a  mandamus  to  the  magistrates,  to  compel  them 

to  make  such  an  order  of  maintenance,  we  are  all  of  opinion  that 

this  rule  ought  to  be  discharged. 

Rule  discharged. 


MAT  V.   GWYNNE.  1821. 

(4  Bam.  &  Aid.  301—302.)  i'VM2. 

The  CJourt  will  not  compel  the  vestry  clerk  of  a  parish  to  produce  and        L  ^01  J 
permit  copies  to  be  taken  of  documents  from  the  parish  chest  in  his 
custody,  for  any  other  than  parochial  purposes. 

A  BULE  had  been  obtained,  calling  on  the  plaintiff  in  this  case, 
to  produce  and  permit  the  defendant  to  inspect  and  take  copies 
of  certain  papers,  belonging  to  the  parish  of  Hammersmith, 
which  were  in  his  possession.  It  appeared  that  the  defendant 
had,  by  the  authority  of  the  vestry,  made  a  report  in  writing 
respecting  the  conduct  of  the  plaintiff,  founded,  as  it  was  stated, 
on  the  inspection  of  certain  documents  then  in  the  parish  chest, 
but  now  in  the  possession  of  the  plaintiff.  This  report  having 
been  published,  an  action  was  brought  by  the  plaintiffs  for  a 
libel,  which  the  defendant  wished  to  justify,  and  these  documents 
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Mat        were  necessary  for  that  purpose ;  and  the  defendant  contended, 
GwTKNE.     that  he,  being  an  inhabitant  of  the  parish,  was  entitled  to  see 
and  take  copies  of  them.    It  was  doubtful,  in  the  affidavits, 
whether  the  plaintiff  or  another  person,  was  legally  the  vestry- 
clerk  of  the  parish. 

Scarlett  and  Gumey  shewed  cause,  and  contended,  that  the 
plaintiff  was  not  bound  to  produce  the  papers  for  any  other  than 
the  ordinary  parish  purposes,  they  being  in  his  custody  as  vestry- 
clerk  ;  but  they  added,  that  he  was  willing  to  undertake  to  pro- 
duce the  documents  at  the  trial. 

The  Solidtor-General,  in  support  of  the  rule,  contended  that, 
upon  the  affidavits,  it  was  doubtful  whether  the  plaintiff  was 
[  •302  ]  legally  the  vestry-clerk ;  and  that,  *as  an  inspection  of  these 
documents  was  absolutely  necessary  to  the  defendant's  case,  they 
having  been  the  foundation  of  the  report,  for  the  publication  of 
which  the  action  was  brought,  the  Court  would  compel  the 
plaintiff  to  permit  the  defendants  to  see  and  take  copies  of  them. 
As  to  the  offer  to  produce  them  for  the  first  time  at  the  trial,  it 
could  be  of  no  benefit  to  the  defendant. 

Abbott,  Ch.  J. : 

This  is  a  motion  of  the  first  impression ;  and  I  am  of  opinion 
that  the  Court  ought  not  to  order  a  plaintiff  to  furnish  evidence 
against  himself.  If  the  plaintiff  be  legally  the  vestry-clerk,  then 
he  has  a  right  to  the  custody  of  these  documents  ;  and  if  he  be 
not,  then  the  person  really  entitled  to  the  office  may  by  manda- 
mus obtain  possession  of  them.  But  the  defendant  has  no  such 
right ;  and  I  think  that  we  ought  not  in  this  case,  which  is  for  a 
libel,  to  grant  the  defendant's  application.  If  the  papers  had 
been  wanted  for  the  purpose  of  advancing  any  parochial  right, 
the  case  would  have  been  different. 

Rule  discharged  with  costs. 
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DOE,   ON  THE   Demise   of  DOEMEE,   v.   WILSON. 

(4  Bam.  &  Aid.  303— 314  ) 

A  copyhold  was  surrendered  to  the  use  of  husband  and  wife,  for  their  »■  ^ 
natural  lives  and  the  life  of  the  longer  liver  of  them,  and  from  and  after 
the  decease  of  the  survivor  of  them,  to  the  right  heirs  of  the  survivor 
for  ever :  Held,  that  the  husband  and  wife  took  a  vested  estate,  not  only 
for  their  joint  Uves,  but  also  for  the  life  of  the  survivor,  with  a  oontin* 
gent  remainder  in  fee  to  the  survivor. 

Tms  was  an  action  to  recover  possession  of  copyhold  messuages, 
lands,  and  buildings,  held  of  the  manor  of  Groxley,  otherwise 
Croxley  Hall,  in  the  county  of  Herts.  The  declaration  in  eject- 
ment was  served  on  the  31st  May,  1817,  and  the  demise 
was  laid  on  the  2nd  of  April  preceding.  At  the  trial,  before 
Graham,  B.  at  the  Lent  Assizes,  1818,  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following 
case. 

Samuel  Fludyer,  being  seised  to  him  and  his  heirs,  at  the  will 
of  the  lord,  according  to  the  custom  of  the  manor,  of  the  premises 
in  reversion,  expectant  on  the  determination  of  an  estate  for  life 
therein  in  Sarah  Willett,  contracted  with  the  Honourable  John 
Mordaunt  to  sell  and  convey  to  him  the  said  estate  and  interest ; 
and  in  consideration  of  900i.  by  him  paid  to  Samuel  Fludyer,  he, 
on  the  24th  March,  1762,  surrendered  the  said  premises,  and  the 
reversion  and  reversions,  and  all  the  estate,  right,  title,  and 
interest  of  the  said  Samuel  Fludyer,  of  and  in  and  to  the  same, 
into  the  hands  of  the  lord  of  the  said  manor,  out  of  Court, 
according  to  the  custom  of  the  manor,  to  the  use  and  behoof  of 
the  Honourable  John  Mordaunt,  Esq.,  and  Elizabeth  his  wife, 
for  and  during  the  term  and  terms  of  their  natural  lives,  and  the 
life  of  the  longer  liver  of  them,  and  from  and  after  the  decease  of 
the  survivor  of  them,  to  the  right  heirs  of  the  survivor  of  them 
for  ever,  subject,  *nevertheles8,  to  the  estate  for  life  of  Sarah  [  •304  ] 
Willett.  And  at  the  next  court-baron,  holden  on  the  15th  April, 
1762,  John  Mordaunt  and  Elizabeth  his  wife  were  admitted  to 
the  premises,  pursuant  to  the  said  surrender,  to  hold  to  the  said 
John  Mordaunt  and  Elizabeth  his  wife,  for  their  natural  lives, 
and  the  life  of  the  longer  liver  of  them ;  and  from  and  after  the 
decease  of  the  survivor  of  them,  to  the  right  heirs  of  such 
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Doe  survivor  for  ever  (subject,  nevertheless,  to  the  life  estate  of  Sarah 
Wilson.  Willett)  of  the  lord  of  the  said  manor,  at  the  will  of  the  said  lord, 
according  to  the  custom  of  the  said  manor.  On  the  81st  March, 
1767,  the  said  John  Mordaunt  and  Elizabeth  his  wife  (the  latter 
being  first  solely  examined  by  the  steward)  surrendered  the 
premises,  out  of  Court,  into  the  hands  of  the  lord,  by  the  hand 
and  acceptance  of  the  steward,  according  to  the  custom  of  the 
said  manor,  to  the  use  and  behoof  of  Henry  Pratt,  Esquire,  and 
Elizabeth  his  wife,  for  their  lives,  and  the  life  of  the  longer  liver 
of  them,  and  after  the  decease  of  the  survivor,  to  the  right  heirs 
of  the  said  Henry  Pratt,  for  ever,  subject,  nevertheless,  to  the 
aforesaid  estate  for  life  of  the  said  Sarah  Willett ;  and  at  a  court- 
baron,  holden  on  the  7th  April,  1767,  Henry  Pratt  and  Elizabeth, 
his  wife,  were  admitted  to  the  said  premises,  pursuant  to  the  said 
last-mentioned  surrender,  and  to  the  above  uses  thereof.  On  the 
5th  of  July,  1767,  John  Mordaunt  died,  leaving  the  said  Eliza- 
beth Mordaunt,  his  widow,  him  surviving,  who,  on  the  28rd 
January,  1768,  married  the  Honourable  Charles,  afterwards 
Lord  Dormer,  and  died  on  the  22nd  September,  1797,  leaving 
the  lessor  of  the  plaintiff,  her  only  son  and  heir-at-law.  Lord 
Dormer  died  on  the  29th  March,  1804.  On  the  27th  May,  1775, 
[  *305  ]  Henry  Pratt  and  Elizabeth  his  wife  (the  *latter  being  first  duly 
e3Ukmined)  surrendered  the  said  premises,  out  of  Court,  to  the  use 
and  behoof  of  William  Wilson,  his  heirs  and  aseigns  for  ever, 
subject  to  the  aforesaid  estate  for  life  of  the  said  Sarah  Willett ; 
and  at  the  next  subsequent  Court,  holden  on  the  6th  June,  1775, 
the  said  William  Wilson  was  accordingly  admitted  to  the  pre- 
mises, to  hold  to  him  and  his  heirs  for  ever,  subject  to  such  life- 
estate  of  Sarah  Willett.  Sarah  Willett  died  upon  the  18th  April, 
1777,  whereupon  the  said  William  Wilson  immediately  took 
possession  of  the  premises,  and  enjoyed  the  same  from  that  time 
until  his  death.  On  the  29th  December,  1807,  William  Wilson 
died,  leaving  the  present  defendant,  his  only  son  and  heir-at-law, 
him  surviving,  who  was,  on  the  9th  December,  1808,  admitted 
tenant  to  the  premises,  to  hold  to  him  and  his  heirs ;  and  he 
entered  and  still  is  in  possession  of  the  same.  The  case  was 
argued  on  a  former  day  in  this  Term,  by 
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SugdeUy  for  the  plaintiff:  Doe 

The  question  in  this  case  is,  whether  the  ejectment  be  barred  Wilson. 
by  the  Statute  of  Limitations.  If  Mr.  and  Mrs.  Mordaunt,  by  the 
surrender  of  1767,  conveyed  to  Pratt  an  estate  only  for  their 
joint  lives,  and  not  for  the  life  of  the  survivor ;  Mrs.  Mordaunt, 
having  survived  her  husband,  might  have  entered  on  the 
premises  upon  the  death  of  Mrs.  Willett  in  1777.  If,  on  the 
other  hand,  they  conveyed  to  Pratt  the  estate  for  the  life  of  the 
survivor,  no  right  of  entry  accrued  until  the  death  of  Mrs.  Mor- 
daunt  in  1797,  and  then  the  ejectment  is  in  time.  The  quantity 
of  estate  conveyed  to  Pratt,  must  depend  upon  the  limitation  to 
Mr.  and  Mrs.  Mordaunt  under  the  surrender  of  March,  1762. 
Now  that  was  an  estate  for  their  joint  lives,  and  for  the  life  of 
the  survivor,  with  a  contingent  remainder  in  fee  *to  the  survivor.  [  *^^  ] 
In  Co.  Litt.  191  a,  it  is  laid  down  that  if  lands  be  letten  to  two 
for  term  of  their  lives  et  eorum  alterius  diutius  viventiy  and  one  of 
them  granteth  his  part  to  a  stranger,  whereby  the  jointure  is 
severed,  and  dieth,  here  shall  be  no  survivor,  but  the  lessor  shall 
enter  into  the  moiety,  and  the  survivor  shall  have  no  advantage  of 
these  words,  et  eorum  alterius  diutius  viventif  for  two  causes. 
First,  for  that  the  jointure  is  severed.  Secondly,  for  that 
those  words  are  no  more  than  the  common  law  would  have  im- 
plied without  them,  and  expressio  eorum  qua  tacite  insunt  nihil 
operatur, 

(Bayley,  J. :  When  Mr.  M.  died,  what  estate  vested  in  Mrs. 
Mordaunt  ?) 

Mr.  and  Mrs.  M.  were  tenants  by  entireties ;  that  estate  could 
not  be  severed,  and  therefore  it  would  continue  in  Mrs.  Mor- 
daunt after  her  husband's  death,  and  she,  as  survivor,  would 
take  in  consequence  of  the  first  limitation.  In  Litt.  s.  28S,  it  is 
laid  down,  that ''  if  lands  be  given  to  two  men  and  the  heirs  of 
their  two  bodies  begotten,  the  donees  have  a  joint  estate  for  the 
term  of  their  two  lives,  and  yet  they  have  several  inheritances ; 
for  if  one  of  the  donees  have  issue  and  die,  the  other  which  sur- 
viveth  shall  have  the  whole  by  the  survivor  for  term  of  his  life, 
and  if  he  which  surviveth  hath  also  issue  and  die,  then  the  issue 
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Doe  of  the  one  shall  have  the  one  moiety,  and  the  issue  of  the  other 
wiiiov.  shall  have  the  other  moiety  of  the  land,  and  they  shall  hold  the 
land  between  them  in  common,  and  they  are  not  joint-tenants, 
bat  tenants  in  common,"  and  in  s.  285  it  is  laid  down,  that  **  if 
lands  be  given  to  two  and  the  heires  of  one  of  them,  this  is  a  good 
joynture,  and  the  one  hath  a  freehold  and  the  other  a  fee  simple ; 
and  if  he  which  had  the  fee  dieth,  he  which  hath  the  freehold 
[  •307  ]  shall  have  the  entiertie  by  survivor  *for  terme  of  his  life," 
These  authorities  clearly  establish  that  Mr.  M.  and  Mrs.  M.,  by 
the  surrender  of  March,  1762,  took  a  joint  estate  for  their  lives, 
with  a  contingent  remainder  in  fee  to  the  survivor.  By  their 
surrender  of  March,  1767,  the  estate  which  was  vested  in  them 
for  their  lives  and  for  the  life  of  the  survivor,  passed,  but  the 
contingent  remainder  in  fee  was  not  affected  by  it ;  for  such  a 
remainder  cannot  be  transferred  by  surrender,  because  no  person 
is  tenant  of  the  remainder,  and  it  is  settled  that  a  surrender  can- 
not operate  by  estoppel,  Goodtitle  v.  Morse,^  Doe  v.  Tomkins.l 
Upon  the  death  of  Mr.  Mordaunt,  the  remainder  became  vested 
in  his  widow,  who  survived.  During  her  life,  however,  Pratt 
and  his  wife,  the  surrenderees,  were  entitled  to  the  possession, 
and  consequently  no  right  of  entry  accrued  till  the  death  of  Mrs. 
Mordaunt,  which  did  not  happen  till  1797,  within  twenty  years 
of  the  bringing  of  this  action,  and  the  Statute  of  Limitations  is 
therefore  no  bar. 

The  Solicitor-General,  contra  : 

By  the  surrender  of  1762,  Mr.  and  Mrs.  Mordaunt  took  an 
estate  by  entireties,  during  their  joint  lives,  with  a  contingent 
remainder  in  fee  to  the  survivor,  taking  effect  immediately  upon 
the  decease  of  the  person  who  should  first  die.  Upon  the  death 
of  Mr.  M.,  in  1767,  the  fee  vested  absolutely  in  Mrs.  M.,  and 
from  that  time  the  Statute  of  Limitations  began  to  run.  In 
Green,  on  the  demise  of  Crewe  v.  King,^  the  surrender  was  to 
husband  and  wife  and  the  longer  liver  of  them,  and  after  the 
death  of  the  longer  liver  of  them,  to  the  right  heirs  of  the  hus- 
[  *308  ]      band  *and  wife  for  ever.     The  Court  held  this  to  vest  an 

t  1  E.  E.  719  (3  T.  E.  365).  §  2  Bl.  1211. 

X  10  E.  E.  467  (11  East,  186). 
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immediate  fee-simple  in  the  husband  and  wife  by  entireties ;  but  Doe 
Blacestone,  J.  is  reported  to  have  said,  "  Supposing  it  to  be  a  Wilson. 
grant  to  husband  and  wife  for  their  lives,  with  a  contingent  re- 
mainder to  the  survivor  in  fee,  the  effect  would  be  just  the  same  ; 
for  both  being  seised  of  the  entirety  for  their  joint  lives,  the  hus- 
band could  not,  by  any  alienation,  destroy  the  particular  estate, 
BO  as  to  bar  the  contingent  remainder :  and  then,  upon  his -death, 
she  (as  survivor)  became  absolutely  seised,  in  her  own  right,  of 
the  remainder  in  fee  simple."  Here  the  fee  is  clearly  contingent, 
and  the  prior  limitation  nearly  verbatim  with  the  first  in  Green  v. 
King.  The  opinion  of  Blackstonb,  J.  therefore,  is  an  authority 
to  shew,  that  upon  the  death  of  Mr.  M.,  the  fee  immediately 
vested  in  Mrs.  M.  In  Vick  v.  Edwards^  lands  were  devised  to 
B.  and  C,  and  the  survivor,  and  the  heirs  of  such  survivor,  in 
trust  to  sell.  Lord  Chancellor  Talbot  held,  that  the  fee  was  in 
abeyance,  but  that  the  trustees,  by  joining  in  a  fine,  might  make 
a  title  to  a  purchaser  by  estoppel;  and  Clarke  v.  Sydenkaml  is 
an  authority  to  shew,  that,  when  once  the  survivor  is  known,  the 
fee  is  vested  in  him.  It  is  said,  however,  that  although  Mrs.  M. 
took  a  contingent  remainder  in  fee  simple,  yet  that  she  and  Mr. 
M.  were  entitled  to  a  vested  estate  during  their  joint  lives,  and 
during  the  life  of  the  survivor;  and  consequently,  that  that 
estate,  during  the  life  of  the  survivor,  not  resting  in  contingency, 
was  transferable  at  law,  like  any  other  vested  estate,  and  was,  in 
fact,  transferred,  by  the  surrender  of  1767,  to  Pratt.  That,  how- 
ever, must  depend  upon  the  nature  of  the  ^estate  taken  by  a  sur-  [  *309  ] 
viving  joint-tenant  for  life.  Now  where  an  estate  is  granted  to 
A.  and  B.,  during  their  lives,  or,  which  is  the  same,  during  their 
lives  and  the  life  of  the  survivor  of  them,  they  take  an  estate  during 
their  joint  lives,  with  a  mere  possibility  of  remainder  by  survi- 
vorship, which  is  not  grantable  at  common  law.  For  if  the 
estate  of  the  survivor  was  vested,  it  must  follow  that  each  joint- 
tenant  would,  upon  severance  of  the  joint-tenancy,  be  entitled  to 
a  moiety  during  his  own  life,  and  for  the  life  of  his  co-joint- 
tenant.  In  Eustace  v.  Scowen^  the  law  is  thus  laid  down,  "  Et 
per  les  4  justices  fuit  resolve  et  issint  adjudge  que  un  jointenant 
n'ad  ascun  estate,  mes  pur  son  vie  demesne  mes  solment 
t  3  P.  Wms.  372.  J  Yelv.  85.  §  Sir  W.  Jones,  .55. 
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Doe  poBsibilitie  de  sorvivor  pur  le  part  de  son  companion,  et  quant  il 
wi^oN.  grant  ouster  son  estate  ou  fist  partition  sur  son  mort  son  part 
resortera  al  reversion  et  le  possibilitie  de  survivor  ale,  et  le 
grantee  n'ad  forsque  estate  pur  son  vie  ;'*  and  in  the  passage  cited 
from  Co.  Litt.  191  a,  it  is  stated,  "  that  if  lands  be  letten  to  two 
for  the  term  of  their  lives,  and  the  life  of  the  longer  liver,  and 
one  of  them  granteth  his  part  to  a  stranger,  whereby  the  jointure 
is  severed  and  dieth,  there  shall  be  no  survivor."  Now,  if  the 
estate  for  the  life  of  the  survivor  was  vested  during  the  joint  lives, 
the  act  of  one  of  the  joint-tenants  could  not  destroy  the  estate  of 
the  survivor.  That,  therefore,  is  an  authority  to  shew,  that  the 
estate,  during  the  life  of  the  survivor,  is  not  a  vested  remainder, 
but  a  mere  possibility  of  a  remainder.  Mr.  Butler,  in  his  note 
to  this  passage,  states,  that  the  grant  of  an  estate  to  two,  and  the 
survivor  of  them,  and  the  heirs  of  the  survivor,  does  not  make 
[  *3io  ]  them  joint-*tenants  in  fee,  but  gives  them  an  estate  of  freehold, 
during  their  joint  lives,  with  a  contingent  remainder  in  fee.t 
According  to  his  opinion,  therefore,  the  first  estate  is  determined 
upon  the  death  of  either  of  the  joint-tenants,  which  would  not  be 
the  case,  if  the  estate  for  the  life  of  the  survivor  were  a  vested 
interest.  This  construction  of  the  limitation  is  consistent  with 
that  which  prevails  in  similar  cases.  Thus  a  limitation  to  A. 
and  B.  and  the  survivor  of  them,  and  the  heirs  of  such  survivor, 
creates  a  contingent  remainder  in  fee,  to  take  effect  immediately 
upon  the  decease  of  the  one  first  dying.  Now  it  would  be  incon- 
sistent with  that  rule,  and  be  contrary  to  the  general  simplicity 
of  the  common  law,  to  hold  that  under  a  limitation  to  A.  and  B. 
during  their  lives,  and  the  life  of  the  survivor  of  them,  and  after 
the  death  of  the  survivor,  to  the  heirs  of  such  survivor,  A.  and  B. 
should  take  a  vested  estate,  grantable  at  the  common  law  by 
them  during  their  lives,  and  during  the  life  of  the  survivor,  with 
a  contingent  remainder  in  fee  to  the  survivor,  commencing  from 
the  death  of  such  survivor ;  or,  in  other  words,  that  the  chance 
of  survivorship  should  be  partially  grantable,  and  not  grantable 
to  the  full  extent. 


t  See  2  Eoll.  Ab.  160,  pi.  6.     2nd      157,  158.    Bro.  Ab.  Joint-Tenants, 
Eesolution  in  Harhin  v.  Loley^  Noy,      pi.  28. 
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Sugderij  in  reply :  Bob 

The  effect  of  the  argument  on  the  other  side  is  to  give  as  small  Wilson. 
a  vested  estate  as  possible.  The  other  is  the  natural  construction ; 
for  the  grant  to  Mr.  and  Mrs.  M.  ''  for  and  during  the  term  and 
terms  of  their  natural  lives,  and  the  life  of  the  longer  *liver  of  [  *sii  ] 
them,"  is  one  connected  sentence  without  a  break,  and  the  next 
Umitation  begins,  '*  from  and  after  the  decease  of  the  survivor  of 
them."  In  point  of  grammatical  construction,  there  is  no  con- 
tingent limitation  till  the  decease  of  the  survivor.  The  note  of 
Mx.  Butler  to  Go.  Litt.  191  a,  has  nothing  to  do  with  the  present 
question;  for  the  expression  used  by  him  there  is  merely  with 
reference  to  the  time  when  the  contingent  remainder  vests ;  and 
there  can  be  no  doubt  that  it  vests  upon  the  decease  of  either  of 
the  joint-tenants  for  life.  If  Mrs.  M.  had  not  granted  away  her 
life-estate,  it  would  have  merged  in  the  fee.  Vick  v.  Edwards 
has  always  been  considered  a  case  of  doubtful  authority;  but 
the  mode  in  which  conveyances  are  taken,  in  cases  similar  to 
Vick  V.  Ed/wards,  shews  the  opinion  of  the  profession,  that  the 
trustees  can  convey  a  vested  estate  for  their  joint  lives,  and  the 
life  of  the  survivor  of  them.  It  is  impossible  to  contend  that  the 
right  of  survivorship  between  joint-tenants  partakes  of  the  nature 
of  a  contingent  remainder.  It  is  part  of  the  quantity  of  estate 
contained  in  the  original  Umitation;  and  here  the  additional 
words  only  express  the  operation  of  law. 

Abbott,  Gh.  J.  now  delivered  the  judgment  of  the  Gourt,  and  after 
stating  the  facts  of  the  case,  prdceeded  as  follows : 

It  is,  therefore,  necessary  to  consider  in  this  case,  with  respect 
to  the  Statute  of  Limitations,  whether  Lady  Dormer  could  have 
entered  on  the  death  of  Mrs.  Willett,  and  this  depends  upon  the 
e£Fect  of  the  surrender  made  to  Mr.  and  Mrs.  Mordaunt  in  1762, 
and  *of  the  surrender  made  by  them  in  1767.  The  latter  was  [  ♦312  ] 
made  to  a  purchaser  for  a  valuable  consideration,  and  was  un- 
doubtedly intended  to  pass  the  whole  remainder  expectant  on  the 
death  of  Mrs.  Willett,  and  Mrs.  Mordaunt  was  examined  apart ; 
it  must,  therefore,  receive  the  utmost  effect  of  which  it  was 
legaUy  capable,  and  be  construed  to  pass  all  that  the  surren- 
derors could  lawfully  convey.    Now  the  quantum  of  estate  which 
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DoK  they  might  lawfully  convey  must  be  commensurate  with  the  quan- 
wnioN.  tum  of  estate  that  was  actually  vested  in  them  at  the  time  of 
their  surrender ;  and  this  by  the  effect  of  the  surrender  to  them 
was  an  estate  held  in  entirety  for  their  joint  lives  and  the  life  of 
the  survivor.  This  quantum  of  estate  was  subject,  in  itself,  to  no 
contingency,  although  it  was  uncertain  which  of  the  two  might 
be  the  survivor.  To  this  estate  was  superadded  a  further  estate 
in  fee,  which  was  contingent  in  respect  of  the  person  in  whom  it 
might  afterwards  vest.  And  although  it  be  true,  that  if  the  con- 
tingency had  been  changed  into  a  certainty  by  the  death  of  Mr. 
or  Mrs.  Mordaunt  while  the  estate,  originally  granted  to  them, 
remained  in  the  original  grantees,  the  survivor  would,  in  that 
event,  have  become  seised  in  fee,  by  the  union  of  the  two  estates, 
for  life  and  in  fee  in  the  same  person :  yet  this  effect  was  pre- 
vented by  the  previous  surrender  to  Pratt,  who,  in  our  opinion, 
took,  under  that  surrender,  an  estate  for  the  lives  of  Mr.  and  Mrs. 
Mordaunt,  and  the  survivor  of  them.  The  contingent  remainder 
to  the  right  heirs  of  the  survivor  of  Mr.  and  Mrs.  Mordaunt  could 
not  pass  by  their  surrender,  and  was  not  defeated  or  destroyed 
by  it.  The  consequence,  in  our  opinion,  is,  that  upon  the  death 
of  Mr.  Mordaunt  this  remainder  vested  in  his  widow  as  a  re- 
[  *3i8  ]  mainder  expectant  upon  an  estate  then  ^vested  for  her  life  in 
their  surrenderee,  who  was  tenant  j^hr  autre  vie.  This  appears 
to  us  to  flow  from  the  principles  laid  down  by  Littleton,  as 
quoted  by  Mr.  Sugden  in  his  argument.  Suppose  the  estate  had 
been  surrendered  to  Mr.  and  Mrs.  Mordaunt  for  their  joint  lives 
and  the  life  of  the  survivor,  with  remainder  to  the  eldest  of  the 
four  sons  of  A.  B.  a  stranger  who  should  happen  to  be  living  at 
the  death  of  Mr.  or  Mrs.  Mordaunt,  whichever  of  the  two  should 
die  first.  In  such  a  case  the  contingency  would  have  been  deter- 
mined by  the  death  of  Mr.  Mordaunt,  and  the  remainder  would 
then  have  vested  as  a  remainder  in  the  person  answering  the 
description  expectant  on  the  death  of  Mrs.  Mordaunt.  And  how 
does  this  differ  from  the  effect  of  the  two  surrenders  in  the  pre- 
sent case,  considering  that  effect  to  be  to  constitute  a  contingent 
remainder  in  the  survivor  of  Mr.  or  Mrs.  Mordaunt,  expectant 
upon  an  estate  held  by  a  stranger  for  the  life  of  that  survivor  ? 
And  might  not  Mrs.  Mordaunt  become,  upon  the  death  of  her 
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husband,  seised  of  a  remainder  expectant  on  an  estate  then  held         doe 
for  her  life  by  Pratt  or  the  person  claiming  under  him  ?    We      wilsok. 
think  that,  upon  the  events,  she  might  and  did  become  seised  of 
sach  an  estate,  descendible  to  her  heir,  and  who,  therefore,  had 
twenty  years  allowed  for  his  entry  after  her  death,  upon  which 
event  the  right  of  entry  first  accrued.    And  this  opinion  does  not 
impugn  either  of  the  cases  cited  on  the  other  side.    In  Vick  v. 
Edwards,  the  object  was  to  pass  the  fee,  and  Lord  Talbot 
thought  that  might  be  done  by  a  fine,  operating  by  way  of 
estoppel.    A  surrender  of  a  copyhold  cannot  have  that  effect. 
In  Green  v.  King,  the  husband  only  had  surrendered ;  and  it  was 
held,  that  his  surrender  had  no  effect  upon  the  estate  of  his  wife. 
In  the  present  *case  Mrs.  Mordaunt  joined  in  the  surrender.       [  *9U  ] 
Upon  the    whole,   therefore,   we   are  of   opinion,   that   there 
must  be 

Judgment/or  the  plaintiff. 
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[814] 


THE  KING  V.  BTJEDETT.t 

(4  Barn.  &  Aid.  314—329.) 

Where  an  information  alleged  that  a  libel  was  published  of  and  con- 
cerning the  Qoyemment  of  the  country,  and  the  libel  did  not,  in  express 
terms,  charge  the  acts  to  have  been  done  by  the  Gbvemment  or  its 
order,  the  Court  are  to  take  the  whole  libel  together,  to  interpret  it  in 
the  way  in  which  ordinary  persons  would  understand  it,  and  to  judge, 
from  the  whole  tenor  of  it,  whether  it  be  written  of  and  concerning  the 
Gk)yemment ;  and  the  Court  having  come  to  this  conclusion,  such  an 
information  was  held  good  after  verdict,  although  the  record  did  not 
contain  any  averment  of  extrinsic  facts  in  order  to  shew  that  the  libel 
was  written  of  and  concerning  the  Government. 

Where  the  information  alleged  that  the  defendant,  intending  to  cause 
it  to  be  believed  that  divers  subjects  of  our  lord  the  King  had  been 
inhumanly  killed  by  certain  troops  of  our  lord  the  King,  published  a 
libel  of  and  concerning  the  iaid  troops ;  and  the  only  innuendo  in  the 
libel  was  applied  to  the  word  *'  dragoons,"  meaning  the  said  troops  of 
our  said  lord  the  King,  and  meaning  thereby  that  divers  liege  subjects 
of  our  lord  the  King  had  been  inhumanly  cut  down  and  killed  by  the 
said  troops  of  our  said  lord  the  King :  Held,  after  verdict,  that  this  was 
sufficiently  certain,  without  defining  what  particular  troops  were  meant. 

Where  a  defendant  was  convicted  of  a  libel,  which,  on  the  face  of  it, 
purported  to  have  been  written  in  consequence  of  his  having  read  a 
statement  of  facts  in  di£ferent  newspapers,  an  affidavit  that  he  did  read 
such  statements  in  such  newspapers  may  be  received  in  mitigation  of 
punishment ;  but  an  affidavit  that  the  facts  contained  in  those  state- 
ments were  true  is  not  admissible. 

Scarlett  moved  in  arrest  of  judgment,  and  contended,  first, 
that  it  did  not  appear  on  the  record  with  sufficient  certainty  that 
the  libel  was  published  of  and  concerning  the  Government  of  this 
realm,  there  being  no  introductory  averments  stating  any  facts, 
so  as  to  shew  with  certainty  that  the  libel  in  the  record  applied 
necessarily  to  the  Government ;  and,  secondly,  that  it  did  not 
appear  with  sufficient  certainty  concerning  what  troops  the 
libel  was  published,  it  being  stated  only  that  it  was  of  and  con- 
cerning certain  troops.  He  referred  to  Rex  v.  Home,  Cowper, 
672  ;  BaU  v.  Roane,  Cro.  EL  308 ;  and  jRea;  v.  Shipley,  21  Howell, 
St.  Tr.  1042. 

Cur.  adv.  vuU. 
t  As  to  proceedings  on  trial,  see  22  B.  B.  p.  539. 
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Abbott,  Ch.  J. :  The  king 

This  was  an  information  which  charged  that  the  defendant    burdbtt. 
unlawfolly,  and  intending  to  excite  discontent,  disaffection,  and       ^^^'  ^' 
sedition  amongst  the  liege  subjects  of  the  King,  and  particularly      [  315  ] 
amongst  the  soldiers  of  the  King,  and  to  excite  the  liege  subjects 
of  the  King  to  hatred  and  dislike  of  the  Government  of  the  realm, 
and  to  insinuate  and  cause  it  to  be  believed  by  the  liege  subjects 
of  the  King,  that  divers  of  the  liege  subjects  of  the  King  had 
been  inhumanly  cut  down,  maimed,  and  killed  by  certain  troops 
of  our  lord  the  King,  on  the  day,  and  at  the  time  mentioned, 
unlawfully  and  maliciously  did  compose,  write,  and  publish,  and 
cause  to  be  composed,  written,  and  published,  a  certain  scanda- 
lous, malicious,  and  seditious  libel  of  and  concerning  the  Govern- 
ment of  this  realm,  and  of  and  concerning  the  said  troops  of  our 
lord  the  King,  according  to  the  tenor  and  effect  following.     The 
alleged  libel  is  then  set  forth  upon  the  record,  and  only  one 
innuendo  introduced,  which  follows  the  word  **  dragoons,"  and 
is  as  follows :  ''  Meaning  the  said  troops  of  our  said  lord  the 
King,  and  meaning  thereby  that  divers  liege  subjects  of  our  lord 
the  King  had  been  inhumanly  cut  down,  maimed,  and  killed,  by 
the  said  troops  of  our  said  lord  the  King."    A  motion  has  been 
made  to  arrest  the  judgment  upon  two  objections  :  the  first  is, 
that  it  does  not  sufficiently  appear  upon  this  record  that  the 
libel  is  written  of  and  concerning  the  Government  of  the  realm  ; 
and  the  second  is,  that  that  part  which  relates  to  the  troops  of 
our  said  lord  the  King  is  indefinite,  and  that  it  should  rather 
have  been  charged,  if  at  all,  as  a  libel  upon  the  troops  generally, 
than  as  '*  of  and  concerning  the  said  troops."    It  was  contended 
that  the  Court,  in  forming  its  judgment  in  this  case,  is  to  look 
at  the  ^record  alone ;  and  that  if  an  offence  be  not  there  charged      [  *316  ] 
with  sufficient  certainty,  we  cannot  aid  the  imperfection  of  the 
record  by  any  extrajudicial  knowledge  we  may  have  of  any 
supposed  facts  and  circumstances  to  which  the  writer  may  be 
imagined  to  refer.    For  the  general  doctrine  of  the  law  upon  this 
subject,  we  were  most  properly  referred  to  the  judgment  given 
by  Lord  Chief  Justice  De   Grby,  in  the  case  of  The  King  v. 
Home.    That  judgment  has  been  universally  considered  to  con- 
tain the  best  and  most  perfect  exposition  of  the  law  upon  this 
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The  Eimo    subject,  and  is  equally  to  be  admired  for  the  learning  and  sound 
BuBDETT.    sense  that  is  to  be  found  in  it,  as  for  the  plain  and  unaffected 
manner  in  which  the  whole  is  drawn  up. 

Our  judgment  upon  the  present  occasion  is  founded  upon  the 
application  of  the  principles  there  laid  down  to  the  case  now 
before  the  Court.    We  were  also  referred  to  the  case  of  The  King 
y.  Shipley,  where  the  judgment  was  arrested.    Now,  upon  look- 
ing at  the  record  in  that  case,  I  find  that  in  two  instances,  at 
least,  the  words  "  the  King,"  occurring  in  the  pamphlet,   are 
alleged  by  innuendo  to  mean  ''  our  said  lord  the  King ; "  and,  in 
one  instance,  the  expression  ''  the  Parliament,"  occurring  in  that 
pamphlet,  is  asserted  by  that  information  to  mean  ''  the  Parlia- 
ment of  this  country."    But  upon  reading  the  whole  of  that 
pamphlet,  it  is  obvious  that  its  general  character  was  that  of  an 
abstract  and  hypothetical  composition,  in  parts  perfectly  abstract, 
in  other  parts  hypothetical ;  and  there  was  not  any  averment  on 
the  record  to  shew  that  those  things,  which  were  there  put  by 
way  of  hypothesis  and  supposition,  were  intended  to  apply  to  the 
existing  state  of  the  country,  nor  to  the  existing  sovereign  or 
[  •317  ]      Parliament ;  *and  I  conceive  the  ground  of  the  judgment  of  the 
Court  in  that  case,  of  which  we  have  not  a  full  and  perfect  report, 
must  have  been  that  that  particular  publication  was  in  its  own 
nature  so  abstract  and  so  hypothetical,  that  without  something 
more  than  appeared  upon  that  record,  the  Court  could  not  pro- 
nounce those  matters  to  be  scandalous  or  defamatory,  of  and 
concerning  the  kingdom  or  the  Edng.    But  the  record  in  the 
present  case  is  of  a  very  different  nature.    The  writer  of  the 
paper  in  question  begins  by  mentioning  his  having  read,  in  some 
papers  that  had  arrived  late  the  day  before,  some  matters  which 
had  filled  him  with  indignation  and  horror ;  he  therefore  begins 
by  saying,  in  plain  terms,  that  he  has  read  something  which  is 
to  be  the  subject  of  what  he  shall  hereafter  say.    Then  the 
question  is,  upon  this  part  of  the  case,  whether  that  which 
follows  must  not  be  understood  by  the  Judges  (as  undoubtedly  it 
will  be  by  all  other  men)  to  be  of  and  concerning  the  Government 
of  this  kingdom,  and  calculated  to  excite  disaffection  and  dislike 
to  that  Government.    It  is  true,  that  the  writer  has  not  distinctly 
asserted  that  that  act  of  the  dragoons  or  military  to  which  he  is 
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adverting  was  done  by  the  authority,  or  that  it  even  had  the  Tub  Kino 
approbation,  of  the  Government.  We  are,  however,  to  judge  bubdbtt. 
from  the  whole  tenor  and  import  of  that  writing,  whether  it 
does  not  mean  to  convey  to  the  minds  of  his  Majesty's  subjects 
that  much  has  been  done  amiss  by  the  existing  Government.  Is 
it  possible  to  understand  as  alluding  to  any  other  than  the 
Grovemment  of  the  country,  that  which  is  said  very  early  in  this 
paper  concerning  the  use  of  a  standing  army  in  time  of  peace,  or 
the  reference  to  the  wisdom  of  our  forefathers  in  dismissing  the 
Dutch  guards  of  *King  William?  The  passage  by  which  the  [^sis] 
gentlemen  of  England  are  strongly  invited  to  exert  themselves 
to  uphold  the  rights  and  liberties  of  their  country;  that  by 
which  other  persons  are  invited  to  join  in  the  general  voice,  and 
to  demand  justice  and  redress,  and  to  head  public  meetings  for 
that  purpose ;  the  supposition  that  death  by  military  execution 
may  be  the  consequence  of  meeting,  but  that  a  man  can  never 
die  so  well  as  in  advocating  the  cause  of  the  liberties  of  his 
country ;  the  allusion  to  the  abdication  of  King  James,  and  the 
conduct  of  the  military  on  the  acquittal  of  the  seven  Bishops  ; 
and  the  contrast,  which  immediately  follows,  between  that  which 
is  supposed  to  have  been  the  existing  law  of  military  discipline 
at  that  time  and  the. present ; — ^are  all,  as  it  seems  to  me,  capable 
of  only  one  application.  It  seems  to  me,  therefore,  to  be  utterly 
impossible  that  any  person  should  read  this  paper  without  say- 
ing, upon  the  whole,  that  it  is  a  strong  appeal  to  the  people  of 
this  country  to  exert  themselves  in  maintenance  of  the  rights 
and  liberties  of  the  country,  which  rights  and  liberties  cannot 
have  been  invaded  and  put  in  jeopardy  by  the  unauthorised  act 
of  particular  troops,  but  only  by  some  act  of  the  existing  Govern- 
ment of  the  country.  For  these  reasons,  we  are  of  opinion,  that 
reading  and  understanding  this  as  Judges,  in  the  way  in  which 
other  men  should  read  and  understand  it,  we  are  bound  to  say 
that  it  is  a  paper  plainly  importing  in  itself  to  be  of  and  con- 
cerning the  Gt)vernment  of  the  country.  It  appears  to  me  that 
there  is  no  other  alternative ;  for  if  we  do  not  say  that  it  is  of 
and  concerning  the  Government,  we  can  only  say  that  it  is  alto- 
gether without  application. 
I  come  now  to  the  second  objection,  viz.  the  want  of  certainty       f  8i9  ] 
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The  Kimo  in  the  manner  in  which  the  troops  are  mentioned.  I  take  it  to 
BuBDETT.  ^6  perfectly  clear,  that  slanderous  matter  on  any  part  of  the 
King's  troops  might  be  the  subject  of  criminal  prosecution, 
although  the  writer  should  not  define  what  particular  part  of  the 
troops  were  referred  to.  Let  us  look,  then,  to  the  whole  of  this 
record,  and  see  what  the  defendant  had  in  view.  It  is  charged, 
that  intending  to  insinuate  and  cause  it  to  be  believed  that  divers 
of  the  liege  subjects  of  our  lord  the  King  had  been  inhumanly 
cut  down,  maimed,  and  killed  by  certain  troops  of  our  lord  the 
King  (that  is,  by  part  of  the  troops  of  our  lord  the  King),  he 
published  of  and  concerning  the  said  troops  of  our  lord  the  King 
(that  is,  of  and  concerning  some  troops,  an  undefined  part  of  the 
troops  of  our  lord  the  King)  certain  matters,  and  having  used 
the  word  "  dragoons,"  it  is  averred  that  he  used  that  word  to 
denote  the  said  troops ;  that  is,  those  troops  before  mentioned, 
whom  it  was  his  object  to  bring  into  hatred  and  contempt. 
Understanding  that  to  be  the  plain  and  obvious  meaning  of  this 
record,  taken  together,  we  are  of  opinion  that  the  objection  can- 
not prevail.  But,  even  supposing  that  it  was  imperfectly  and 
indistinctly  charged,  yet,  taking  this  as  a  libel  of  and  concerning 
the  Government,  and  of  and  concerning  certain  persons  not 
sufficiently  ascertained  and  defined,  the  latter  part  must  be 
rejected,  and  the  information  would  then  stand  as  a  charge  of  a 
libel  of  and  concerning  the  Government.  For  these  reasons,  we 
are  of  opinion,  that  no  rule  ought  to  be  granted. 

Rule  re/used. 

The  defendant,  in  mitigation  of  punishment,  put  in  an  affidavit, 
[  *S20  ]  stating  that  he  had  read  in  certain  newspapers  *an  account  of 
the  transactions  represented  to  have  taken  place  at  Manchester 
on  the  16th  of  August.  They  stated  that  the  yeomanry  cavalry 
rode  in  among  a  large  body  of  people  assembled  for  the  purpose 
of  petitioning  for  a  reform  in  Parliament,  and  that  several  per- 
sons were  killed,  wounded,  and  maimed.  The  affidavit  then 
stated  that  the  defendant,  considering  that  the  unprovoked 
aggression  committed  on  an  unarmed  multitude,  and  the  mis- 
chiefs inflicted  by  the  cavalry,  demanded  the  most  immediate 
and  strongest  expression  of  abhorrence,  under  the  impression  of 
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strongly  excited  feelings  of  indignation  wrote  the  address,  but    The  Kino 

denied  that  he  had  any  seditious  intention  therein,  or  any  other     bubdett. 

intention  than  that  of  rousing  the  attention  of  his  countrymen  to 

a  transaction  which  he  considered  as  a  gross  and  wanton  outrage 

upon  the  liberty  of  his  Majesty's  subjects,  and  of  exciting  an 

early  attention  to  the  extreme  danger  of  substituting  military 

force  for  the  civil  power  in  the  preservation  of    the  peace. 

To  this  afGidavit  no  objection  was  made.    Other  affidavits  were 

then  tendered  on  the  part  of  the  defendant,  to  shew  that  the 

statement  contained  in  those  newspapers  was  founded  in  truth. 

The  Attomey-Oeneral  contended  that  these  affidavits  could 
not  be  received.  [Best,  J.  mentioned  that  in  R.  v.  Draper, 
Easter  Term,  1809,  the  Court  received  such  affidavits,  but  that 
was  with  the  consent  of  the  prosecutor.] 

Scarlett,  Denman,  PhiUippSf  Blackburne,  and  Evans  contra :         [  821  ] 

These  affidavits  are  admissible.  The  object  of  the  defendant 
is  to  shew  that  his  address  to  his  constituents  was  called  for  by 
facts  which  really  existed.    ♦     ♦    ♦ 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  these  affidavits  cannot  properly  be  laid 
before  the  Court.  It  is  perfectly  *clear  that  if  we  receive  those  [  •322  ] 
now  offered,  we  must  receive  affidavits  on  the  other  side  in  con- 
tradiction, and  then  the  Court  must  necessarily  be  placed  in  the 
situation  of  trying  facts  relating  to  the  misconduct,  real  or 
supposed,  of  those  who  constituted  a  part  of  his  Majesty's  army, 
in  their  absence,  and  perhaps  to  their  very  great  injury.  It 
seems  to  me  that  the  proper  course  to  adopt,  in  the  present 
stage  of  the  proceeding,  is  to  look  at  the  situation  in  which  the 
defendant  himself  was  placed  at  the  time  he  composed  and  pub- 
lished the  libel  for  which  he  is  now  called  upon  to  answer.  We 
should  consider  ourselves  as  possessing  the  same  means  of  know- 
ledge, and  no  other,  of  the  matters  which  formed  the  inducement 
to  the  composition  itself,  which  the  defendant  himself  then 
possessed.  He  has  informed  us  by  his  affidavit,  that  he  was 
induced  to  write  and  publish  this  address  to  his  constituents,  in 

B.B. — ^voL.  xxin.  u 
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V, 
BURDBTT. 


The  Kino  consequence  of  representations  seen  in  various  newspapers,  as  to 
something  that  either  had  or  was  supposed  to  have  occurred  at 
Manchester.  It  seems  to  me  that  we  should  do  great  injustice 
to  the  defendant,  if  we  were  to  allow  ourselves  to  be  induced,  for 
the  purpose  of  aggravating  punishment,  to  receive  any  affidavits 
of  the  falsehood  of  those  representations  on  which  he  tells  us  he 
was  moved  to  write  that  which  he  did.  I  think,  as  on  the  one 
hand  we  cannot,  with  justice  to  the  defendant,  receive  such 
affidavits,  so  on  the  other  hand  we  cannot  receive  affidavits 
which  go  to  shew  that  a  great  part  of  the  representation  con- 
tained in  those  newspapers,  which  led  the  defendant  to  express 
his  feelings  thus  strongly,  was  founded  in  truth.  The  affidavit 
made  by  the  defendant  himself,  stating  that  his  feelings  were 
strongly  excited  by  the  statement  he  had  read  in  the  newspapers, 
[  ♦323  ]  *^SkS  most  properly  laid  before  us.  To  that,  in  forming  an 
estimate  of  the  character  of  that  which  was  written  by  the 
defendant,  I  shall  give  its  due  and  proper  weight ;  but  I  am 
clearly  of  opinion  that  these  affidavits  now  offered  cannot  be 
received. 

Baylby,  J. : 

I  entertain  no  doubt  that  in  this  case  any  evidence  of  the  truth 
of  the  facts  charged  in  this  information  is  inadmissible.  If  we 
were  to  accede  to  it,  we  should  let  in  a  most  dangerous  rule  of 
practice,  and  one  which  would  be  a  great  disgrace  to  the  adminis- 
tration of  justice.  The  libel  in  question  imports  that  the  troops 
had  killed  men  unarmed,  unresisting,  and  had  disfigured,  maimed, 
cut  down,  and  trampled  on  women.  If  that  were  done,  if  un- 
resisting men  were  cut  down,  whether  by  troops  or  not,  it  is 
murder  for  which  the  parties  are  liable  to  be  tried  by  the  law  of 
the  country ;  and  I  for  one  will  ever  uphold  this,  that  a  man 
shall  come  to  his  trial  fairly,  and  without  any  prejudice  created 
upon  the  public  mind  in  that  respect.  In  Rex  v.  Fleet  t  the 
publication  of  depositions  taken  before  a  coroner  was  brought 
under  the  consideration  of  the  Court,  who  thought  it  a  ground 
for  a  criminal  information.  For  by  putting  the  public  into  pos- 
session of  the  facts,  before  the  period  at  which  the  party  is  to  be 
t  19  B.  R.  344  (1  B.  &  Aid.  379). 
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BUBDETT. 


put  upon  his  trial,  sach  a  prejudice  in  the  public  mind  may  be    xhs  Kiko 
created,  as  to  make  it  impossible  when  the  party  is  afterwards 
put  upon  his  trial  on  that  inquest,  to  select  a  jury  whom  that 
prejudice  has  not  reached.     The  law  of  England  is  anxious  for 
the  interests  of  persons  against  whom  charges  may  be  made.  If  a 
man  commits  a  crime,  there  is  *a  legal  and  constitutional  mode      [  *324  ] 
by^which  that  crime  may  be  brought  into  discussion.  He  is  liable 
to  be  tried,  but  though  his  crime  may  be  as  great  and  as  aggra- 
vated as  possible,  he  ought  to  have  a  full,  fair,  dispassionate, 
and  temperate  investigation  of  his  conduct  at  the  time  of  trial. 
In  this  case,  the  libel  imputes  that  which  would  be  murder,  and 
it  charges  not  any  particular  individual,  but  a  body  at  large  with 
the  crime.    Now  it  is  impossible  for  a  man  to  read  this,  even 
although  he  may  not  be  able  to  fix  on  any  of  the  persons  consti- 
tuting a  part  of  that  body,  without  a  degree  of  irritation  being 
created  against  them,  so  that  if  afterwards  they  are  singled  out 
as  the  individuals  against  whom  an  indictment  is  preferred,  a 
prejudice,  not  against  them  individually,  but  as  having  consti- 
tuted a  part  of  that  body,  would  probably  be  raised.    Then  if  the 
Court  allow  the  truth  in  this  case  to  be  laid  before  them  in 
mitigation  of  the  punishment  of  a  person,  who,  not  in  the  course 
of  the  administration  of  justice,  but  as  a  volunteer,  has  laid  this 
before  the  public,  they  would  give  to  him  an  opportunity  of 
bringing  forward  a  charge  against  a  body  of  men  ;  and  if  any  of 
the  individuals  of  that  body  afterwards  are  put  upon  their  trial 
for  the  share  they  have  taken  in  the  transaction,  it  may  be 
difficult,  nay,  impossible,  that  they  should  have  an  unprejudiced 
trial.    In  the  observations  I  have  made,  I  have  confined  myself 
to  those  cases  in  which  the  charge  is  a  charge  of  an  indictable 
offence.    There  may,  by  possibility,  be  cases  in  which  the  publi- 
cation may  be  a  Ubel  or  not,  according  as  the  fact  be  true  or 
false;  and  in  such  cases,  where  the  falsehood  is  essential  to 
constitute  the  crime,  or  the  truth  is  sufficient  to  do  away  the 
crime,  as  it  seems  to  me,  the  truth  may  possibly  be  received  in 
evidence.    *I  do  not  therefore  mean  to  say  that  there  may  not      [  •326  ] 
be  some  cases  in  which  the  truth  may  be  brought  forward  as  an 
answer  to  the  charge,  or  as  a  mitigation  of  punishment.    I  will 
put  a  very  plain  and  familiar  case.     Suppose  that  I  publish  that 

n  2 
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The  Kino  on  such  a  day  a  man  was  convicted  of  perjury,  and  the  fact  was 
BuBDBTT.  BO.  Am  I  then  to  be  indicted  for  telling  the  public  that  he  was 
so  convicted  of  perjury  ?  I  am  at  liberty  to  shew  that  he  was 
indicted  for  the  crime,  that  he  was  convicted,  and  that  therefore 
there  was  no  offence  in  my  making  that  communication  to  the 
public,  of  an  existing  fact.  That  is  one  instance,  and  very  pro- 
bably many  other  instances  ejusdem  generis  might  be  put.  The 
case  of  The  King  v.  Home\  has  been  mentioned.  It  is  plainly 
distinguishable  from  the  case  before  the  Court,  on  the  ground 
that  the  libel  did  not  impute  to  any  persons  there  mentioned, 
that  they  had  been  guilty  of  an  indictable  offence.  It  appears  to 
me,  upon  the  whole,  that  it  would  be  a  great  obstruction  to  public 
justice,  and  a  great  stigma  on  the  administration  of  justice  in 
this  country,  if ,  in  a  collateral  way,  in  a  transaction  in  which  the 
public  mind  may  happen  to  be  interested,  any  person,  by  a 
voluntary  pubUcation  on  his  part,  should  be  at  liberty  to  raise 
the  question,  whether  particular  individuals  had  or  had  not  been 
guilty  of  particular  crimes,  instead  of  doing  so  in  a  constitutional 
mode,  by  bringing  forward  the  charges  against  those  individuals 
openly,  and  giving  them  a  fair  opportunity  of  defending  them- 
selves against  the  accusation.  I  think,  therefore,  that  these 
affidavits  cannot  be  read. 

HOLROYD,  J. : 

I  am  also  of  opinion,  that  in  this  case  we  are  bound  by  law  to 
say,  that  these  affidavits  cannot  be  read.  This  is  a  libel  which 
[  *326  ]  assumes  certain  facts  to  *have  been  stated  in  the  public  papers, 
and  certainly  the  truth  that  those  newspapers  had  contained 
those  particulars  (whether  the  account  given  in  those  papers  was 
correct  or  not)  may  legally  and  properly  be  offered  to  the  Court, 
in  considering  the  motives  and  grounds  for  the  impression  which 
produced  that  publication  which  is  charged  as  a  libel.  The  libel 
does  not  assume  to  proceed  on  any  facts  known  to  the  defendant : 
but  only  on  information  which  he  has  received  upon  the  subject ; 
and  the  affidavits  now  offered  are  not  to  shew  what  information 
the  defendant  received,  and  upon  which  he  acted  in  publishing 
this  libel,  but  certain  matters,  the  existence  of  which,  if  true, 

t  Cowp.  682. 
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formed  no  ground  or  motive  on  which  he  acted  in  publishing  the  Thb  Kisq 
letter  in  question.  It  appears  to  me  that  it  would  not  be  proper  bitbiJbtt. 
for  the  Court  to  receive  affidavits  stating  that  there  was  no 
foundation  at  all  for  those  accounts  which  were  given  in  the 
newspapers,  and  upon  which  the  defendant  acted.  If,  then,  that 
circumstance  would  not  constitute  an  aggravation  of  the  offence, 
the  contrary  ought  not  to  operate  in  alleviation  of  it.  The 
falsehood  of  these  accounts  does  not  form  any  ingredient  in  the 
crime  for  which  the  defendant  is  called  up  for  punishment,  and 
therefore  it  is  not  to  be  assumed  that  the  accounts  there  stated 
were  false,  but  only  that,  not  knowing  whether  they  were  true  or 
false,  upon  the  reading  of  those  papers,  he,  with  the  intent 
charged  in  the  indictment  (which  is  found  by  the  jury,)  pub- 
lished this  paper,  containing  a  statement  of  the  facts,  or  rather 
an  assumption  of  the  facts  as  represented  in  the  newspapers, 
and  expressing  the  irritated  feelings  of  his  mind  upon  the  subject. 
The  falsehood,  in  this  case,  is  no  ingredient  in  the  crime  charged 
against  Sir  F.  Burdett.  The  charge  is  that  he  has  published 
this  upon  reading  these  things  in  a  public  ^newspaper.  Whether  [  *327  ] 
they  be  true  or  whether  they  be  false,  he  has  given  vent  to  those 
feelings,  in  order  that  this  matter  might  be  published  throughout 
the  kingdom,  with  a  view  to  call  a  meeting  of  his  electors,  and  in 
order  that  other  public  meetings  might  be  held  throughout  the 
kingdom.  That  is  the  charge  for  which  he  is  brought  up  to 
receive  the  judgment  of  the  Court,  in  which,  as  it  appears  to  me, 
falsehood  is  no  ingredient ;  we  are  not  to  assume  that  the  state- 
ments are  false,  and  therefore  we  are  not  to  receive  affidavits  to 
shew  that  they  are  true,  particularly  if  they  go  to  affect  other 
persons;  bodies  of  men,  the  particular  individuals  of  whom 
are  not  named.  It  might  be  necessary  perhaps  for  all  those 
individuals  to  come  with  affidavits  before  it  could  be  said  that 
the  charges  made  by  these  affidavits  were  fully  answered.  The 
effect  on  the  minds  of  the  public  would  be  most  injurious,  if, 
previously  to  the  bringing  of  persons  to  trial  who  have  com- 
mitted offences  as  charged  by  this  libel,  such  a  publication  as  this 
could  be  permitted.  The  law  of  England  says  that  libels  are 
not  to  be  published  respecting  persons  accused,  but  they  are  to 
come  fairly  to  their  trial.    It  appears  to  me  that  we  are  by  law 
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The  King    bound  to  say  that  we  cannot  receive  these  affidavits  in  mitigation 
BuBDBTT.    of  punishment. 

Best,  J. : 

I  am  of  the  same  opinion.    This  libel  imputes  the  commission 
of  a  crime  to  certain  persons  composing  part  of  the  King's  troops, 
who  are  stated  to  have  killed  or  maimed  certain  subjects  of  the 
King.    That  crime  may  be  either  murder  or  manslaughter, 
according  to  circumstances ;  and  if  we  were  to  receive  affidavits 
to  shew  that  the  facts  alluded  to  in  this  libel  were  true,  we  must 
receive  also  counter-affidavits  on  the  other  side ;  and  we  should 
[  ♦828  ]      then  try  upon  affidavit,  in  *the  absence  of  the  parties  to  whom 
the  crime  is  imputed,  the  question  of  their  criminality.    A  dis- 
tinction has  been  taken  between  giving  the  truth  in  evidence  at 
the  trial,  and  giving  it  in  evidence  in  mitigation  of  punishment. 
In  my  opinion,  it  is  less  objectionable  that  it  should  be  received 
in  evidence  at  the  trial,  than  in  this  stage  of  the  proceeding ; 
because  the  matter  must  now  be  tried  upon  affidavit,  and  every 
lawyer   knows  how  difficult  it  is  to  get  at  the  truth  of  such 
matters  upon  affidavits.    The  present  case  is  very  distinguishable 
from  The  King  v.  Draper,  to  which  I  have  called  the  attention  of 
the  Court.    The  libel  of  the  defendant,  there,  consisted  in  a 
statement  of  facts  within  his  own  knowledge ;  but  that  which 
induced  the  defendant  to  publish  this  libel  was  the  statement  of 
facts  which  he  read  in  the  newspapers.    The  truth  or  falsehood 
of  these  facts  is  not  the  subject  of  enquiry  here,  but  the  spirit 
which  actuated  the  defendant  at  the  time  of  the  publication.     To 
judge  of  that,  we  must  consider  his  situation  at  that  time,  and 
the  means  of  knowledge  which  he  then  possessed.    That  was 
wholly  derived  from  the  statement  he  had  read  in  the  news- 
papers ;  and  therefore,  in  this  case,  his  criminality  in  publishing 
the  libel  in  question  is  neither  increased  nor  diminished  by  the 
truth  or  falsehood  of  the  facts  stated  to  have  occurred  at  Man- 
chester.   For  these  reasons,  I  am  of  opinion  that  these  affidavits 
cannot  properly  be  laid  before  the  Court. 

^(.8,  The  defendant  now  put  in  an  affidavit,  stating  that  all  the 

different  accounts  he   read  in  the  newspapers,  and  received 
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elsewhere,  of  the  meeting  at  Manchester,  however  they  varied    Thb  Kino 
respecting  the  motives  and  objects  of  the  persons  assembled     bubdett. 
there,  did  all  concur  in  stating  *the  fact  that  no  violence,  nor      [  *329  ] 
any  disorderly  conduct,  had  been  committed  by  the  people,  and 
that  no  attempt  had  been  made  on  the  part  of  the  civil  power, 
either  to  apprehend  the  speakers  or  to  disperse  the  crowd; 
but  that  an  armed  body  of  yeomanry,  without  any  previous 
notice,  rode  in  amongst  an  unresisting  multitude,  and  committed 
the  acts  stated  in  the  newspapers :  and  that  he,  the  defendant, 
had  no  doubt  in  his  own  mind  that  the  statement  was  true. 

The  CouBT  sentenced  him  to  pay  to  the  King  a  fine 
of  2,000L,  and  to  he  imprisoned  three  calendar 
months. 


THE  KING  V.  DAVISON.  ^• 

(4  Bam.  &  Aid.  329—341.)  [  329  ] 

A  Judge  at  Nisi  Prius  has  the  power  of  fining  a  defendant  for  a  con- 
tempt committed  by  him  in  the  coarse  of  addressing  the  jury. 

The  defendant  was  indicted  for  the  publication  of  a  blas- 
phemous libeL  At  the  trial,  at  the  London  sittings  after  Trinity 
Term,  before  Best,  J.  the  defendant  conducted  his  own  defence, 
which  he  read  from  a  written  paper.  In  the  course  of  this,  he 
made  several  offensive  observations  concerning  the  Christian 
religion,  and  derogatory  to  the  character  of  persons  who  were  not 
present  in  Court  to  defend  themselves.  The  learned  Judge 
warned  him  of  the  impropriety  of  such  conduct,  and  told  him  he 
would  not  allow  him  to  revile  the  Christian  religion,  or  attack 
the  character  of  persons  not  before  the  Court.  After  this 
admonition,  the  defendant,  as  a  reason  for  his  not  employing 
counsel,  used  this  expression :  ''  No  barrister  will  undertake  and 
uphold  an  honest  defence  in  a  cause  like  mine."  The  learned 
Judge  again  interposed,  and  told  him  that  his  conduct  was 
highly  improper,  and  that  *he  must  confine  himself,  strictly,  to  [  *8d0  ] 
matter  relevant  to  his  defence,  and  that,  if  he  departed  from 
that  course,  he,  the  learned  Judge,  should  be  obliged  to  use  the 
means  he  had,  to  restrain  him ;  to  which  the  defendant  replied, 
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The  Kino  "  My  lord,  if  you  have  your  dungeon  ready,  I  will  give  you  the 
davi'son.  l^ey-"  For  that  expression  the  learned  Judge  fined  him  201. 
The  defendant  afterwards  used  the  following  expressions.  ''  The 
deist  is  anathematised,  because  he  cannot  believe  that  some 
traditions,  handed  down  among  the  Jews  and  the  Christians,  are 
a  divine  revelation,  and  not  only  superior  to  the  several  and 
respective  revelations  possessed  by  the  Turks,  the  Brahmins,  or 
the  Hindoos,  and  many  others,  but  the  only  genuine  and 
authentic  revelation  in  existence.  Now  it  so  happens,  that  the 
deist  considers  this  collection  of  ancient  tracts  to  contain  senti- 
ments, stories,  and  representations,  totally  derogatory  to  the 
honour  of  a  God,  destructive  to  pure  principles  of  morality,  and 
opposed  to  the  best  interests  of  society."  For  these  expressions 
the  learned  Judge  fined  him  40Z.  The  defendant,  after  that, 
said,  ''  The  Bishops  are  generally  sceptics ;"  for  which  the 
learned  Judge  fined  him  401.  The  defendant  having  been  con- 
victed. Cooper,  in  Michaelmas  Term,  obtained  a  rule  nisi  for  a 
new  trial,  upon  an  affidavit,  which  stated,  that  by  these  fines 
the  defendant  was  intimidated  and  confounded,  and  omitted 
some  most  material  parts  of  his  defence,  among  which  were  a 
hundred  respectable  authorities,  selected  from  the  writings  of 
ecclesiastics  as  well  as  laymen,  in  favour  of  a  free  toleration, 
and  against  every  species  of  persecution,  on  the  score  of  opinion, 
which  deponent  had  connected  by  a  chain  of  reasoning  and 
appropriate  remarks ;  and  it  further  stated  his  belief,  that,  had 
[  *33i  ]  he  been  permitted  to  go  on  without  those  interruptions  *and 
fines,  which  paralyzed  his  energies,  he  should  have  succeeded 
in  making  an  impression  on  the  jury  in  his  favour,  and  obtained 
a  verdict  of  acquittal. 

Oumey  and  Marriott,  in  Michaelmas  Term,  shewed  cause : 

These  fines  were  properly  imposed;  the  first  was  for  an 
expression  that  contained  a  direct  insult  to  the  Judge,  and 
therefore,  of  itself,  was  a  contempt  of  Court.  The  second  fine 
was  for  a  repetition  of  the  ofifence  for  which  he  was  indicted. 
That  was  a  contempt,  therefore,  inasmuch  as  it  was  a  breach  of 
the  law  committed  in  the  face  of  the  Court ;  and  also  was  a 
direct  contravention  of  the  order  of  the  learned  Judge.    The  last 
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fine  w£i8  for  an  attack  apon  the  character  of  persons  not  before  The  Kiva 
the  Court,  and  was  a  contempt,  as  it  was  in  contravention  of  the  BAvreoK. 
order  given  by  the  learned  Judge.  These  fines,  therefore,  were 
all  properly  imposed,  and  the  necessity  for  imposing  them  was 
created  by  the  miscondact  of  the  defendant  himself.  He  cannot, 
therefore,  make  the  impositions  of  those  fines  a  groond  for  a  new 
trial. 

Cooper f  contra: 

A  Judge  has  no  power  to  fine  a  defendant  for  impropriety  in 
the  course  of  his  speech  to  a  jury  in  his  defence.  In  Yiner's 
Abridgment,  more  than  eighty  instances  of  contempt  are  given, 
but  there  is  none  of  a  fine  on  a  defendant  for  a  contempt 
committed  in  his  defence.  Lord  Coke,  in  his  2nd  Institute, 
298,  commenting  upon  the  Statute  of  Westminster,  says,  that  it 
extends  only  to  extra-judicial  slanders;  and,  therefore,  if  any 
man  bring  an  appeal  of  robbery,  murder,  or  other  felony,  against 
any  of  the  peers  or  nobles  of  the  realm,  and  charge  them  with 
murder,  robbery,  or  felony,  albeit  the  charge  be  false,  yet  shall 
they  have  no  action  *de  scandalis  magnatum,  neither  at  the  [•332] 
common  law,  nor  upon  either  of  the  statutes  for  the  bringing  of 
his  action,  nor  for  affirming  the  same  to  his  counsel,  or  attorney, 
or  cursitor,  for  the  framing  of  his  writs,  or  for  speaking  the  same 
in  evidence  to  a  jury.  And  the  reason  given  is,  ''that  men 
should  not  be  deterred  to  take  their  remedy  by  due  course 
of  law."  Now,  if  a  man  is  not  to  be  deterred  by  the  fear  of  an 
indictment  for  libel,  or  an  action  for  scandal,  from  prosecuting 
public  offences,  or  the  assertion  of  his  civil  rights,  much  more 
ought  a  defendant,  in  a  case  like  this,  to  be  free  from  all  risk  and 
fear.  If  men  are  to  be  free  from  all  intimidation  that  may  make 
them  hesitate  to  promote  public  justice,  by  prosecuting  others, 
surely  they  are  to  be  equally  unrestrained  by  any  fear  of 
consequences  from  what  they  may  say  in  defence  of  themselves. 
This  has  always  been  received  and  acted  upon  as  law,  and  that 
too  even  by  the  Star  Chamber.  The  case  of  Baattvick,  Burton, 
and  Prynn^^  is  an  authority  to  shew  that  a  party  cannot  be 
prosecuted  or  sued  for  any  thing  alleged  by  him  as  a  party  in  a 
cause.  Now  where  an  indictment  will  not  lie,  a  Judge  cannot 
t  3  HoweU's  State  Trials,  714. 
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The  King  fine  for  contempt.  As  a  defendant  cannot  be  indicted  for 
Davibon.  scandalous  matter  on  third  persons  spoken  in  his  own  defence,  it 
follows  that  he  cannot  be  fined.  For  if  a  Judge  could  fine  him, 
and  so  punish  him  summarily,  the  higher  mode  of  punishment 
would  be  possessed,  when  the  lower  was  wanted,  which  would  be 
an  absurdity.  No  such  power  ever  was  exercised  by  a  Judge  till 
the  present  instance,  and  the  non-exercise  of  it  is  sufficient 
to  shew  that  it  is  against  law.  On  the  other  hand,  there  are  in- 
stances where  defendants  have  used  the  most  contemptuous 
expressions  in  the  course  of  their  defence,  and  yet  no  fine  has 
[•333]  been  imposed;  Sir  Waiter  Raleigh's  *case,  2  Howell's  State 
Trials,  p.  15.  Colonel  LiUmme's  case,  4  Howell's  State  Trials, 
1291,  are  in  point.  In  the  case  of  Baatwick,  Burton,  and  Prynn, 
8  Howell's  State  Trials,  722,  Bastwick  reproached  the  Bar  for 
want  of  independence  in  addressing  the  Court,  imputed  impiety 
to  the  Bishops,  and  directly  attacked  the  Court  itself.  The 
conduct  of  Lord  Ellenbobouoh,  Ch.  J.  in  The  King  v.  Eaton^f 
and  that  of  Abbott,  Ch.  J.  in  Rez  v.  CarliUyl  are  strong  negative 
authorities  to  shew  that  no  such  power  exists. 

Abbott,  Ch.  J. : 

If  I  thought  that  the  decision  I  am  about  to  pronounce,  could 
have  the  effect  of  restraining  any  person  who  may  hereafter 
stand  on  his  trial,  from  making  a  bold,  as  well  as  a  legitimate 
course  of  defence,  I  would  pause  before  I  pronounced  that 
decision.  The  question,  indeed,  is  a  momentous  one.  It  is  ab- 
solutely a  question,  whether  the  law  of  the  land  shall,  or  shall 
not  continue  to  be  properly  administered.  For  it  is  utterly 
impossible  that  the  law  can  be  so  administered,  if  those  who  are 
charged  with  the  duty  of  administering  it,  have  not  power  to 
prevent  instances  of  indecorum  from  occurring  in  their  own 
presence.  That  power  has  been  vested  in  the  Judges,  not  for 
their  personal  protection,  but  for  that  of  the  public.  And  a 
Judge  will  depart  from  his  bounden  duty,  if  he  forbears  to  use  it 
when  occasions  arise  which  call  for  its  exercise.  I  quite  agree 
that  this  power,  more  especially  where  it  is  to  be  exercised 
on  the  person  of  a  defendant,  is  to  be  used  with  the  greatest  care 

t  No  reference  in  the  original  re-  %  22  B.  E.  333  (3  B.  &  Aid. 
port  161). 
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and  moderation.  But  if  the  publication  of  blasphemy  and  The  Ktsa 
irreligion  can  not  in  any  other  way  be  prevented,  in  my  opinion,  davison. 
a  Judge  will  betray  his  trust  who  does  not  put  it  in  force.  An 
allusion  has  been  made  to  my  own  personal  ^conduct  on  a  [  *^^^  1 
former  occasion.  I  have  often  doubted,  whether  I  did  not  in 
that  case  permit  too  much  to  be  done ;  but  I  thought  then,  that 
it  was  better  to  err  on  the  side  of  forbearance.  The  question 
here  is,  if  a  Judge,  sitting  at  Nisi  Prius,  has  power  to  impose  a 
fine  on  a  defendant  for  a  contempt  ?  That  he  has  power  to  do 
80, 1  can  entertain  no  doubt ;  no  lawyer  can  doubt  the  power  of 
every  Court  to  fine  for  contempt.  As  to  the  particular  occasion 
on  which  these  fines  were  imposed,  I  disclaim  any  right  to  judge 
of  it ;  but  I  should  be  wanting  to  myself  and  my  feelings,  as  well 
as  my  duty  to  others,  if  I  did  not  say,  that,  in  the  view  that 
I  have  taken  of  this  case,  it  is  most  manifest  that  the  defendant 
came  into  Court  with  an  express  design  to  revile  the  Christian 
religion.  It  became  the  duty  of  the  Judge  to  prevent  him  from 
so  doing,  by  the  imposition  of  a  fine,  when  he  found  that  remon- 
strance had  not  that  effect.  Can  we  collect  from  any  thing  now 
before  us,  that  the  effect  of  that  was  to  stop  the  defendant  in  any 
legitimate  course  of  defence  whatever,  or  to  deprive  him  of  the 
means  of  urging  any  topic  to  the  jury  which  could  have  led  them 
to  pronounce  a  verdict  other  than  they  did  ?  The  publication  of 
the  papers  was  proved  beyond  doubt,  and  their  meaning  is 
not  made  the  subject  of  any  question.  The  object  the  defendant 
seemed  to  have  in  view,  was  to  re-assert  the  substance  of  the 
sentiments  contained  in  those  papers,  and  to  maintain  that 
he  had  a  right  to  do  so.  Is  a  Judge  to  sit  and  hear  a  man 
maintain  his  right  to  assert  or  publish  blasphemy?  Can 
the  law  be  administered,  if  the  affirmative  of  that  proposition  be 
for  a  moment  admitted  ?  I  am  quite  confident  that  it  cannot. 
But  what  is  it  that  this  defendant  has  been  restrained  from 
*doing  ?  Looking  at  his  own  affidavit,  he  says,  that  his  paper  [  *385  ] 
contained  a  great  deal  more,  that  some  part  of  it,  in  his 
judgment  and  belief,  was  fit  and  proper  to  be  submitted  td 
the  consideration  of  the  jury,  because  it  contained  the  sentiments 
and  opinions  of  many  learned  persons  as  to  the  impropriety 
of  prosecution  for  religious  opinions.     But  how  was  that  in  any 
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Thb  Kino  degree  relevant  to  the  point  in  question  ?  Upon  the  whole, 
Davison.  I  think  that  the  law  cannot  be  properly  administered,  unless 
this  power  of  fining  exists,  and  that  the  exercise  of  it,  on 
the  present  occasion,  was  called  for  by  the  conduct  of  the  defen- 
dant ;  and,  being  perfectly  satisfied  that  the  effect  of  it  was  not  to 
deprive  the  defendant  of  any  thing  that  might  have  served  him 
in  his  address  to  the  jury,  I  am  clearly  of  opinion,  that  we  ought 
not  to  grant  a  new  trial. 

Bavley,  J. : 

I  entirely  agree  with  my  Lord  Chief  Justice,  that  in  this  case 
there  ought  not  to  be  a  new  trial.  The  question  is  shortly  this, 
whether,  for  the  future,  decency  and  decorum  shall  or  shall  not 
be  preserved  in  courts  of  justice ;  or  whether,  under  colour  of 
defending  himself  against  any  particular  charge,  a  defendant  is 
at  liberty  to  introduce  new,  mischievous,  and  irrelevant  matter 
upon  his  trial.  I  agree  that  a  defendant,  in  all  cases,  should 
have  every  facility  allowed  him  in  his  address  to  the  jury,  pro- 
vided he  confines  himself  within  those  rules  which  decency  and 
decorum  require.  In  every  case,  the  subject  of  discussion  before 
the  jury  is  to  be  considered,  and  a  Judge  is  bound  to  see  that 
the  arguments  which  are  adduced,  are  such  as  are  consistent 
with  decency  and  decorum,  and  not  foreign  to  the  matter  on 
which  the  jury  have  to  decide.  When  a  case  is  conducted  by 
[  'sse  ]  counsel,  they  know  *perfectly  well  what  the  rules  of  law  are,  and 
they  have  that  regard  for  their  own  character  which  generally 
prevents  them  from  doing  any  thing  which  may  break  in  upon 
the  rules  of  decency  and  decorum.  They  have  also  sufficient 
knowledge  (arising  from  their  experience  and  education,)  to  form 
a  judgment  whether  the  matter  be  relevant  or  not.  But  defen- 
dants are  not  in  the  same  situation  in  which  counsel  are ;  they 
have  not  the  same  character  to  maintain,  and  are  not  always  so 
well  informed  as  to  know  what  is  relevant  or  irrelevant.  But 
every  man  who  comes  into  a  court  of  justice,  either  as  a  defen- 
dant or  otherwise,  must  know  that  decency  is  to  be  observed 
there,  that  respect  is  to  be  paid  to  the  Judge,  and  that  in 
endeavouring  to  defend  himself  from  any  particular  charge,  he 
must  not  commit  a  new  offence.    Of  the  power  of  a  Judge  to  fine 
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for  a  contempt  of  Court,  I  have  not  the  least  doubt,  and  I  am  of    Thb  Kiko 
opinion  also,  that  the  Judge  alone  is  competent  to  determine     davibon. 
whether  what  is   done,  be  or  be  not  a  contempt;   and  that 
neither  this  Court,  nor  any  other  co-ordinate  Court,  has  a  right 
to  examine  the  question,  whether  his  discretion,  in  that  respect, 
was  fitly  and  properly  exercised.    If,  indeed,  the  Judge  were  to 
use  his  power  corruptly,  he  would  be  liable  to  an  impeachment. 
If,  in  this  instance,  I  were  at  liberty  to  express  an  opinion  on  the 
propriety  of  the  fines  in  question,  I  should  certainly  say,  that  I 
see  no  reason  whatever  to  be  dissatisfied  with  the  exercise  of  that 
discretion.    I  think  the  conduct  of  the  defendant  called  for  the 
interposition  of  the  Judge ;  and  that  he  would  have  abandoned 
his  duty  to  the  public,  if  he  had  not  interposed.    The  question 
for  us  to  consider  is,  whether  the  actual  exercise  of  that  power 
did,  in  this  particular  instance,  produce  such  an  effect  on  the 
defendant  as  to  give  him  a  fair  and  reasonable  Aground  for      [  *3d7  ] 
making  an  application  to  the  discretion  of  this  Court,  in  order  to 
have  a  new  trial.  Now,  in  considering  that,  we  must  of  necessity 
look  to  the  conduct  of  the  defendant  himself  at  the  time  when  he 
was  fined ;  for  if  we  find,  as  in  the  present  case,  that  his  conduct 
was  improper,  then  we  cannot  interfere  in  his  behalf,  for  it  is  his 
own  fault,  if  he  has  been  deprived  of  the  means  of  laying  before  the 
jury  that  which  might  have  been  a  legitimate  ground  of  defence. 
We  must  also  consider  whether  it  is  probable  that  he  has  been 
precluded  from  urging  that  which  might  have  operated  upon  the 
minds  of  the  jury,  so  as  to  induce  them  to  come  to  a  different 
conclusion,  because,  unless  that  was  so,  it  furnishes  no  ground 
for  a  new  trial.    Now  it  is  not  suggested  to  us,  that  it  is  probable 
that  the  defendant  was  precluded  from  insisting  on  anything 
which  might  have  had  a  favourable  effect  on  the  minds  of  the 
jury.    When  I  look  at  the  libel  in  question,  and  the  evidence  of 
the  publication  of  the  two  papers,  it  seems  to  me  to  be  utterly 
impossible  to  suppose,  that  anything  could  have  induced  the 
jury  to  come  to  a  different  conclusion  from  that  at  which  in  this 
case  they  did  arrive.    And  thinking  as  I  do  upon  that  point,  it 
seems  to  me,  that  it  would  be  a  perfect  abandonment  of  our 
duty,  if,  in  this  case,  we  were  to  accede  to  the  present  appli- 
cation. 


802  1821.    K.  B.    4  B.  &  ALD.  837—889.  [R.R. 

The  Kino    Holboyd,  J. : 
r. 

Davison.  I  am  also  clearly  of  opinion  that  we  should  not  be  justified  in 
granting  a  new  trial.  All  the  cases  on  this  subject,  with  respect 
to  the  power  of  courts  of  record  to  fine  and  imprison  for  con- 
tempt, are  collected  together  very  ably  by  Mr.  Justice  WniMOT, 

[  ♦338  ]  with  a  view  to  a  judicial  opinion,  in  The  King  v.  AlmonA  *Ab 
far  as  I  can  in  this  case  enter  into  the  consideration  of  the 
subject,  as  to  the  propriety  of  the  fines  in  question,  I  think  the 
Judge  was  fully  justified  in  imposing  them,  and  not  only  fully 
justified,  but  was  called  on  in  the  discharge  of  his  duty  to  impose 
them,  in  order  to  prevent  the  line  of  defence  in  which  it  mani- 
festly appears  the  defendant  was  determined  to  proceed,  even 
after  a  warning  had  been  given  to  him  to  desist.  The  Judge 
had  the  defence  of  the  law  entrusted  to  him,  and  he  must  either 
have  permitted  a  breach  of  it,  in  which  case  I  think  he  would 
have  abandoned  his  duty,  or  he  must  have  fined  or  imprisoned 
the  party.  If  he  had  imprisoned  the  party  as  for  a  contempt, 
that  might  have  had  a  worse  effect  on  the  defendant,  and  the 
only  course,  therefore,  which  he  could  take,  was  that  of  fining. 
After  the  first  fine  was  imposed,  one  should  have  supposed  that 
it  would  have  prevented  a  repetition  of  the  offence ;  but  it  seems 
as  if  there  was  a  direct  design  to  set  at  defiance  the  law,  for  the 
defendant  said  that  he  would  persist  in  that  course  of  defence. 
Now,  what  is  that  line  of  defence?  The  defendant  is  called 
upon  to  answer  for  a  crime  for  publishing  a  blasphemous  libel. 
In  such  a  case,  instead  of  defending  himself  by  shewing  that  he 
is  not  guilty,  or  has  done  it  under  such  circumstances  as  will 
justify  his  act,  he  chooses  to  justify  the  thing  itself,  and  says 
that  he  will  persist  in  the  blasphemy.  That  is  an  offence  at  law 
committed  in  the  face  of  the  Court.  Then  is  the  Judge,  whose 
sworn  duty  it  is  to  punish  crime  when  established  by  proof,  and 
brought  before  him  judicially,  to  sit  and  hear  the  law  defied,  and 
suffer  a  crime,  a  repetition  of  the  same  crime,  to  be  committed 
in  his  presence  ?  The  law  arms  him  with  an  authority  to  fine 
and  imprison  a  person  for  so  doing,  and  makes  it  incumbent  on 

^  *339  J  the  *Judge  so  to  act.  In  the  case  of  an  insult  to  himself,  it  is 
not  on  his  own  account  that  he  commits,  for  that  is  a  con- 
t  Wilmot's  Notes,  243. 
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sideration  which  should  never  enter  his  mind.    But,  though  he    Thb  King 

may  despise  the  insult,  it  is  a  duty  which  he  owes  to  the  station     datibon. 

to  which  he  belongs,  not  to  suffer  those  things  to  pass  which  will 

make  him  despicable  in  the  eyes  of  others.    It  is  his  duty  to 

support  the  dignity  of  his  station,  and  uphold  the  law,  so  that, 

in  his  presence  at  least,  it  shall  not  be  infringed.    I  think  the 

Judge  in  this  case  was  justified  in  stopping  the  defendant  in  this 

line  of  his  defence,  and  was  justified  in  fining  him  for  persisting 

in  it.    I  mention  these  things,  because  it  is  said,  that,  supposing 

the  Judge  had  the  power,  he  may  have  improperly  used  it,  and 

that  if  that  was  the  case,  it  might  be  a  ground  for  letting  the 

defendant  have  a  new  trial,  and  that  by  the  imposition  of  the 

fines,  the  defendant  became  embarrassed,  and  had  not  such 

advantages  of  making  his  defence  as  he  otherwise  might  have 

had.    But  in  this  case,  if  any  embarrassment  arose,  it  was  owing 

to  his  own  pertinacity,  and  his  determination  to  go  on  against 

the  law.    I  can  see  no  ground  for  granting  a  new  trial.    He 

does  not  now  state  in  his  affidavit  any  legal  defence  which  he 

was  prevented  from  making,  nor  lay  any  thing  before  us  which 

can  induce  any  reasonable  person  to  consider  that  the  verdict 

could  have  been  otherwise.    It  would  at  all  events  be  necessary 

for  him  to  shew,  that  he  had  some  grounds  of  defence  which 

might  have  induced  the  jury  to  come  to  a  conclusion  in  his 

favour.    He  has  not  done  that  by  his  affidavit.    Agreeing,  as  I 

do,  with  the  rest  of  the  Court,  upon  the  power  to  fine,  I  am  of 

opinion  that  we  ought  not  to  grant  a  new  trial  in  this  case. 

Best,  J. :  [  S40  ] 

No  man  who  pretends  to  any  knowledge  of  the  law  can  doubt, 
that  a  Judge  of  a  court  of  record  has  authority  to  fine  or  imprison 
for  any  contempt,  committed  in  the  face  of  the  Court.  From 
the  earliest  period  of  our  history,  this  authority  has  been 
exercised.  The  Year  Books  record  instances  of  such  commit- 
ments, and  there  are  similar  instances  in  other  books  of  reports. 
At  those  times  when  our  ancestors  have  abolished  or  restrained 
improper  authorities,  they  have  not  touched  this,  because  they 
found  it  essential  to  the  due  administration  of  justice.  A  court 
of  Nisi  Prius  is  a  court  of  record,,  and  the  Judge  presiding  in  it 
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The  Eimo  is  therefore  invested  with  the  power  of  committing  for  con* 
Davibon.  tempt.  If,  however,  it  is  made  to  appear  to  the  Court,  from 
which  the  record  was  sent,  that,  by  the  improper  imposition  of 
such  fines,  a  defendant  who  defended  himself,  has  been  pre* 
vented  from  making  a  full  and  fair  defence,  that  Court  ought  to 
grant  a  new  trial,  although,  strictly  speaking,  punishments  for 
contempt  cannot  be  inquired  of  in  any  other  Court  than  that  by 
which  they  were  imposed.  For  the  same  superintending 
authority  which  gives  the  Court  in  bank  a  power  of  preventing 
injustice  from  any  error  of  the  Judge  at  Nisi  Prius,  must  enable 
the  Court  to  enquire,  whether  the  improper  infliction  of  a  fine 
has  restrained  a  defendant  from  offering  either  evidence  or 
observations  to  a  jury  proper  to  be  submitted  to  them.  But  if 
the  fine  be  proper,  a  defendant  cannot  be  allowed  to  complain  of 
the  effect  that  the  imposition  of  it  has  occasioned  to  him.  This 
would  enable  a  party  to  take  advantage  of  his  own  delinquency. 
I  conceive  that  I  had  authority  to  fine  the  defendant  for  any 
insult  offered  to  me,  or  for  transgressing  any  proper  rule  laid 
down  oy  me  for  the  decent  and  orderly  conduct  of  the  cause.  I 
[  *S4i  ]  was  satisfied  that  *this  defendant,  from  his  manner,  and  the 
language  he  used  in  the  beginning  of  his  defence,  was  desirous 
that  I  should  commit  him.  I  told  him  that,  besides  the  power 
of  committing,  I  had  that  of  fining,  and  that  I  should  exercise 
this  power,  if  he  offered  me  any  insult ;  if  he  attacked  the  truths 
of  Christianity,  or  calumniated  parties  not  before  the  Court. 
For  the  grossest  violations  of  this  order,  which  I  have  already 
stated  to  the  Court,  I  fined  him  three  times.  He  submitted 
himself  to  my  authority,  and  I  ordered  the  fines  to  be  taken  off. 
Whatever  it  might  have  been  fit  to  do  in  the  case  of  The  King  v. 
Carlile,  I  think  I  could  not,  with  propriety,  have  acted  otherwise 
than  I  did  on  this  occasion.  It  has,  since  Carlile  was  tried,  been 
seen  that  persons  indicted  for  libels  who  defend  themselves, 
think  that  they  may  insult  the  Judge,  calumniate  all  who  are  in 
authority  in  the  country,  and  utter  blasphemy  more  horrible 
than  that  for  which  that  defendant  was  convicted.  I  am  there- 
fore clearly  of  opinion,  that  there  is  no  ground  for  this  applica- 
tion for  a  new  trial,  and  that  this  rule  ought  to  be  discharged. 

Rvle  discharged. 
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FEANKLIN   and   Others  v.  HOSIER  and   OTHERs.f       ^• 

(4  Bam.  &  Aid.  341—344.)  r  34,  ] 

A  shipwright  has  a  lien  upon  a  ship  for  repairs. 

Samuel  Brent,  the  elder,  Daniel  Brent,  John  Brent,  and 
Samuel  Brent,  the  younger,  in  the  year  1812,  carried  on  the 
business  of  shipwrights,  in  co-partnership  ^together,  at  Bother-  [  *342  ] 
hithe,  in  the  county  of  Surrey.  In  the  month  of  July,  1812,  a 
ship  called  the  Northumberland,  whereof  the  said  John  Bobinson 
Franklin,  Daniel  Brent,  William  Sims,  Jacob  Sims,  William 
Masson,  and  James  Masson,  were  owners,  and  the  said  William 
Masson  was  managing  owner,  returned  to  the  port  of  London 
from  the  East  Indies,  and  requiring  considerable  repairs;  she 
was,  after  discharging  her  cargo,  put  or  sent  by  the  said  William 
Masson,  as  such  managing  owner,  into  the  dock-yard  of  the  said 
Samuel  Brent  &  Co.,  for  the  purpose  of  being  thoroughly 
repaired,  and  they,  by  the  direction  of  the  said  William  Masson, 
duly  repaired  the  said  ship.  William  Masson,  shortly  prior  to 
such  repairs  being  completed,  stopped  payment,  and  on  the  19th 
of  January,  1803,  a  commission  of  bankrupt  issued  against  him, 
under  which  he  was  declared  a  bankrupt,  and  at  the  time  of  his 
failure  and  bankruptcy,  the  Northumberland  was  in  the  actual 
possession  of  Samuel  Brent  &  Co.,  in  their  dock,  for  the  purpose 
aforesaid,  and  they  refused  to  part  with  the  possession  of  the 
ship,  alleging  that  they  had  a  right  to  detain  her  until  the 
amount  of  the  repairs  should  be  paid. 

The  question  directed  by  the  Lord  Chancellor  for  the  opinion 
of  the  Court  was,  whether  Daniel  Brent,  John  Brent,  and 
Samuel  Brent,  the  younger,  and  their  late  deceased  partner, 
Samuel  Brent,  the  elder,  as  shipwrights,  having  the  said  ship 
Northumberland  in  their  actual  possession,  in  their  dock,  at 
the  time  of  the  bankruptcy  of  William  Masson,  the  managing 
owner  of  the  said  ship,  had  a  lien  on  the  said  ship  for  the  repairs 
of  the  said  ship.  The  case  was  argued  in  last  Michaelmas 
Term,  by 

t  Cited  and  followed  by  Bacon,  Westlake  {ISSl)  16  Ch.  D.604,  611.— 
Ch.  J.  Ex  parte   WiUaughhy,    £n  re      B.  C. 
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Franklin  Campbell,  in  support  of  the  lien : 

V, 

HoflTEB.  It  may  be  laid  down  as  a  general  rule,  that  every  artificer  has 

[  *348  ]  a  particular  *lien  on  a  chattel  which  has  been  delivered  to  him 
in  his  business,  and  on  which  he  has  expended  his  labour.  The 
law  inclines  against  general  liens,  but  considers  particular  liens 
as  founded  in  justice  and  favourable  to  trade.  Accordingly  they 
have  not  been  confined  to  cases  in  which  an  obligation  is  created 
by  law  to  do  the  act  from  which  the  debt  to  be  secured  arises,  as 
in  the  case  of  carriers  and  innkeepers,  but  they  have  been 
established  in  every  trade  in  which  they  have  been  questioned 
In  all  the  cases  in  which  the  existence  of  a  general  lien  in  any 
particular  trade  has  been  debated,  the  existence  of  a  particular  lien 
has  been  admitted.  Ex  parte  DeezeA  In  Ex  parte  Shank,l  Lord 
Habdwigeb  assumes  that  a  ship-carpenter  has  such  a  lien  while 
the  ship  remains  in  his  possession.  In  Raitt  v.  MitchM,^  Lord 
Ellbnbobough  held  that  a  ship-carpenter  has  no  lien  where  the 
repairs  are  done  to  the  ship  on  credit,  which  is  inconsistent  with 
lien ;  but  here  the  money  for  the  repairs  is  alleged  to  have  been 
due,  while  the  ship  remained  in  the  possession  of  the  carpenters. 
The  last  case  on  the  subject  is  Ex  parte  Bland,  \\  and  there  Lord 
Eldon  says,  ''  The  principle  which  regulates  the  present  applica- 
tion, I  find  accurately  laid  down  by  Mr.  Abbott :  IT  where  the 
repairs  are  executed  in  a  port  in  this  country,  the  vessel,  till 
parted  with,  is  specifically  chargeable  with  their  amount,  but  the 
lien  is  lost  with  the  possession." 

Littleddle,  contra  : 

The  Chancellor  must  at  least  have  entertained  doubts  upon 
the  subject,  by  sending  the  case  here.  A  distinction  may  be 
[  *344  ]  taken  between  ships  and  other  *chattels ;  for  ships  generally 
bear  an  infinitely  greater  proportion  to  the  repairs  done  upon 
them,  than  other  chattels  delivered  into  the  possession  of  an 
artificer;  and  it  is  a  matter  of  public  importance,  that  they 
should  be  employed  in  navigation,  rather  than  rot  in  a  carpen- 
ter's dock.    Here  an  additional  difficulty  arises  from  one  of  the 

t  1  Atk.  228.  II  2  Rose,  91. 

X  1  Atk.  234.  f  Abbott  on  Shipping,  134. 

§  16  R.  R.  765  (4  Camp.  146). 


voL.xxin.]        1821.    K.  B.    4  B.  &  ALD.  344.  307 

ship  carpenters  being  likewise  a  part  owner  of  the  ship ;  and  it     Fbanklin 
is  impossible,  under  these  circumstances,  to  say,  that  he  has  a      hosier. 
legal  lien  against  himself. 

Cwr.  adv.  wit. 

The  following  Certificate  was  afterwards  sent  to  the  Lord 
Chancellor: 

"  This  case  has  been  argued  before  us  by  counsel,  and  we  are 
of  opinion  that  Daniel  Brent,  John  Brent,  Samuel  Brent  the 
younger,  and  the  deceased  Samuel  Brent,  as  shipwrights,  having 
the  said  ship  the  Northumberland  in  their  actual  possession  in 
their  dock  at  the  time  of  the  bankruptcy  of  William  Masson,  had 
a  lien  on  the  whole  ship  or  vessel  called  the  Northumberland. 

"  C.  Abbott. 
**  J.  Bayley. 

"  G.  S.  HOLROYD. 

"W.  D.  Best.*' 


K.  B.  EASTER    TERM. 


WEBSTER  AND  Another  v.  SEEKAMP  and  OraERS-t        382i. 

(4  Bam.  &  Aid.  352-355.)  — ^ 

A  ship-owner  is  liable  for  necessary  repairs  done  to  a  ship  by  the 
master's  order ;  and  the  word  **  necessary  "  means  such  as  are  fit  and 
proper  for  the  vessel  upon  her  voyage,  and  such  as  a  prudent  owner 
himself,  if  present,  would  order. 

Assumpsit  by  plaintiflfs,  brass-founders  at  Liverpool,  to  recover 
the  amount  of  their  bill  for  coppering  a  ship,  of  which  the 
defendants,  who  resided  at  Ipswich,  were  owners.  In  September, 
1819,  the  vessel  *was  at  Liverpool,  bound  on  a  voyage  to  [  •383  ] 
Newfoundland  and  the  Mediterranean.  The  captain  of  the  ship 
ordered  the  plaintiffs  to  copper  her;  and  it  was  proved  that, 
although  it  was  extremely  useful  to  copper  vessels  bound  to  the 

t  The  definition   given   by  Lord      is  also  cited  by  Sir  F.  H.  Jeune  in 
Tentekden  (Abbott,  Ch.  J.)  in  this      The  Orienta,  '94,  P.  271,  277,  and  by 
case  has  been  followed  by  Sir  E.      Lopes,  L.  J.  in  s.  c.  on  appeal,  *95, 
Phillimoke    in    The   Riga    (1872)      P.  49,  53.— E.  C. 
L.  E.  3  A.  &  E.  516,  522.    The  case 

X  2 
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WEB8TEB  Mediterranean,  it  was  not  absolutely  necessary,  for  meuiy  vessels 
Sebkamp.  ^®^^  *o  the  Mediterranean  without  being  coppered.  At  the  trial, 
before  Best,  J.  at  the  London  sittings  before  Michaelmas  Term,  it 
was  contended  that  the  owner  of  a  ship  was  liable  only  for  con- 
tracts made  by  the  captain  in  respect  of  stores  or  repairs  that  were 
absolutely  necessary ;  and,  therefore,  that  the  defendants  in  this 
case  were  not  liable.  The  learned  Judge  left  it  to  the  jury  to 
say  whether  the  coppering  was  useful  and  proper  for  a  vessel 
about  to  proceed  on  a  voyage  to  Newfoundland  and  the  Mediter- 
ranean, and  whether  it  were  such  as  a  prudent  owner  himself,  if 
present,  would  have  ordered.  The  jury  found  that  it  was,  and 
the  plaintiff  obtained  a  verdict.  '  A  rule  nisi  for  a  new  trial 
having  been  obtained,  in  Michaelmas  Term, 

Gumey  and  Littledale  now  shewed  cause : 

The  owners  are  liable  for  any  necessary  supplies  furnished,  or 
repairs  done  by  the  master's  order. t  The  term  "  necessary** 
means  what  is  reasonably  fit  and  proper  for  the  occasion.  So, 
also,  an  infant  is  liable  for  necessaries,  which  means  such  things 
as  are  suitable  to  his  degree,  estate,  and  condition ;  for  that  is 
the  language  of  the  replication  to  a  plea  of  infancy. 

Princepy  contra  : 

The  question    left    to  the  jury  was,  whether  the  supplies 

[  *864  ]      furnished  were  such  as  a  prudent  *owner,  if  present,  would  have 

ordered.     The  true  question,  however,  was,  whether  they  were 

absolutely  necessary  ;   and  Carey  v.  Wliite  t  is  an  authority  to 

shew  that  the  liability  of  the  owner  depends  upon  that  fact. 

Abbott,  Ch.  J. : 

The  general  rule  is,  that  the  master  may  bind  his  owners  for 
necessary  repairs  done,  or  supplies  provided  for  the  ship.  It  was 
contended  at  the  trial  that  this  liability  of  the  owners  was  con- 
fined to  what  was  absolutely  necessary.  I  think  that  rule  too 
narrow,  for  it  would  be  extremely  difficult  to  decide,  and  often 
impossible,  in  many  cases,  what  is  absolutely  necessary.    If,  how- 

t  Abbott    on    Shipping,  4th    ed.  J  5  Brown's  Pari.  Ca.  326 ;  Abbott 

p.  127.  on  Shipping,  4th  ed.  129. 
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ever,  the  jury  are  to  enquire  only  what  is  necessary,  there  is  no     wbbbtbb 
better  rule  to  ascertain  that,  than  by  considering  what  a  prudent     sbb^mp. 
man,  if  present,  would  do  under  circumstances  in  which  the 
agent,  in  his  absence,  is  called  upon  to  act.   I  am  of  opinion,  that 
whatever  is  fit  and  proper  for  the  service  on  which  a  vessel  is 
engaged,  whatever  the  owner  of  that  vessel,  as  a  prudent  man, 
would  have  ordered,  if  present  at  the  time,  comes  within  the 
meaning  of  the  term  "  necessary,"  as  applied  to  those  repairs 
done  or  things  provided  for  the  ship  by  order  of  the  master,  for 
which  the  owners  are  liable.   I  think,  therefore,  that  the  question 
in  this  case  was  properly  left  to  the  jury,  and  that  this  rule   * 
ought  to  be  discharged. 

Bayley,  J. : 

The  captain  of  a  ship,  as  agent  for  the  owners,  has  a  general 
authority  to  act  for  them.  They  ought  not  to  appoint  a  man 
upon  whose  compliance  with  their  orders,  and  on  whose  prudence 
and  discretion  *they  cannot  rely.  The  owners  are  responsible  [  •366  ] 
for  any  thing  ordered  by  him  for  the  ship  within  the  scope  of  his 
general  authority.  Now,  I  think,  it  is  within  the  scope  of  his 
authority  to  order  such  repairs  or  supplies  as  it  may  reasonably 
be  supposed  that  the  owners,  if  they  had  had  an  opportunity  of 
deciding  for  themselves,  would  have  ordered ;  and  I,  therefore, 
think  that  this  rule  should  be  discharged. 

Best,  J. : 

I  thought,  at  the  time  of  the  trial,  and  continue  to  think,  that 
the  rule  then  contended  for  was  much  too  narrow.  It  is  a  rule 
which  can  never  be  enforced,  and  cannot,  therefore,  be  a  safe 
rule  to  be  acted  upon  in  cases  of  this  sort.  No  man  can  say 
what  is  absolvUly  necessary.  If  the  topmasts  were  lost,  a 
vessel  might  sail  without  them,  and  possibly  perform  her  voyage 
with  safety.  A  topmast  might,  therefore,  be  said  not  to  be 
absolutely  necessary.  Tet  no  prudent  man  would  proceed  to 
sea  without  it.  If,  therefore,  that  rule  is  not  the  proper  one, 
I  know  no  other  than  that  which  was  left  to  the  jury  in  this 
case,  viz.  what  repairs  were  proper  or  necessary.  The  mode  of 
ascertaining  that  is  to  ask  what  a  prudent  owner  himself  would 
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Wbbsteb     do  if  present.    The  case  of  Carey  v.  White  is  very  distinguishable 

seekImp.     from  the  present ;  for  there,  money  was  supplied  to  the  captain, 

and  he  had  the  opportunity  of  applying  it  to  any  purpose  which 

he  thought  proper,  which  is  a  very  different  case  from  that  of 

necessary  repairs  done  to  a  ship.    I  am,  therefore,  of  opinion 

that  this  rule  ought  to  be  discharged. 

Bvle  discharged. 


1821.  JELL  V.   DOUGLAS. 

'  (4  Bam.  &  Aid.  374—375.) 

[874] 

In  assumpsit  by  one  of  two  surviving  partners,  the  fact  of  the  plaintiff 

bemg  surviving  partner  must  he  stated  in  the  declaration ;  and  therefore 

a  count  for  goods  sold  by  him  to  the  defendant  is  not  supported  by  proof 

that  the  goods  were  sold  by  the  plaintiff  and  his  deceased  partner. 

Assumpsit  for  goods  sold  and  delivered  by  Jell  to  the  defen- 
dant. Plea,  general  issue.  At  the  trial,  before  Abbott,  Gh.  J. 
at  the  last  Summer  Assizes  for  the  county  of  Kent,  the  proof 
was,  that  the  goods  were  sold  to  the  defendant  by  the  plaintiff 
and  his  son,  who  were  in  partnership.  The  son  had  died  before 
the  commencement  of  this  action.  It  was  contended  that  this 
was  a  variance,  inasmuch  as  the  contract  stated  in  the  declaration 
was  with  the  plaintiff  alone ;  whereas  that  given  in  evidence  was 
with  the  plaintiff  and  another.  Abbott,  Ch.  J.  reserved  the 
point,  and  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  A  rule 
imi  for  that  purpose  having  been  obtained  in  last  Michaeknas 
Term, 

Marryat  and  Chitty  [referred  to  the  note  of  Mr.   Serjt. 
[  •STS  J       Williams  to  Cabell  v.  Vaughan,\  *to  shew  that  the  law  upon  this 
subject  was  at  least  considered  by  him  as  very  doubtful.] 

Abbott,  Ch.  J. : 

It  is  a  well-established  rule,  that  where  two  persons  are  joint- 
sellers  of  goods,  they  must  both  join  in  an  action  brought  to 
recover  the  price.     It  was  decided  in  Richards  v.  Heather, I  that 

t  1  Saund.  291  g.     [See  now  at      Williams.] 
pp.  482—3  of  ed,  1871  by  Sir  E.  V.  J  1  B.  &  Aid.  29. 
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a  party  may  maintain  an  action  against  a  surviving  partner  Jell 
without  describing  him  as  such ;  and  the  reason  of  that  decision  douglas. 
was  this,  that  if  the  partners  had  been  alive,  and  one  only  was 
sued,  that  circumstance  could  only  be  taken  advantage  of  by 
plea  in  abatement,  and  was  no  defence  upon  the  general  issue. 
But  if  one  of  two  joint-contractors  sue,  both  being  alive,  that  is  a 
variance,  and  a  good  defence  upon  the  general  issue.  It  seems, 
therefore,  to  be  reasonable,  that  where  a  surviving  joint- 
contractor  sues,  the  fact  of  his  being  survivor  should  appear  in 
the  declaration.  In  a  note  to  Webber  v.  TiviU,\  Mr.  Serjt. 
Williams  lays  it  down,  that  it  is  necessary  that  all  the  persons 
with  whom  a  contract  has  been  made,  if  living,  should  join  in 
the  action,  and  if  any  of  them  are  dead,  that  fact  should  be 
stated.  From  my  own  experience  I  can  say  that  that  has  been 
the  general  practice,  and  I  think  it  ought  not  to  have  been 
departed  from  in  this  instance.    The  rule  for  a  nonsuit  must  be 

made  absolute. 

Rtde  absolute. 

Oumey  and  Comyn  were  to  have  argued  in  support  of  the 
rule. 


WYNNE,  Bart.,   v.  TTEWHITT.  i821. 

(4  Bam.  &  Aid.  376-377.)  —  ^ 

Entries  in  a  steward's  book  above  thirty  years  old,  and  coming  from 
the  proper  costody,  are  admissible  in  evidence,  without  proving  the 
hand-writing  of  tiie  steward.  SemUe,  that  the  rule  extends  to  all 
written  documents  coming  from  the  proper  custody. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff,  as 
lord  of  the  manor  of  Llanwest,  for  trespasses  committed  on  the 
wastes  of  that  manor,  which  he  claimed  as  lord.  The  defendant 
set  up  title  in  Mrs.  Eyton,  who  was  the  owner  of  four  tenements 
in  the  manor.  The  plaintiff  obtained  a  verdict.  At  the  trial, 
before  Bichardson,  J.  the  books  of  the  stewards  of  the  manor 
were  produced,  from  the  year  1713  to  1787,  and  entries  therein, 
of  receipts  of  rent,  read  in  evidence  on  the  part  of  the  plaintiff. 

t  2  Saund.  121,  n.  1. 
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Wynne  They  were  produced  by  the  then  steward  of  Sir  Watkin  Williams 
Tyrwhitt.  Wynne.  It  was  contended,  on  the  part  of  the  defendant,  that  in 
order  to  make  the  entries  in  the  steward's  book  of  the  year  1787 
admissible  evidence,  his  hand-writing  should  be  proved.  Bich- 
ARDSON,  J.  overruled  the  objection,  on  the  ground  that  it 
appeared  to  come  from  the  proper  custody,  and  was  more  than 
thirty  years  old.  A  rule  nisi  for  a  new  trial  having  been  ob- 
tained in  last  Michaelmas  Term,  on  the  objection  taken  at  the 
trial,  the  Court  called  upon 

Jervis  and  Chitty  to  support  the  rule : 

They  contended  that  the  entries  in  the  steward's  books  were 
not  admissible  evidence  without  proof  of  his  handwriting,  and 
the  fact  that  he  was  dead.  In  the  case  of  deeds,  indeed,  the 
circumstance  of  their  being  thirty  years  old  dispenses  with  the 
necessity  of  proof  of  their  execution,  but  that  rule  does  not 
extend  to  other  written  documents. 


[377] 


Per  Curiam  : 

The  rule  is  not  confined  to  deeds  or  wills,  but  extends  to 
letters  and  other  written  documents  coming  from  the  proper 
custody.  It  is  founded  on  the  antiquity  of  the  instrument,  and 
the  great  difficulty,  nay,  impossibility  of  proving  the  handwriting 
of  the  party  after  such  a  lapse  of  time. 

Ride  discharged. 
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PAKKEE  AND  Others  v.  PALMERf  mi. 

(4  Bam.  &  Aid.  387—395.)  |-  337  -| 

Declaration  stated  that  defendant  bargained  for  and  bought  of  plain- 
tiffs  a  quantity  of  E.  I.  rice,  according  to  the  conditions  of  sale  of  the 
£.  I.  Company,  to  be  put  up  at  the  next  E.  I.  Company's  sale  by  the 
proprietors,  if  required,  at  a  certain  price  there  mentioDod.  The  proof 
was,  that,  besides  these  conditions,  the  hoe  was  sold  '*per  sample." 
And  it  was  also  proved  that  the  defendant,  after  ascertaining  that  the 
rice  did  not  correspond  to  sample,  offered  it  for  sale :  Held,  that  he 
could  not  afterwards  avail  himself  of  the  condition  **per  sample"  as 
giving  him  a  right  of  rejection,  but  only  as  a  collateral  warranty.  And 
that  there  was  no  variance  between  the  declaration  and  the  contract. 

Declaration  stated,  that  defendant  bargained  for  and  bought 
of  the  plaintiffs ;  and  the  plaintiffs,  at  the  request  of  the  defen- 
dant, sold  to  the  defendant  a  certain  quantity,  viz.  1,826  bags  of 
East  India  rice,  at  the  rate  of  13^.  &d.  for  each  and  every 
hundred  pounds'  weight  thereof,  according  to  the  conditions  of 
sale  of  the  East  India  Company,  prompt  in  three  months,  deposit 
lOZ.  per  cent.,  to  be  put  up  at  the  next  East  India  Company's 
sale  by  the  proprietors,  if  required,  and  in  consideration  of  the 
premises  and  that  plaintiffs,  at  the  request  of  the  defendant,  had 
undertaken  and  faithfully  promised  to  deliver  to  the  defendant  the 
rice,  upon  the  terms  and  conditions  aforesaid,  when  they  should 
be  requested;  the  defendant  undertook  to  accept  the  rice  of 
plaintiffs,  and  to  pay  them  for  the  same.  Breach,  that  the 
defendant,  although  requested,  and  although  the  time  for  the 
defendant  to  have  accepted  and  paid  for  the  rice,  upon  the  terms 
and  conditions  aforesaid,  had  long  since  elapsed,  had  not  accepted 
the  same.  Counts  for  goods  sold  and  delivered,  goods  bargained 
and  sold.     Plea,  non  assumpsit. 

At  the  trial  before  Abbott,  Ch.  J.  at  the  London  sittings  after 
last  Michaelmas  Term,  it  appeared  that  the  plaintiffs,  merchants 
in  London,  had  employed  Dubuisson  &  Co.,  brokers,  to  sell  a 
quantity  of  East  India  rice,  and  that  they,  in  pursuance  thereof, 
on  the  15th  of  May,  1820,  sold  to  the  defendant  a  quantity  of 
rice,  under  the  following  contract :  "  Bought,  by  order  and  *for       [  *388  ] 

t  Sale  of  Goods  Act,  1893,  s.  Id;  oossed  in  HeUbuU  v.  Hickwn  (1872) 
and  see  the  construction  of  a  con-  L.  B.  7  C.  P.  438, 41  L.  J.  C.  P.  228. 
tract  for  sale  by  sample  mucb  dis- 
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Paekeb  account  of  Mr.  A.  Palmer,  of  Messrs.  Parker  &  Co.,  ex  Hadlow 
palmeb.  P®^  sample,  1,826  bags  East  India  rice,  at  13«.  6d.  per  cwt.. 
Company's  conditions,  prompt  three  months,  deposit  101.  per 
cent.,  to  be  put  up  at  the  next  East  India  sale  by  the  proprietors, 
if  required."  On  the  5th  June,  1820,  the  rice  was  put  up  for  sale 
at  the  public  sale  of  the  East  India  Company,  by  the  defendant's 
orders ;  but  no  bidding  having  been  made  to  the  extent  of  the 
limit  put  upon  it  by  the  defendant,  it  was  bought  in  for  him,  in 
the  name  of  the  plaintiffs,  for  the  purpose  of  avoiding  the  pay- 
ment of  an  auction  duty.  Upon  that  sale,  fresh  samples  were 
drawn  and  exhibited ;  and  these  samples  were  inferior  in  quality 
to  the  sample  exhibited  to  the  defendant  when  he  purchased. 
The  defendant  himself  attended  the  sale,  and  had  an  opportunity 
of  seeing  the  samples  last  drawn.  About  a  month  after  this  sale, 
the  defendant  for  the  first  time,  mentioned  to  Dubuisson  that  the 
rice  purchased  did  not  correspond  with  the  purchase  sample; 
and  about  ten  days  before  the  prompt,  he  gave  the  broker  an 
order  to  re-draw  samples.  These  proved  not  equal  to  the 
original  purchased  samples,  but  corresponded  with  the  samples 
exhibited  by  the  East  India  Company  previous  to  their  sale. 
The  prompt  expired  on  the  15th  August;  and  on  the  14th 
of  August,  1820,  the  defendant  declined  accepting  the  rice,  on  the 
ground  that  it  did  not  correspond  with  the  purchase  sample.  It 
was  objected  at  the  trial  that  there  was  a  variance  in  the  contract 
declared  on,  and  that  given  in  evidence ;  inasmuch  as  the  latter 
was  a  contract  for  rice  ''  per  sample,"  whereas  the  contract  stated 
in  the  declaration  was  for  rice  generally.  The  Lord  Chief 
Justice  overruled  the  objection,  but  gave  the  defendant  leave  to 
[  *389  ]  move  to  enter  a  nonsuit.  It  was  *then  contended,  on  the  part  of 
the  defendant,  that  inasmuch  as  the  plaintiffs  had  contracted  to 
deliver  to  the  defendant  rice  corresponding  with  the  sample, 
the  latter  was  entitled  to  repudiate  the  contract  at  any  time,  if 
the  bulk  did  not  in  fact  correspond  with  the  sample.  The 
Lord  Chief  Justice  was  of  opinion  that  he  was  bound  to  do  so 
within  a  reasonable  time,  and  he  left  it  to  the  jury  upon  the 
evidence,  to  say  whether  the  defendant  had  rejected  the  rice 
within  a  reasonable  time.  The  verdict  was  found  for  the 
plaintiffs ;  and  a  rule  nisi  for  entering  a  nonsuit  or  a  new  trial 
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having  been  obtained,  on  the  objections  taken  at  the  trial  in  last      Parker 
Hilary  Term,  Palmer. 

Scarlett  and  Cavipbell  now  shewed  cause.    *    ♦    * 

The  Solicitor-General,  Tindal,  and  Evans,  contra.      *    ♦     ♦       [  390  ] 

Abbott,  Ch.  J. :  [  391  ] 

I  am  clearly  of  opinion,  that  there  ought  not,  in  this  case,  to 
be  a  nonsuit  on  the  ground  of  variance.  The  words  "per 
sample,"  introduced  into  this  contract,  maybe  considered  to  have 
the  same  effect  as  if  the  seller  had,  in  express  terms,  warranted 
that  the  goods  sold  should  answer  the  description  of  a  small 
parcel  exhibited  at  the  time  of  the  sale.  Now  if  there  had  been 
such  an  express  warranty  in  this  case,  I  should  be  of  opinion 
that  the  plaintiff  would  not  be  bound  to  set  it  out  in  his  declara- 
tion, for  he  is  only  bound  to  set  out  the  contract  for  the  breach 
of  which  he  declares.  The  words  "  per  sample ''  are  not  a  de- 
scription of  the  commodity  sold,  but  a  mere  collateral  engage- 
ment on  the  part  of  the  seller,  that  it  shall  be  of  a  particular 
quality ;  the  breach  of  that  engagement  may  furnish  a  matter 
of  defence  to  the  defendant,  but  the  plaintiff  does  not  rely  on  it, 
and  need  not  state  it  in  his  declaration.  Upon  the  other  point, 
I  stated  to  the  jury,  that  although  the  declaration  did  not  allege 
this  to  be  a  sale  by  sample,  yet  it  was  a  good  defence,  that  the 
goods  sold  did  not  correspond  with  the  sample,  unless  the  defen- 
dant, by  his  own  conduct,  had  precluded  himseU  from  taking 
*that  objection.  The  general  rule  undoubtedly  is,  in  the  case  of  [  *392  ] 
a  sale  by  sample,  that  the  purchaser  may  reject  the  commodity, 
if  it  does  not  correspond  with  the  sample ;  but  every  man  may 
waive  a  rule  of  law  which  is  in  his  own  favour.  Now  I  do  not  say 
that  in  every  case  a  purchaser  is  bound  to  examine  immediately, 
whether  the  goods  correspond  with  the  sample ;  but  I  am  of 
opinion,  that  by  suffering  the  rice  to  be  put  up  for  sale,  after  he 
knew,  by  the  fresh  samples  drawn  from  the  bulk,  that  it  did  not 
correspond  with  the  original  purchase  sample,  and  by  fixing  a 
price  below  which  the  rice  was  not  to  be  sold,  and  thus  taking  his 
chance  of  that  sale,  the  defendant  did  in  fact  consent  and  agree, 
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Paskeb  that,  as  far  as  he  was  concerned,  the  goods  should  be  considered 
palmeb.  &s  corresponding  with  the  sample.  If  at  that  time  he  had 
determined  not  to  take  the  rice,  the  plaintiffs,  at  least,  should 
have  had  an  opportunity  of  determining  for  themselves,  whether 
they  would  or  would  not  suffer  the  goods  to  go  into  the  hands  of 
another  buyer  at  that  sale,  for  a  price  inferior  to  that  which  the 
defendant  had  given.  By  taking  the  chance  of  making  a  profit 
at  that  sale,  he  deprived  the  plaintiffs  of  that  opportunity. 
In  justice  and  conscience,  therefore,  he  ought  to  be  estopped 
from  objecting  that  the  goods  did  not  correspond  with  the  sample. 
I  think,  therefore,  that  there  is  no  ground  either  for  a  nonsuit 
or  a  new  trial,  and  that  this  rule  ought  to  be  discharged. 

HOLBOYD,  J.  :t 

I  am  of  the  same  opinion.  The  objection  of  variance  applies 
to  those  cases  only  where  the  declaration  states  one  ground  of 
action,  and  the  party  gives  proof  of  another.  In  that  case  the 
[  *39S  ]  plaintiffs  must  *be  nonsuited,  because  the  defendant  comes 
prepared  to  defend  himself  only  against  the  contract  stated  in 
the  declaration.  That  is  not  the  present  case.  Though  the 
goods  are  sold  by  sample,  still  it  is  true  that  there  was  a  sale  of 
goods  as  described  in  the  declaration,  viz.  such  a  quantity  of  such 
kind  of  goods ;  the  contract,  besides,  states  them  to  have  been 
sold  by  sample.  That  is  a  collateral  contract  on  the  part  of  the 
seller,  that  the  goods  should  correspond  with  the  sample.  If 
they  do  not  answer  the  sample,  the  effect  of  that  is,  that  the 
defendant  may  not  be  bound  to  accept  them ;  or,  if  he  does  so, 
he  may  have  a  right  of  action  for  the  damages  he  sustains  by 
reason  of  their  not  corresponding  with  the  sample.  I  am,  there- 
fore, of  opinion  that  the  objection  as  to  the  variance  cannot 
prevail.  Then,  as  to  the  next  question,  I  am  of  opinion  that  the 
defendant,  after  what  has  happened,  cannot  now  say  that  this 
contract  is  wholly  void  on  the  ground  that  the  goods  do  not 
correspond  with  the  sample.  By  the  terms  of  the  contract  he 
has  a  right  to  require  the  rice  to  be  put  up  for  sale  in  the  name 
of  the  original  proprietors.  The  samples  at  the  public  sale  were 
inferior  to  the  original  purchase  sample.    The  defendant  saw 

t  Bayley,  J.  was  absent  at  Chambers. 
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them ;  and  he  then  had  a  right  to  annul  the  contract  altogether.  pabkeb 
He,  however,  does  not  do  that ;  but  he  treats  the  goods  as  if  they  palmeb. 
actually  corresponded  with  the  sample.  Now  a  purchaser  may 
perhaps  suffer  less  inconvenience  by  taking  the  goods,  though 
inferior  in  quality  to  the  sample,  than  by  refusing  them  altogether ; 
and  if  he  takes  them  under  those  circumstances  he  will  be 
entitled  to  such  damage  as  he  may  sustain  by  their  not  answer- 
ing the  description  in  the  contract.  The  defendant  treats  the 
goods,  at  the  time  of  the  second  sale,  as  if  they  were  his  own 
^property,  for  he  actually  attempts  to  dispose  of  them  as  such.  [  ^394  ] 
By  assuming  the  dominion  over  the  property,  he  treats  the  first 
sale  to  him  as  a  valid  sale,  and  he  cannot  afterwards  insist  that 
it  is  void.  I  think,  therefore,  that  the  plaintiff,  though  he  could 
not  be  obliged  to  part  with  the  rice,  on  account  of  his  lien,  till 
the  deposit  was  paid,  still  may  insist  on  the  defendant's  taking 
the  rice  and  paying  for  it,  subject  to  the  right  of  the  latter  to 
bring  an  action  for  damages,  on  the  ground  that  they  did  not 
correspond  with  the  goods  actually  agreed  for.  I  think,  there- 
fore, that  there  is  no  ground  either  for  a  nonsuit  or  a  new  trial, 
and  that  this  rule  ought  to  be  discharged. 

Best,  J. : 

I  entirely  agree  with  the  rest  of  the  Court  on  both  points.  It 
is  unnecessary  for  me  to  add  any  thing  to  what  has  already 
been  said  by  the  Court  upon  the  objection  of  variance.  With 
respect  to  the  other  point,  I  am  clearly  of  opinion  that  the 
plaintiff  is  entitled  to  maintain  this  action,  although  it  appear  that 
the  bulk  does  not  correspond  with  the  sample.  In  this  case,  if 
the  rice  had  been  transferred  into  the  name  of  the  purchaser, 
that  would  have  amounted  to  a  symbolical  delivery.  That  has 
not  been  done  in  this  case,  merely  because,  if  it  had  been  so 
transferred  to  his  name,  and  bought  in  at  the  sale,  a  duty  would 
have  been  payable.  If,  however,  the  purchaser  professes  to  act 
on  the  contract,  although  the  goods  be  not  actually  transferred 
into  his  name ;  if  he  avails  himself  of  the  privilege  of  selling, 
though  under  the  name  of  another  owner,  that  must  be  considered 
as  a  sale  by  himself ;  and  the  taking  upon  himself  the  disposition 
of  the  goods  is  equivalent  to  an  acceptance.  It  appears  here,  that 
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Parker  ^before  the  goods  were  put  up  a  second  time  to  sale  by  the 
palmrr.  defendant,  he  knew  that  they  did  not  exactly  correspond  with 
[  *395  ]  the  sample.  If,  before  the  second  sale,  he  had  rejected  the  goods, 
he  might  have  brought  himself  within  the  principle  laid  down  in 
Yates  V.  Pym,\  but  he  thinks  proper  to  take  the  chance  of  gain- 
ing a  profit  by  bringing  them  to  a  good  market,  intending,  at  the 
same  time,  if  they  did  not  sell  to  a  profit,  to  attempt  to  return 
back  the  goods.  ]  think,  however,  that  by  treating  the  goods  as 
his  own,  he  has  placed  himself  in  a  situation  in  which  he  is  in 
no  condition  to  answer  an  action  for  goods  sold.  He  may  still 
bring  an  action  for  breach  of  the  warranty ;  but  it  is  too  late  for 
him  to  repudiate  the  contreict.  I  think,  therefore,  that  the  ques- 
tion was  properly  left  to  the  jury,  whether  it  was  not  too  late  to 
return  the  goods,  and  that  this  rule  should  be  discharged. 

Rule  discharged. 


1821.        DOE,    ON    THE    Demise    of    THOMAS    BRYAN,    v. 
[■;;;7]  CHRISTOPHER  BANCKS.J 

(4  Bam.  &  Aid.  401-410 ;  S.  C.  Gow,  N.  P.  220.) 

A  lease  of  ooal  mines  reserved  a  royalty  rent  for  every  ton  of  coals 
raised,  and  contained  a  proviso  that  the  lease  should  be  void,  to  all 
intents  and  purposes,  if  the  tenant  should  '*  cease  working  at  any  time 
two  years."  After  the  working  had  ceased  more  than  two  years,  the 
lessor  received  rent :  Held,  that  a  tenancy  from  year  to  year  was  not 
thereby  created ;  for  the  lease  was  not  absolutely  void  by  the  cesser  to 
work,  but  voidable  only  at  the  option  of  the  lessor,  and  that  he  might 
avoid  the  lease  upon  any  cesser  to  work  commencing  two  years  before 
the  day  of  demise  in  the  ejectment. 

Ejectment    to  recover  lands  and  mines  in  the  parish  of 

Broseley,  in  the  county  of  Salop.    The  day  of  demise  laid  in  the 

declaration  was  the  18th  of  April,  1820.    At  the  trial  before 

Richardson,  J.  at  the  last  Summer  Assizes  for  the  county  of 

Salop,  it  appeared  in  evidence,  that  on  the  14th  December,  1802, 

Thomas  Bryan,  by  an  indenture  of  lease  demised  to  Thomas 

f  ^402  ]      *Coombe  and  others  all  the  colliery,  coal-work,  iron,  stone- work, 

rocks  and  quarries,  in  and  under  certain  pieces  of  ground  of 

t  16  E.  B.  663  (6  Taunt.  446).  Judicial  Committee  in  Davenport  v. 

1  Cited  in  the  judgment  of  the      The  Queen  {1811)  3  Aj^^,  Cos.  116,  \29, 


BA27CKS. 
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T.  Bryan,  in  the  parish  of  Broseley,  except  trees,  &c.,  with  liberty  Dob 
to  make  pits,  &c.  Habendum  from  the  Ist  of  January  next  for  bbyan 
99  years,  rendering  a  royalty  rent  of  Is.  2d.  for  every  ton  of 
coals,  and  S«.  6d.  per  acre  for  the  land.  The  lease  contained  the 
following  proviso:  "Provided  also,  and  it  is  mutually  agreed 
between  the  parties  hereto,  that  the  aforesaid  works  should 
commence  and  begin  within  one  year  from  the  date  thereof,  and 
if  the  same  should  stop  or  cease  working  at  any  time  two  years, 
this  lease  shall  be  deemed  void  to  all  intents  and  purposes."  In 
1809  the  lease  was  assigned  to  the  defendant,  and  he  worked  the 
mines  effectually  till  May,  1818,  when  he  withdrew  the 
machinery,  and,  in  fact,  abandoned  them.  In  May,  1815,  May, 
1817,  and  April,  1819,  he,  for  the  purpose  of  preserving  the 
lease,  raised  a  few  tons  of  coals  of  hardly  any  value.  At 
Michaelmas,  1817,  Bryan  received  rent,  and  gave  a  receipt  in 
the  following  words :  "  Eeceived,  the  29th  September,  1817,  of 
Mr.  Bancks,  by  the  hands  of  Mr.  Birch,  the  sum  of  4Z.  3«.  for 
haU  a  year's  rent  for  land  and  pits,  due  this  day,  by  me."  In 
March,  1818,  Bryan  took  possession  of  the  mines ;  but  Bancks 
brought  an  ejectment,  and  in  Trinity  Term,  1819,  obtained  judg- 
ment by  default,  and  a  writ  of  possession  was  executed  in 
Bancks's  favour.  It  was  objected,  on  the  part  of  the  defendant, 
that  there  was  no  forfeiture  of  the  lease,  as  the  works  had  never 
ceased  for  two  years.  Secondly,  that  the  forfeiture  had  been 
waived  by  the  receipt  of  rent  on  the  29th  of  September,  1817 ; 
and,  thirdly,  that,  at  any  rate,  by  the  receipt  of  rent  since  the 
forfeiture,  a  tenancy  from  year  to  year  had  been  created,  which 
could  only  be  determined  *by  a  notice  to  quit.  The  jury  ex-  [  •403  ] 
pressly  found,  that  since  1818  the  workings  had  been  temporary, 
collusive,  and  fraudulent.  Biohabdson,  J.  thereupon  directed  a 
verdict  to  be  entered  for  the  lessor  of  the  plaintiff,  reserving  to 
the  defendant  leave  to  move  to  enter  a  nonsuit  on  the  objections 
made  at  the  trial.  A  rule  nisi  for  this  purpose  having  been 
obtained  in  last  Michaelmas  Term, 

Campbell  now  shewed  cause : 

The  working  of  the  mines  to  preserve  the  lease  must  be  bond 
fide,  the  rent  depending  upon  the  coals  raised. 
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Doe  (The  Court  intimated  a  clear  opinion  in  favour  of  the  lessor  of 

Bbyan       ^^^  plaintiff  on  this  point,  and  desired  CampbeU  to  proceed  to  the 
„  «•  others.) 

Secondly,  the  proviso  in  this  case  is,  that  the  lease  shall  be  void 
to  all  intents  and  purposes.  It  cannot,  therefore,  be  confirmed 
as  against  the  landlord  by  the  receipt  of  rent.  In  Go.  Litt.  215  a 
it  is  laid  down  ''  that  where  the  estate  or  lease  is  ipso  facto  void 
by  the  condition  or  limitation,  no  acceptance  of  the  rent  after 
can  make  it  to  have  a  continuance :  otherwise  it  is  of  an  estate 
or  lease  voidable  by  entry."  t  And  the  reason  for  the  distinction 
is,  that  the  acceptance  of  rent  cannot  make  a  new  lease  when  the 
old  one  is  determined ;  but  the  acceptance  of  the  rent  is  a  suffi- 
cient declaration  that  it  is  the  lessor's  will  to  continue  the  lease ; 
for  he  is  not  entitled  to  the  rent  but  by  the  lease.  Finch  v. 
Throckmorton,l  and  Mvlcarry  v.  Eyres  and  Others, §  are  also 
authorities  in  point.  Thirdly,  no  tenancy  from  year  to  year  was 
[  *404  ]  created  for  the  rent  received  at  Michaelmas,  *1817,  may  well  be 
considered  as  received  under  the  lease.  The  landlord  may  be 
admitted  to  say,  that  although  the  lease  subsisted  to  that  time, 
it  was  forfeited  before  March,  1818,  when  he  took  possession. 
He  may  date  the  commencement  of  the  two  years  at  any  time,  so 
as  to  make  the  completion  of  it  at  any  period  in  the  interval 
between  the  receipt  of  the  rent  and  the  act  of  taking  possession. 
This  is  a  continuing  forfeiture ;  and  the  landlord  may  take 
advantage  of  it  at  any  time  while  it  does  continue. 

JerviSf  contra  : 

The  working  of  the  coal-pits  first  ceased  in  March,  1818.  In 
March,  1816,  a  forfeiture  was  complete.  The  lease  then  became 
void  to  all  intents  and  purposes.  It  was  void,  therefore,  both  as 
to  landlord  and  tenant.  The  receipt  of  rent  subsequently  to  that 
period  created  a  tenancy  from  year  to  year,  which  ought  to  have 
been  determined  by  a  notice  to  quit.  On  the  other  hand,  if  the 
lease  was  only  voidable  at  the  option  of  the  lessor,  the  receipt  of 
rent  would  confirm  it  to  that  period.    If  this  be  not  the  true 

t  1  Inst.  215  a ;    and  see  3  Co.         %  Oro.  Eliz.  221. 
Bep.  65  a.  §  Cro.  Car.  511. 
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construction  of  the  lease,  the  consequence  may  be,  that  the  land-        Doe 

lord,  by  not  insisting  on  a  forfeiture  in  the  first  instance,  may  Beyah 

induce  the  tenant  to  make  expensive  improvements,  and  after-  bancks. 
wards  deprive  him  of  the  benefit  arising  from  them. 

Abbott,  Ch.  J, : 

The  question  in  this  case  is,  whether  the  lessor  of  the  plaintiff, 
in  the  month  of  March,  1818,  when  he  actually  entered  and  took 
possession  of  the  farm,  had  a  right  to  do  so.  As  the  judgment 
obtained  against  the  lessor  of  the  plaintiff,  in  1819,  is  no  bar  to 
the  plaintiff  recovering  in  this  action,  so  neither  will  our  judg- 
ment in  favour  of  the  lessor  of  the  plaintiff  be  conclusive  *against  [  hob  ] 
the  defendant,  but  he  may  in  his  turn  bring  another  ejectment. 
I  am  clearly  of  opinion,  that  in  March,  1818,  the  lessor  of  the 
plaintiff  had  a  right  to  recover.  If  the  defendant,  the  tenant  of 
the  mine,  had  first  ceased  to  work  on  Michaelmas  day,  1816,  the 
landlord  would  have  had  a  right  to  receive  the  rent  that  became 
due  on  Michaelmas  day,  1817,  because  the  cesser  for  two  years  is 
requisite,  in  order  to  make  the  lease  void,  and  he  would  also 
have  a  right  to  enter  on  the  day  after  Michaelmas  day,  1817 ; 
and  if  he  had  a  right  to  enter,  provided  the  cesser  had  been  for 
two  years  only,  terminating  at  Michaelmas  day,  1817,  which  is 
the  day  of  the  receipt  of  the  rent,  it  remains  to  be  considered, 
whether,  if  the  tenant  had  ceased  to  work  for  six  years,  the  lessor 
of  the  plaintiff  would  have  had  a  right  which  he  would  have  had 
on  a  cesser  of  two  years.  Unless  the  defendant  can  establish, 
first,  that  this  lease  became  absolutely  null  and  void  at  the  end 
of  the  first  two  years  against  both  parties,  so  that  no  action 
whatever  could  be  brought  upon  it,  and  unless  he  can  also 
establish  that  the  receipt  of  rent  had  the  effect  of  creating  a  new 
tenancy  from  year  to  year,  requiring  notice  to  quit,  the  plaintiff 
is  clearly  entitled  to  recover.  I  am  of  opinion,  that,  notwith- 
standing the  language  of  this  lease,  it  did  not  become  absolutely 
void  by  a  cesser  of  two  years,  unless  the  landlord  thought  fit  to 
make  it  so.  If,  indeed,  it  were  held,  that  a  lease  thus  became 
absolutely  null  and  void,  even  where  it  was  made  to  appear  that 
there  had  been  a  continuance  of  the  receipt  of  rent  afterwards, 
the  consequence  might  be,  that  when  the  landlord  at  an  advanced 
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Dob  period  brought  hia  action  of  covenant,  he  might  be  told  that  he 
brtan  ^^d  ^0  right  to  maintain  that  action,  on  the  ground  that  the 
Bancks.  ^^^^  ^^^  *become  void  by  forfeiture  many  years  before.  My 
f  *406  ]  opinion  is,  that  the  lease  did  not  become  absolutely  void  at  the 
end  of  the  first  two  years,  unless  the  landlord  chose  to  make  it 
so.  He,  however,  forbears  to  do  so,  and  continues  receiving  the 
rent,  and  giving  the  tenant  an  opportunity  of  setting  to  work  at 
the  mines,  which  he  neglects  to  do.  I  am  of  opinion,  that  the 
landlord  had  a  right,  as  soon  as  he  had  received  the  rent  up  to 
Michaelmas  day,  1817,  to  enter  and  avail  himself  of  the  forfeiture 
incurred  during  the  last  two  years.  I  think  he  might  have  done 
so  on  the  very  next  day :  at  any  rate,  he  has  a  right,  now  that 
there  has  been  a  continued  cesser  for  two  years  previous  to  the 
ejectment  brought,  to  enter  upon  it.  There  is  no  distinction 
between  the  very  day  after  the  receipt  of  the  rent  and  the  period 
of  a  week  or  month.  I  am  of  opinion,  that  the  legal  effect  of  this 
instrument  is,  that  it  is  voidable  only  at  the  election  of  the  land- 
lord, and  that  he  is  at  liberty  to  make  the  lease  void  at  the  end 
of  any  two  years,  during  which  two  years  there  had  been  a  con- 
tinued cesser  to  work.  In  the  present  case,  the  defendant  had 
ceased  to  work  for  the  period  of  two  years  previous  to  the 
commencement  of  the  action.  I  think,  therefore,  that  the 
plaintiff  is  entitled  to  recover.  This  rule,  therefore,  must  be  dis- 
charged. 

Baylby,  J. : 

I  am  of  opinion,  that  the  true  construction  of  the  proviso  in 
this  lease,  **  that  it  shall  be  null  and  void  to  all  intents  and  pur- 
poses upon  a  cesser  of  two  years,"  is,  that  it  shall  be  voidable 
only  at  the  option  of  the  lessor,  and  that  it  does  not  lie  in  th» 
mouth  of  the  lessee,  who  has  been  guilty  of  a  wrongful  act,  in 
[  ♦407  ]  omitting  to  work  in  pursuance  of  his  covenant,  *to  avail  himself 
of  that  wrongful  act,  and  to  insist,  that  thereby  the  lease  has 
become  void  to  all  intents  and  purposes.  By  the  express  pro- 
visions of  the  13  Eliz.  c.  10,  certain  ecclesiastical  leases  are  made 
void,  to  all  intents,  constructions,  and  purposes ;  yet  it  has  been 
frequently  held,  that  such  leases  are  good,  during  the  life  of  the 
person  by  whom  they  are  made.    I  think,  therefore,  that  the  fair 
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construction  of  this  lease  is,  that  it  is  void  only  at  the  option  of  Dge 
the  lessor,  and  that  the  receipt  of  the  rent  on  the  29th  Septem-  bryan 
ber,  1817,  has  not  destroyed  his  right  to  bring  this  ejectment,  banckb. 
I  consider  the  demise  as  being,  in  substance,  made  in  March, 
1818,  when  he  entered  on  the  premises.  Now  if  he  had  then 
brought  an  ejectment,  he  might  have  called  a  witness  to  prove, 
that  from  March,  1816,  down  to  March,  1818,  he  had  been  con- 
stantly watching  the  pit,  and  that  no  work  had  been  going  on. 
That  witness  may  not  have  known  the  pit  before ;  and  it  surely 
would  be  no  answer  to  say,  that  the  defendant  had  been  guilty  of 
a  previous  cesser,  or,  in  other  words,  that  he  had  not  worked  the 
mine  from  the  1st  of  March,  1818.  The  effect  of  the  receipt  of 
rent  on  the  29th  September,  1817,  cannot  amount  to  more  than 
an  acknowledgment  on  the  part  of  the  lessor  of  the  plaintiff,  that 
no  forfeiture  was  then  complete.  He  does  not  thereby  admit 
that  a  forfeiture  may  not  have  been  inchoate,  but  merely  that  it 
was  not  complete,  so  as  to  entitle  him  to  bring  an  ejectment.  I 
think  that  the  landlord  has  it  in  his  election  to  make  this  lease 
void  or  not ;  that  he  is  not  bound  to  exercise  that  election  in  the 
first  instance ;  and  that  though  he  may  waive  it  from  time  to 
time,  he  is  at  liberty  afterwards  to  insist  on  the  forfeiture  in 
respect  of  *subsequent  misconduct.  The  case  of  Doe,  on  the  [  ♦408  ] 
demise  of  Boscaiven  v.  BUsb,\  is  very  much  in  point.  There  it 
was  expressly  held,  that  a  lessor  who  has  a  right  of  re-entry 
reserved,  on  a  breach  of  a  covenant  not  to  underlet,  does  not,  by 
waiving  his  re-entry  on  one  underletting,  lose  his  right  to  re-enter 
on  a  subsequent  underletting.  And  Gibbs,  J.  is  there  reported 
to  have  said,  '^  It  might  as  well  be  contended,  that  if  a  landlord 
once  knew  that  his  premises  were  out  of  repair,  and  did  not  sue 
instantly,  he  could  never  after  re-enter  for  a  breach  of  covenant 
committed  by  their  not  being  repaired."  I  am  of  opinion,  that 
the  receipt  of  the  rent,  in  September,  1817,  did  not  destroy  the 
right  of  the  lessor  of  the  plaintiff  to  take  any  part  of  the  period 
between  September,  1815,  and  September,  1817,  as  a  period  in 
which  a  forfeiture  was  inchoate  and  beginning ;  and  that  if  the 
cause  of  forfeiture  continued,  he  is  at  liberty  to  add  to  that  the 
subsequent  period,  from  September  till  the  March  following,  so 

t  4  Taunt.  735. 

T  2 
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Dob        as  to  complete  the  period  of  two  years.     For  these  reasons  it 
Bbyak       seems  to  me  that  the  verdict  was  right. 

V. 
BAKCK&         TT  _ 

HOLROYD,  J.  : 

I  am  of  opinion,  that  the  tenant  cannot  insist  that  the  lease  is 
void  against  the  will  of  his  landlord,  and  also,  that  the  accept- 
ance of  the  rent  will  not  create  a  tenancy  from  year  to  year. 
The  tenant  cannot  insist  that  his  own  act  amounted  to  a  forfei- 
ture; if  he  could,  the  consequence  would  be,  that  in  every 
instance  of  an  action  of  covenant  for  rent  brought  on  a  lease 
containing  a  proviso,  that  it  should  be  void  on  the  non-perfor- 
[  «409  ]  mance  of  the  covenants,  the  landlord  would  ^be  defeated  by  a 
tenant  shewing  his  own  default  at  a  prior  period,  which  made  the 
lease  void.  If  that  be  so,  there  is  nothing  to  prevent  the  land- 
lord claiming  for  the  forfeiture  of  this  lease,  for  a  ceasing  to 
work  subsequent  to  the  29th  September,  1815.  That  ceasing  to 
work  for  two  years  after  the  29th  of  September,  1815,  would  not 
make  a  forfeiture  until  after  the  expiration  of  the  day  of  the 
29th  September,  1817.  Now  that  is  not  inconsistent  with  the 
receipt  of  the  rent  on  that  day,  for  supposing  it  to  be  a  receipt  of 
rent  under  the  lease,  still  the  landlord  may  consistently  say  that 
the  lease  was  forfeited  on  the  80th  September,  or  the  1st  of 
October,  1817,  for  two  years  cesser  of  work  prior  to  either  of 
those  days.  Although  the  landlord,  by  the  receipt  of  the  rent  on 
the  29th  September,  1817,  may  have  admitted  that  the  lease  was 
existing  on  that  day,  yet  he  may  avoid  it  on  a  forfeiture  which 
became  complete  at  a  subsequent  period. 

Best,  J. : 

In  construing  this  clause  of  the  lease,  we  must  look  to  the 
object  which  the  parties  had  in  view.  The  rent  was  to  depend 
upon  the  number  of  tons  of  coals  raised.  In  order  to  derive  any 
benefit  from  the  mine,  it  was  the  object  of  the  landlord,  by  intro- 
ducing this  clause,  to  compel  his  tenant  to  work  it.  The  clause 
therefore  was  introduced  solely  for  the  benefit  of  the  landlord,  to 
enable  him  in  case  of  a  cesser  to  work,  to  take  possession  of  the 
mines,  and  either  work  them  himself,  or  let  them  to  some  other 
tenant.     That    therefore  being    the  object  of   the  parties  in 
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introdacing  this  clause,  I  think  it  will  be  full^  answered,  by        dob 
holding  the  lease  to  be  void  at  the  option  of  the  landlord.       bbtan 
Besides,  I  take  it  to  be  an  universal  principle  of  law  and  justice,  ^- 

that  no  man  can  take  advantage  of  his  own  wrong.  *Now  it 
would  be  most  inconsistent  with  that  principle,  to  permit  the  de-  '-  -■ 
fendant  to  protect  himself  against  the  consequences  of  this  action, 
by  afterwards  setting  up  his  own  wrongful  act  at  a  former  period. 
It  appears  to  me  that  this  was  a  continued  forfeiture,  and  that 
the  landlord  had  a  right  to  take  advantage  of  it,  whenever  he 
thought  proper  so  to  do.  If  the  tenant  be  induced  by  the  land- 
lord's not  taking  advantage  of  the  forfeiture  in  the  first  instance 
to  make  improvements,  a  court  of  equity  would  perhaps  grant 
him  relief.    Upon  the  whole,  I  am  of  opinion  that  the  rule  for  a 

new  trial  should  be  discharged. 

Ride  discharged. 


TKEACHER  v.   HINTON.f  i82i. 

(4  Bam.  &  Aid.  413—417.)  .", 

In  an  action  against  the  acceptor  of  a  biU  payable  at  a  banker's,  it  is 
not  necessary  to  prove  notice  of  non-payment  to  the  acceptor. 

Declabation  by  the  indorsee,  against  the  acceptor  of  a  bill  of 
exchange,  addressed  to  the  defendant,  at  Plymouth,  and  accepted, 
payable  at  Sir  John  Lubbock's  &  Co.,  bankers,  London.  The 
declaration  contained  an  averment  of  presentment  at  Sir  John 
Lubbock's  &  Co.,  refusal  of  payment,  and  notice  to  the  de- 
fendant. At  the  trial  before  Abbott,  Gh.  J.  at  the  London 
sittings  after  last  Michaelmas  Term,  the  ^plaintiff  proved  the  [  *414  ] 
hand-writing  of  the  defendant,  the  presentment  at  Sir  John 
Lubbock's  &  Co.,  and  the  refusal  to  pay.  Abbott,  Ch.  J.  incUned 
to  think,  that  since  the  late  decision  of  the  House  of  Lords, 
in  Rotoe  v.  Young,  I  the  plaintiff  was  bound  to  prove  that  he  had 
given  notice  of  non-payment  to  the  defendant;  and  the  cause 
being  undefended,  he  nonsuited  the  plaintiff,  with  liberty  for  him 
to  move  to  enter  a  verdict  for  the  sum  mentioned  in  the  bill. 

t   See  Edtvarda  v.  Dick,  p.  255,  %  21  E.  E.  91  (2  BH.  391 ;  2  Brod. 

ante.    And  see  note  there.— E.  C.  &  Bing.  165). 
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Tbbaoheb    a  rule  nisi   for  that  purpose  having  been  obtained    in  last 
HnrroN.      Hilary  Term, 

Wilde  now  shewed  cause.    *    *     * 

[  415  ]  Abraham,  contra,  was  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 
Bills  of  exchange,  of  late  years,  have  been  made  payable  by  the 
acceptor,  either  at  the  houses  of  his  friends  or  agents,  they  being 
expressly  named  in  the  acceptance,  or  at  banking-houses,  or  at 
houses  merely  described  by  their  number  in  a  certain  street.  It 
is  most  convenient,  that  the  same  rule  should  be  laid  down,  as 
applicable  to  all  these  cases.  The  most  plain  and  simple  rule  to 
lay  down  is  this,  that  the  effect  of  any  acceptance  in  any  of  these 
forms  is  a  substitution  of  the  house,  banker,  or  other  person 
therein  mentioned,  for  the  house  or  residence  of  the  acceptor 
and,  consequently,  that  the  presentment  at  the  house,  or  to  the 
person  named  in  the  acceptance,  is  equivalent  to  presentment 
at  the  house  of  the  acceptor.  This  rule,  I  think,  will  be  equally 
applicable  to  the  case  of  every  acceptance,  and  will  be  convenient 
and  advantageous  to  the  public.  On  the  other  point,  I  have  no 
doubt  that  the  Court  have  the  power,  in  this  case,  to  order  the 
verdict  to  be  entered  for  the  plaintiff.  I  have  frequently  adopted 
this  practice,  in  undefended  causes,  and  I  know  of  no  other  cer- 
tain mode  of  giving  the  defendant,  in  an  undefended  cause,  the 
benefit  of  a  legal  objection.. 

Baylby,  J. : 

I  have  no  doubt,  that,  under  the  circumstances  of  this  case, 
[  ♦iie  ]  the  Court  may  order  a  verdict  to  *be  entered  for  the  plaintiff.  It 
appears  from  the  evidence,  that  it  was  imperative  on  the  jury  to 
find  a  verdict  for  the  plaintiff.  When  the  Judge,  therefore,  non- 
suited, and  stated,  in  the  hearing  of  the  jury,  that  the  plaintiff 
should  be  at  liberty  to  move  to  enter  a  verdict,  and  no  objection 
was  made,  either  by  the  defendant  or  the  jury,  the  jury  in  fact 
consented  that  the  verdict  should  be  so  entered,  if  the  Court 
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thought  fit.    It  seems  to  me,  therefore,  that  when  it  is  entered,    Tbbagher 

it  becomes  the  verdict  of  the  jury,  as  much  as  if  it  had  been      hinton. 

originally  pronounced  by  them.    It  would  be  inconvenient,  in 

point  of  practice,  and  most  injurious  to  defendants,  if  the  rule 

were  otherwise ;  for  then  it  would  be  the  bounden  duty  of  the 

Judge  to  direct  a  verdict  to  be  given  for  the  plaintiff,  even  where 

he  entertained  a  doubt  as  to  the  plaintiff's  right,  in  point  of  law, 

to  recover;  and,  possibly,  the  defendant  (not  being  present) 

might  never  be  aware  of  the  legal  objection ;  whereas  by  the 

practice  of  nonsuiting,  the  defendant  must  have  notice,  because 

the  plaintiff  is  bound  to  serve  him  with  the  rule  nisi  for  entering 

a  verdict,  and  he  then  has  an  opportunity  of  shewing  cause 

against  that  rule.    On  the  other  point  I  have  no  doubt.    An 

acceptance  payable  at  a  banker's  is  substantially  a  statement  by 

the  acceptor,  that  that  is  the  place  at  which  payment  will  be 

made  by  himself,  his  banker,  or  his  agent ;  and  it  is  the  duty  of 

the  acceptor  to  take  care  that  such  payment  is  duly  made.    He 

has  an  opportunity,  from  time  to  time,  of  calling  on  the  bankers 

for  his  account,  and  he  may  give  them  directions  to  send  all  bills 

to  him  as  soon  as  they  are  paid,  and  then,  by  looking  at  such 

accounts,  he  will  know  whether  such  payments  have  been  made 

or  not ;  I  think,  therefore,  that  this  rule  should  be  made  absolute. 

HOLROYD,  J.:  [*17] 

I  am  clearly  of  opinion  that  this  is  not  a  cheque  ;  it  could  not 
be  declared  upon  as  a  cheque,  but  only  as  a  bill  of  exchange  ac- 
cepted by  the  defendant.  I  think  that  the  effect  of  this  special 
acceptance  is  an  engagement  on  the  part  of  the  acceptor  to  pay 
at  the  place  mentioned  in  the  bill,  either  by  himself  or  his  agent. 
That  was  the  ground  of  the  decision  of  the  House  of  Lords,  in 
the  late  case  of  Rowe  v.  Young y^  where  it  was  held,  that  the 
holder  is  bound  to  make  the  presentment  at  the  place  mentioned 
in  the  acceptance.  With  respect  to  the  other  point,  I  am  clearly 
of  opinion,  that,  under  the  circumstances  of  this  case,  the  Court 
is  well  warranted  in  ordering  a  verdict  to  be  entered  for  the 
plaintiff.  All  the  necessary  proof  was  given  to  entitle  the  plain- 
tiff to  recover,  and  it  was  imperative  on  the  jury  to  find  a  verdict 
t  21  E.  E.  91  (2  BHgh,  391 ;  2  Brod.  &  Bing.  165). 
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Tbeacheb  for  him.  The  Lord  Chief  Justice  having  a  doubt  on  a  point  of 
HiNTOH.  law,  stated,  in  the  hearing  of  the  jury,  that  there  should  be  a 
nonsuit,  with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict  in 
his  favour,  in  case  the  Court  should  be  of  opinion  that  the  doubt 
which  he  entertained  was  unfounded.  The  jury  assent  to  that, 
and  that  being  so,  the  case  may  be  considered  as  if  the  jury  had 
actually  pronounced  their  verdict  in  favour  of  the  plaintiff,  and 
the  Judge  had  then  interposed  and  said  that  he  had  a  doubt  on  a 
point  of  law,  and  that  the  plaintiff  should  be  nonsuited ;  and  if 
that  nonsuit  should  be  set  aside,  the  verdict  should  stand.  I 
think,  therefore,  that  the  verdict  ultimately  entered  for  the  plain- 
tiff is  to  be  considered  as  the  act  of  the  jury,  and  not  that  of  the 
Judge. 

Best,  J.  concurred. 


1821.  CAMPBELL   AND  Othees  v.   INNES. 

^^y  "'  (4  Bam.  &  Aid.  423—427.) 

[  42S  ]  Upon  a  policy  effected  (after  the  declaration  of  war  by  the  United 

States,  but  before  it  was  known  in  England),  in  which  it  was  not  stated 
in  the  policy,  nor  communicated  to  the  underwriter,  that  the  assured 
was  a  citizen  of  the  United  States,  and  the  loss  happened  in  consequence 
of  a  seizure  by  the  Gk>yemment  of  the  U.  S.  for  a  forfeiture  for  the 
breach  of  their  Non-importation  Act :  Held,  that  the  action  could  not  be 
maintained,  even  after  the  war  had  terminated. 

Assumpsit  on  a  policy  of  insurance,  dated  80th  July,  1812, 
upon  the  ship  Mars  and  her  cargo,  from  London  to  Norfolk,  in 
Virginia,  and  from  thence  to  Wilmington,  in  North  Carolina,  at 
a  premium  of  six  guineas  per  cent.,  against  all  risks,  American 
capture,  or  seizure  included.  The  declaration  averred  the 
interest  in  Messrs.  Levy  and  Gomez,  and  stated  a  loss,  by  the 
ship  being  seized,  detained,  and  carried  away,  by  certain  persons 
unknown  to  the  plaintiffs,  to  wit,  by  certain  enemies  of  our  lord 
the  King.  Plea,  general  issue.  At  the  trial,  before  Abbott, 
Gh.  J.  at  the  Guildhall  sittings  after  the  last  Hilary  Term, 
it  appeared,  that  the  ship  and  goods  in  question  were  the 
property  of  Messrs.  Levy  and  Gomez,  who  were  American  sub- 
jects, f    The  ship  sailed  on  her  voyage,  laden  with  British  goods, 

t  [8\c.  This  and  flimiliar  expres-  when  there  were  no  other  indepen- 
edons  were  less  improper  at  a  time      dent  States  in  America. — ^F.  P.] 
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on  the  22nd  July,  1812 ;  and  upon  her  arrival  at  Norfolk,  in  Campbell 
Virginia,  the  ship  and  cargo  were  seized  by  the  collector  of  the  inwbs. 
customs  for  that  port,  and  immediately  prosecuted  by  the 
American  Government,  as  being  forfeited  for  a  breach  of  the 
Non-importation  Act.  The  assured,  in  consequence,  imme- 
diately abandoned  the  ship  to  the  underwriters.  It  appeared,  also, 
that  war  was  declared  *by  the  American  Government,  in  July,  [  *424  ] 
1812,  before  the  ship  sailed  from  England,  but  that  circumstance 
-was  not  known  in  England  till  after  her  departure.  Abbott, 
Ch.  J.  was  of  opinion,  at  the  trial,  that  as  the  ship  was  seized  by 
the  American  Government,  on  account  of  the  war  with  America, 
and  as  the  assured  was  an  American  subject,  which  circumstance 
was  not  stated  on  the  face  of  the  policy,  and  did  not  appear  to  be 
known  to  the  underwriter  when  he  subscribed  the  policy,  the 
plaintiffs  were  not  entitled  to  recover.  He  therefore  directed  a 
nonsuit.    And  now 

Scarlett  moved  for  a  new  trial,  and  contended,  that  here  it 
being  expressly  stipulated,  that  the  insurance  should  be  against 
all  risks,  American  capture,  or  seizure  included,  there  was  no 
objection  to  the  plaintiffs*  recovering  now;  the  war  with 
America  being  at  an  end.  The  only  question  is,  whether  it  be 
lawful  for  an  underwriter  to  contract  to  insure  an  American 
subject  against  the  acts  of  his  own  Government,  and  there  is  no 
case  which  says  he  may  not  do  so  by  a  special  contract.  Here  it 
is  expressly  included  in  the  risk ;  and  upon  grounds  of  public 
policy  there  is  no  objection  to  the  allowance  of  such  insurances. 
The  case  of  Conway  v.  Gray  t  may  be  cited  to  the  contrary ;  but 
the  authority  of  that  case  has  been  much  doubted.  In  Sinieon 
V.  Bazettfl  Lord  Ellenborouoh  lays  it  down,  that  ''the  ex- 
clusion of  risk  occasioned  by  the  act  of  the  assured's  own 
Government  is  only  an  implied  exclusion  from  the  reason  and 
fitness  of  the  thing,  which  may  be  rebutted  by  circumstances ;" 
and  he  adds,  in  another  place,  that  *"  there  is  no  doubt  that  an  [  *425  ] 
insurance  upon  an  American  ship  against  American  embargo 

t  10  East,  536.    (This  case  was      (1862)  3  B.  &  S.  169 ;  32  L.  J.  Q.  B. 
expressly   overruled   by  Auhert   v.      50. — ^R.  0.) 
Gray   in   the  Exchequer  Chamber         :(  2  M.  &  S.  99. 
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Campbell  might  be  good,  notwithstanding  the  act  of  embargo  might  be 
IMKE&  considered  as  an  act  of  the  party's  own  Government  who  effected 
the  insurance.  For  not  only  an  insurance  against  the  act  of  his 
own  Government  but  even  against  his  own  act  might  be  good,  if 
the  underwriter  was  disposed  to  enter  into  so  hazardous  a  risk." 
Here  there  is  an  express  stipulation  introduced  into  the  policy, 
and  the  contract  was,  no  doubt,  made  with  a  view  to  the  very 
risk  which  afterwards  occasioned  the  loss. 

Abbott,  Ch.  J. : 

In  this  case,  the  policy  did  not  shew  that  the  property 
belonged  to  an  American  subject,  nor  did  it  appear  at  the  trial 
that  the  underwriter  was  acquainted  with  that  fact.  Now  an 
American  subject,  to  whom  a  ship  and  goods  are  consigned 
in  America,  if  he  knows  that  he  is  insured  against  a  loss  of  this 
description,  may  not  only  omit  to  take  proper  means  for  pre- 
venting such  loss,  but  may  possibly  facilitate  it  by  giving 
information  to  his  own  Government  upon  the  subject.  I  think 
that  that  is  a  risk  which  the  underwriter  ought  to  know  before  he 
subscribes  the  policy.  I  thought,  at  the  trial,  that,  as  it  did  not 
appear  by  the  policy,  and  was  not  communicated  to  the  under- 
writer in  this  case,  that  this  property  belonged  to  an  American 
subject,  the  plaintiffs  were  not  entitled  to  recover ;  I  am 
of  the  same  opinion  still.  This  rule  must,  therefore,  be 
refused. 

Baylet,  J. : 

In  Simeon  v.  BazeU,  the  underwriter  was  fully  acquainted 
with  all  the  circumstances,  and  it  was  distinctly  in  the  contem- 
plation of  both  parties  there  to  insure  against  the  act  of  the 
[  *426  J  Government  of  the  assured.  *It  was  upon  that  ground  that  the 
underwriter  was  held  to  be  liable.  But  in  this  case  it  does  not 
appear  that  the  underwriter  knew  the  ship  and  goods  to  be 
American  property.  Now  that  makes  a  material  difference  in 
his  risk;  for,  if  the  property  be  British  owned,  of  course  the 
owner  will  do  all  in  his  power  to  prevent  the  risk  from  occurring ; 
but  if  it  be  American  owned,  he  may,  if  he  be  secure  of  payment 
by  the  underwriter,  lend  himself  to  the  purposes  of  his  own 
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Groveminent,  and  assist  them  in  obtaining  possession  of  the    Campbell 
property  insured.     As  it  does  not,  therefore,  appear  distinctly       in^'ks. 
that  this  was  a  risk  within  the  contemplation  of  the  underwriter, 
at  the  time  he  subscribed  the  policy,  I  think  that  the  nonsuit 
was  right. 


HoLROTD  and  Best,  JJ.  concurred. 


Ride  refused. 


HETHEEINGTON    and  Anothbe  v.   VANE,  Baet.,        i82i. 

AND  Others.  Mayi2. 

(4  Bam.  &  Aid.  428—429.)  [  428  ] 

Where  the  plaintiff  being  possessed  of  a  house  and  land  in  E.  had  for 
60  years  exercised  rights  of  common  in  W. ;  but  it  appeared  that  this 
was  done  near  the  boundary  of  the  two  commons  of  W.  and  E.,  which 
lay  open  and  uninclosed  adjacent  to  each  other ;  and  it  also  appeared 
that  the  parties  exercising  the  right  did  not,  at  the  time,  know  the  exact 
boundary,  and  that  plaintiff  had  on  a  preyious  inclosure  of  the  E. 
common  obtained  an  allotment  there  in  respect  of  his  estate :  Held, 
that  the  Judge  was  right  in  leaving  it  to  the  jury  to  say,  whether  the 
evidence  was  referable  to  an  exerdse  of  the  right  in  E.  and  a  mistake 
of  the  boundary,  or  to  an  exercise  of  the  right  in  W. 

Tms  was  a  feigned  issue  to  try  the  right  of  the  plaintififs  to  an 
allotment  of  common  in  the  manor  of  Wythop,  in  the  parish 
of  Brigham,  in  the  county  of  Cumberland.  The  claim  was,  that 
plaintififs,  as  owners  and  proprietors  of  lands  and  tenements 
in  the  township  of  Embleton,  were  entitled  to  right  of  common 
of  pasture  within  the  manor  of  Wythop.  At  the  trial  at  the  last 
Carlisle  Assizes,  before  Best,  J.  it  appeared,  that  the  commons 
of  Wythop  and  Embleton  formerly  lay  open  and  uninclosed, 
adjacent  to  each  other,  and  that  the  boundaries  between  them 
were  not  at  that  time  distinctly  ascertained,  nor  until  about 
seven  years  ago,  when  the  boundary  was  settled  in  consequence 
of  an  action  between  the  Earl  of  Egremont  and  Sir  Frederick 
Yane.  The  plaintififs  were  proprietors  of  a  house  and  land  in 
Embleton;  and  it  was  distinctly  proved,  that  they  and  their 
predecessors  had,  for  60  years  past,  sheared  their  sheep  and 
exercised  other  rights  of  common,  in  places  which,  on  the  settle- 
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Hbthebino-  ment  of  the  boundary,  proved  to  be  on  the  Wythop  side  of  it. 


TON 


It  was  also  proved,  that  the  proprietors  of  the  estate  had 
Vane.  j^^gj  commonly  washed  their  sheep  at  a  brook  in  Wythop, 
but  occasionally  also  in  one  at  Embleton.  It  appeared,  however, 
that  at  the  time  these  acts  were  done,  the  parties  doing  them 
were  wholly  ignorant  of  the  exact  boundary,  and  that  the  plain- 
tiffs had  on  a  previous  inclosure  of  the  Embleton  common 
applied  for  and  received  an  allotment  in  respect  of  this  estate. 
[  '429  ]  The  learned  Judge  left  it  to  the  jury  to  say  *  whether  this 
evidence  was  referable  to  an  exercise  of  a  right  of  common 
within  Embleton,  and  a  mistake  as  to  the  exact  boundary,  or 
whether  it  was  to  be  considered  as  an  adverse  enjoyment  in 
Wythop,  with  the  knowledge  of  the  commoners  there,  and 
acquiesced  in  by  them.  The  jury  found  a  verdict  for  the  de- 
fendants. Scarlett  moved  for  a  new  trial,  on  the  ground  that 
this  was  a  misdirection  on  the  part  of  the  learned  Judge.  The 
rights  were  in  fact  exercised  within  the  manor  of  Wythop, 
and  that  for  a  long  period  of  time ;  and  the  parties  must  be 
taken  to  be  cognizant  of  their  own  boundaries,  and  to  have 
acquiesced.  No  doubt  can  be  entertained  that  a  right  of 
common,  in  respect  of  a  tenement  not  within  the  manor,  may  be 
acquired  by  usage.  And  he  referred  to  a  case  tried  before 
Bayley,  J.  at  Carlisle,  where  a  different  rule  had  prevailed. 

But  the  Court  were  of  opinion,  that  the  learned  Judge  had  in 
this  case  correctly  left  the  question  to  the  jury,  and  that  the 
jury  had  come  to  a  right  conclusion.  And  Baylet,  J.  added, 
that  in  the  case  before  him  there  was  not  any  dispute  as  to  the 
boundary,  and  that  the  question  was  not,  as  here,  to  which 
of  two  commons  the  exercise  of  the  right  was  applicable. 

Rvle  refused. 
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THE  KING  V.   HUNT.f  1821. 

JHav  12. 
(4  Bam.  &  Aid.  430—433.)  JL 

Upon  the  trial  of  an  information  for  a  libel  only  ten  special  jurymen        [  ^^^  -I 
appeared,  and  two  talesmen  were  sworn  on  the  jury.    It  is  no  ground 
for  a  new  trial  that  two  of  the  non-attending  special  jurymen  named  in 
the  pannel  had  not  been  summoned,  though  it  appeared  that  this  fact 
was  unknown  to  the  defendant  until  after  the  trial. 

This  was  an  information  by  the  Attorney-General  against  the 
defendant  for  a  libel.  At  the  trial,  at  the  last  sittings  at 
Westminster,  before  Abbott,  Gh.  J.  when  the  case  was  called  on, 
only  ten  of  the  special  jury  attended.  Two  talesmen  were 
accordingly  sworn,  and  the  defendant  was  convicted.    And  now 

Denman  moved  for  a  new  trial,  upon  the  affidavits  of  two  of 
the  special  jurymen,  who  had  not  attended,  stating,  that  they 
had  not  been  summoned,  and  also  on  the  affidavits  of  the  defen- 
dant and  his  attorney,  that  they  were  wholly  ignorant  of  that 
fact  till  after  the  trial  was  over ;  and  he  contended,  that  it  was 
absolutely  necessary  that  all  should  be  summoned ;  for  if  two 
may  be  omitted,  so  may  any  other  number ;  and  so  a  selection 
may  be  made  of  particular  persons  to  try  the  cause.  It  may  be 
said,  that  for  this  the  sheriff  is  punishable,  but  that  is  no  advan- 
tage to  a  defendant  who  suffers  by  his  improper  conduct.  But 
the  Act  of  Parliament  is  imperative,  for  it  requires  all  to  be  sum- 
moned. The  trial  is  altogether  wrong  in  consequence  of  this 
omission,  and  the  defendant  is  entitled  to  a  new  trial.  He 
referred  to  Hill  v.  Yates, I  Parker  v.  Thoroton,^  and  Dovey  v. 
Hobson.W 

Abbott,  Ch.  J. : 

No  case  has  been  cited  which  is  a  direct  authority  on  this 
question,  so  as  to  form  a  ground  *for  our  decision ;  we  must,       [  ^431  ] 
therefore,  look  to  the  principle  on  which  this  application  is 
founded.      There  has,  in  this  case,  been  an  omission  to  summon 
two  of  the  special  jurymen.     The  Court  is  not  without  proof  to 

t  Cp.  IrwinY.  Grey  (1867)  L.  R.  2  §  Str.  640 ;  2  Ld.  Baym.  1410. 

H.  L.  20.  'I  6  Taunt.  460 ;  2  Marsh.  154. 

X  HE.  B.  371  (12  East,  229). 
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The  Kiko  •  suspect  any  fraud  on  the  part  of  its  officers.  It  is  not  suggested, 
Hunt.  in  this  case,  that  the  omission  has  been  in  consequence  of 
collusion  with  any  other  person.  If,  then,  on  these  affidavits, 
we  were  to  grant  a  rule,  we  should  intimate  it  to  be  our  opinion, 
that  in  every  case  which  may  be  tried,  whether  civil  or  criminal, 
if  the  party  against  whom  the  verdict  passes  chooses  to  apply,  he 
will  be  entitled,  as  of  right,  to  a  new  trial,  in  case  he  shews 
to  the  Court  that  any  one  juryman  has  not  been  duly  summoned 
to  attend.  This  would  be  going  a  great  deal  too  far.  I  think, 
therefore,  that  we  ought  not  to  grant  this  rule. 

Baylbt,  J. : 

I  am  of  the  same  opinion.  If  we  were  to  accede  to  this  appli- 
cation, it  would  be  equally  competent  to  the  Grown,  in  case  of 
an  acquittal,  to  have  a  new  trial,  as  of  right ;  and,  therefore,  our 
granting  a  rule  in  this  case  would  tend  to  deprive  defendants  of 
the  protection  which  the  law  at  present  gives  to  them ;  and  this 
would  apply  to  all  cases,  criminal  as  well  as  civil.  It  would 
surely  be  a  monstrous  proposition  to  contend,  that,  after  an 
important  question  has  been  determined  at  Nisi  Prius,  the 
losing  party  might  have  a  new  trial,  because  the  sheriff  had 
omitted  to  summon  one  common  juryman  out  of  the  whole 
pannel.  It  is  argued,  that  if  so,  the  sheriff  might  omit  to 
summon  all  the  special  jurymen  but  one.  But  if  such  a  case 
were  to  occur,  the  Court  would  have  no  difficulty;  for  it  is 
[  •432  ]  clearly  competent  to  them,  in  their  discretion,  to  *grant  a  new 
trial.  This  is  not  an  application  of  that  sort ;  but  if  it  were,  I 
should  be  of  opinion,  that  as  there  is  no  reason  to  think  the 
jury  wrong  in  their  verdict,  the  Court  ought  not  to  interfere. 

HOLROYD,  J. : 

It  does  not  appear,  upon  these  affidavits,  that  any  reason  is 
suggested  why  the  sheriff  omitted  to  summon  these  two  jurymen, 
or  that  it  was  done  in  consequence  of  any  improper  practice. 
We  cannot,  in  the  absence  of  proof,  presume  that  any  thing  has 
been  done  corruptly.  If  that  were  so,  still  I  think  that  this 
could  not  be  considered  as  a  mis-trial.  If  it  could,  great 
mischief,  as  it  seems  to  me,  would  follow.    In  Crown  cases,  all 
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the  acquittals  would  be  void,  and  the  parties  might  be  tried     The  King 
again;  but  I  think  that  the  trial  cannot  so  be  treated  as  a       hunt. 
nullity ;  and,  as  there  is  no  other  ground  for  the  present  applica- 
tion, I  am  of  opinion  that  there  should  be  no  rule. 

Best,  J. : 

It  is  distinctly  stated  in  Dovey  v.  Hobson  by  Lord  Chief 
Justice  GiBBS,  that  applications  of  this  sort  must  be  to  the  dis- 
cretion of  the  Court,  and  that  they  will,  if  justice  requires  it, 
accede  to  them.  From  any  other  way  of  considering  the  question, 
great  mischief  would  ensue.  In  cases  of  felony  or  treason, 
where  a  party  has  been  acquitted,  it  would  follow,  that  the 
Crown,  on  proving  an  omission  by  the  sheriff  to  summon  one 
juryman,  might  try  the  case  a  second  time.  Taking  it  to  be  an 
application  to  our  discretion,  is  it  shewn  that  any  injustice  has 
been  done  ?  The  true  rule  is  this,  if  the  officer  has  not  done  his 
duty,  he  is  to  be  punished  for  it;  and  if  his  omission  has 
actually  produced  prejudice  to  the  party,  then  it  is  in  the  dis- 
cretion *of  the  Court  to  prevent  injustice  being  done,  by  granting  [  *433  ] 
a  new  trial.  In  this  case,  the  omission  is  not  shewn  to  have 
been  prejudicial  to  this  defendant;   and  therefore  I  think  the 

rule  ought  to  be  refused. 

Rvle  refused. 


DOE,   ON  THE  Demise  op  LLOYD  and  Another,  i82i. 

V.  DEAKIN  AND  Another.  ^^^ 

(4  Bam.  &  Aid.  43^-434.)  [  433  ] 

The  fact  of  a  tenant  for  life  not  having  been  seen  or  heard  of  for 
fourteen  years  by  a  person  residing  near  the  estate,  although  not  a 
memher  of  his  family,  is  primd  facie  eyidenoe  of  the  death  of  the 
tenant  for  life. 

Ejectment  for  certain  premises,  situate  at  Trewillan,  in  the 
county  of  Salop.  Plea,  general  issue.  The  demise  was  laid  in 
the  year  1818.  At  the  trial,  at  the  last  assizes  for  the  county  of 
Salop,  before  Garrow,  B.  it  became  necessary,  in  order  to 
establish  the  case  for  the  lessors  of  the  plaintiff,  to  prove  the 
death  of  Thomas  Tennatt,  who  had  been  tenant  for  life  of  the 
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i>0E  premises.  It  appeared  that  he  was  bom  in  February,  1759,  and 
Llotd  had  been  a  wanderer  daring  the  greater  part  of  his  life,  having 
DbIkin.  ^®^  absent  from  his  relations  from  1787  to  1804.  In  1804  he 
returned,  and  having  remained  a  short  time,  went  away  again. 
Since  that  time  he  had  not  been  seen  in  the  neighbourhood. 
These  facts  were  deposed  to  by  a  person  who  resided  near  the 
spot ;  but  no  one  of  the  family  was  called  as  a  witness.  The 
learned  Judge  directed  the  jury  that  this  was  prima  fade 
evidence  from  which  they  might  presume  Tennatt's  death,  and 
the  jury  accordingly  found  a  verdict  for  the  lessors  of  the 
plaintiff. 

Pearson  now  moved  for  a  new  trial,  and  contended,  that 
this  was  not  even  primd  facie  evidence.  It  may  be  admitted 
[  ^434  ]  *that  an  absence  for  fourteen  years,  where  the  individual  has 
not  been  heard  of  during  all  the  time,  may  furnish  a  presump- 
tion of  death  ;  but  that  must  be  with  reference  to  the  particular 
circumstances  of  each  case,  and  the  persons  proving  it.  If  any 
of  the  relations  had  been  called,  and  had  proved  these  facts,  it 
might  have  been  different ;  but  here  it  is  the  evidence  of  a  mere 
stranger,  residing  in  the  neighbourhood.  All  that  it  proves  is, 
therefore,  a  mere  absence  from  the  particular  place  for  fourteen 
years ;  but  no  presumption  of  death  arises  from  that  circum- 
stance alone.  Here,  too,  Tennatt  was  only  fifty-nine  years  of 
age  at  the  time  of  the  demise. 

Per  Curiam  : 

The  evidence  unanswered  was  sufficient  to  found  a  presump- 
tion of  Tennatt's  death.  And  although  the  demise  was  laid  in 
1818,  yet,  in  making  the  presumption,  the  jury  might  properly 
take  into  consideration  the  additional  fact,  that,  up  to  the  time 
of  the  trial  in  1821,  he  had  not  been  seen  in  the  neighbourhood 
where  this  property  was  situate,  to  which,  if  he  had  been  alive, 
he  would  have  been  entitled.  In  Doe  v.  Jesson,^  Lord  Ellen- 
borough  states,  that  the  presumption  of  the  duration  of  life  with 
respect  to  persons  of  whom  no  account  can  be  given  ends  at  the 
expiration  of  seven  years  from  the  time  when  they  were  last 
t  8  R.  R.  408,  at  p.  412  (6  East,  85). 
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known  to  be  living.    The  probability  here  is,  that  as  he  was        Dob 
entitled  to  this  property,  he  would  come  into  the  neighbourhood       llotd 
to  claim  it.    If  any  of  the  family  had  heard  of  him  since  1804, 
they  might  be  called  to  rebut  the  presumption.    And  if  Tannatt 
be  still  alive,  he  may  recover  the  possession  from  the  lessors  of 
the  plaintiff.    This  rule  must,  therefore,  be  refused. 

Ride  refused. 


V, 

Deakiv. 


SKINNER  AND   Others  v.   STOCKS.  i82i. 

(4  Bam.  &  Aid.  437—438.)  MayU. 

The  joint-owners  of  a  yessel  engaged  in  the  whale-fishery  may  sue  a        [  487  ] 
purchaser  for  the  piioe  of  whale-oil,  although  the  contract  of  sale  were 
made  by  one  of  the  part-owners,  and  the  purchaser  did  not  know  that 
other  persons  had  any  interest  in  the  transaction. 

Assumpsit  for  not  accepting,  pursuant  to  contract,  a  quantity 
of  whale-oil.  Plea,  general  issue.  At  the  trial,  at  the  last 
assizes  for  the  county  of  York,  before  Bayley,  J.  it  appeared 
that  the  plaintiffs  were  joint  part-owners  of  a  vessel  employed  in 
the  whale-fishery,  and  the  action  was  brought  to  recover  the 
price  of  some  whale-oil  sold  to  the  defendants.  The  contract 
had  been  made  by  Skinner  alone,  and  the  defendant  had  no 
knowledge  at  the  time  that  any  other  persons  were  interested  in 
the  transaction.  Brougham^  at  the  trial,  objected  that,  under 
these  circumstances,  the  action  could  not  be  maintained  by  the 
present  plaintiffs,  because,  if  so,  the  defendant  might  be  deprived 
of  his  right  of  set-off.  For  he  cannot  set  off  a  separate  debt  of 
Skinner  against  the  present  demand:  Lloyd  v.  ArchbowleA 
The  learned  Judge  at  the  trial  overruled  the  objection,  and  the 
plaintiffs  had  a  verdict. 

Brougham  now  renewed  his  objection,  and  moved  for  a  non- 
suit, by  leave  from  the  learned  Judge. 

Per  Curiam  : 

The  action  may  be  maintained  either  in  the  name  of  the 

t  11  E.  R.  595  (2  Taunt.  324). 
B.B. — ^voL.  xxm.  Z 
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Skutseb,     person  with  whom  the  contract  was  actually  made,  or  in  the 

Stocks,      name  of  the  parties  really  interested.     This  is  continually  done 

in  cases  of  policies  of  insurance.    If  the  introduction  of  these 

names  make  any  difference  in  fact  to  the  defendant,  by  affecting 

[♦4S8]      his  *right  of  set-off,  he  may  perhaps  apply  to  the  Court  for 

relief.    But  the  statutes  of  set-off  do  not  prevent  the  action 

from    being  maintainable  in  the    names    of    all    the    parties 

interested. 

Ride  refused. 


1821.  JOHNSON  AND   Others  v.  BAKER. 

^^y  15.  (4  Bam.  &  Aid.  440—443.) 

[  440  ]  Before  the  execution  of  a  composition-deed,  it  was  agreed,  in  the 

presence  of  the  surety  for  the  payment  of  the  composition,  that  it  should 
be  void  unless  all  the  creditors  executed  it.  The  surety,  at  the  same 
interview,  afterwards  executed  the  deed  in  the  ordinary  way,  without 
saying  anything  at  the  time  of  execution :  The  deed  was  then  delivered 
to  one  of  ^e  creditors,  in  order  that  he  might  get  it  executed  by  the  rest 
of  the  creditors :  Held,  that  this  was  to  be  considered  a  delivery  of  the 
deed  as  an  escrow,  and  that  all  the  creditors  not  having  executed  it,  the 
surety  was  not  bound. 

Covenant.  The  declaration  stated  a  deed  between  Eichard 
Bulpin,  of  the  first  part ;  William  Porter  and  the  defendant,  of 
the  second  part ;  George  Golman  and  Edward  Palmer,  of  the 
third  part ;  and  the  plaintiffs  and  certain  other  persons,  credi- 
tors of  Richard  Bulpin,  of  the  fourth  part ;  which  recited  that 
B.  B.  then  carried  on  the  business  of  a  linen-draper,  and  was 
justly  indebted  to  the  persons  named  parties  of  the  fourth  part, 
in  the  several  sums  of  money  set  opposite  to  their  names  at  the 
foot  of  the  deed ;  and  that  he  being  unable  to  pay  them  in  full, 
it  had  been  agreed  to  pay  12«.  in  the  pound,  in  full  discharge,  to 
be  secured  as  to  Is.,  part  of  such  12^.  in  the  pound,  by  bills 
drawn  upon  and  accepted  by  William  Porter  and  the  defendant ; 
and  as  to  5^.  in  the  pound,  by  bills  accepted  by  Colman  and 
Palmer.  It  then  set  out  a  covenant  by  the  defendant,  to  pay 
the  said  sum  of  Is.  in  the  pound  at  or  upon  the  4th  day  of 
[  ♦iii  ]  April.  Breach,  that  defendant  *did  not  pay,  pursuant  to  his 
covenants,  the  sum  of  7s.  in  the  pound,  on  the  debt  of  Bulpin, 


voL.xxin.J     1821.    K.  B.    4  B.  &  ALD.  441—442.  889 

to  the  plaintiffs.  The  defendant,  after  craving  oyer  of  the  deed,  Johnson 
pleaded,  first,  non  est  factum;  secondly,  that  the  deed  was  bakbb. 
delivered  as  an  escrow,  and  on  condition  that  the  same  should 
not  be  delivered  to  the  plaintiffs,  but  be  utterly  void  and  of  no 
effect,  unless  certain  creditors  of  the  said  B.  B.,  and  amongst 
others,  certain  persons  carrying  on  trade  under  the  firm  of 
Cooper  Brothers,  being  creditors  of  B.  B.,  should  sign  the  said 
indenture.  It  then  averred,  that  this  condition  had  not  been 
complied  with  :  Et  sic  non  est  factum.  Issues  having  been  taken 
thereon,  it  appeared  at  the  trial,  before  Abbott,  Gh.  J.  at  the 
last  sittings  at  Guildhall,  on  the  examination  of  Edward  Symes, 
the  defendant's  attorney,  who  was  the  subscribing  witness  to  the 
deed,  that  at  the  meeting  at  which  the  deed  was  executed  by  the 
defendant,  there  was  a  conversation  respecting  the  difficulty 
which  might  arise,  in  case  all  Bulpin's  creditors  did  not  execute 
the  deed,  when  it  was  stated  that  the  deed  should  be  void,  unless 
all  the  creditors  executed  it.  At  this  conversation  the  plaintiffs 
were  not  present  and  the  defendant  subsequently,  but  at  the 
same  interview,  executed  the  deed  in  the  ordinary  way,  and 
without  saying  any  thing  at  the  time  of  the  execution.  The 
deed  was  delivered  to  Bumell,  one  of  the  creditors,  who  was  to 
get  it  executed  by  the  other  parties.  Abbott,  Gh.  J.  at  the  trial, 
thought  that  the  condition  previously  expressed,  although  not 
introduced  into  the  act  of  delivery,  was  sufficient  to  make  this  a 
delivery  of  the  deed,  as  an  escrow  ;  and  as  it  appeared  that  the 
condition  had  not  been  complied  with,  he  held  that  the  plaintiffs 
were  not  entitled  to  recover,  and  directed  a  nonsuit. 

Marryaty  on  a  former  day,  moved  to  set  aside  the  nonsuit :       [  ^^2  ] 

This  is  a  delivery  by  the  defendant,  as  his  deed,  and  not  as 
an  escrow.  In  Sheppard's  Touchstone,  p.  66,  the  delivery  of  a 
deed  as  an  escrow  is  said  to  be  ''  where  one  doth  make  and  seal 
a  deed,  and  deliver  it  unto  a  stranger,  until  certain  conditions  be 
performed,  and  then  to  be  delivered  to  the  party."  But  he 
adds  two  cautions  :  "  First,  that  the  words  used  in  the  deUvery 
be  apt  and  proper;  second,  that  it  be  delivered  to  a  stranger,  and 
one  who  is  no  party  to  it."  Here  neither  of  these  requisites  has 
been  complied  with ;  for  the  deed  has  been  delivered  without  apt 

2  2 


840  1821.    K.  B.    4  B.  &  ALD.  442—443.  [b-b. 

Johnson     and  proper  words  at  the  time  of  delivery,  and  the  delivery  was  not 

Baksb.      ^  ^  stranger,  bat  to  a  party  to  the  deed.    In  Com.  Dig.,  tit.  Fait, 

A.  8,  it  is  laid  down,  that  if  it  be  delivered,  as  his  deed,  to  a 

stranger,  to  be  delivered  to  the  party  on  performance  of  a 

condition,  it  shall  be  his  deed  presently;  and  if  the  party 

obtains  it,  he  may  sue  before  the  condition  performed.    That  is, 

therefore,  an  express  authority  jin  point. 

Cur.  adv.  vuU. 
Per  CuBiAM : 

We  are  of  opinion,  in  this  case,  that  there  most  be  no  rnle 
granted.  The  conversation  which,  according  to  the  evidence  of 
Symes,  took  place  immediately  previous  to  the  execution  of  this 
deed,  must  be  taken  as  part  of  the  whole  transaction ;  and  if  so, 
the  subsequent  delivery  of  the  deed  by  the  defendant  was  con- 
ditional, and  not  absolute  on  his  part ;  and  then  the  defendant 
will  be  entitled  to  our  judgment.  The  passage  cited  from 
Comyns'  Digest  is  not  correct.  The  authority  quoted  for  the 
[  ♦443  ]  law  there  laid  down  is  Degory  *and  Roe's  case,t  where  it  is  un- 
doubtedly so  stated  in  the  course  of  the  argument  by  three 
Judges,  against  the  opinion  of  the  fourth.  But  it  does  not 
appear  in  Leonard  to, have  been  finally  decided;  and  upon 
looking  to  the  report  of  the  same  case,  in  Moore,  800,  it  will  be 
found,  that,  ultimately,  the  case  was  decided  the  other  way. 
That  case  is,  therefore,  an  authority  against  the  present  appli- 
cation. 

Rfde  refused. 

t  1  Leon.  162. 
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OF  ST.  BENEDICT,  in  the  Town  and  County  op      ^H^^ 
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(4  Bam.  &  Aid.  447—451.) 

Where  a  road  was  set  out  by  commiaaioiiers  under  a  local  Act,  and 
certain  persons  only  were  by  the  Act  to  use  it,  but  in  fact  it  had  been 
used  by  the  public  for  many  years,  it  was  held  that  this  was  not  suffi- 
cient evidence  of  a  dedication  to  the  public ;  and  that  if  it  was,  there 
being  no  evidence  that  the  parish  had  acquiesced  in  that  dedication,  it 
was  not  a  public  road  which  the  parish  were  bound  to  repair. 

Pbesentment,  in  the  asual  form,  by  a  magistrate  against  the 
defendants,  for  not  repairing  a  highway.  Plea,  Not  guilty. 
The  case  was  tried  at  the  Cambridge  Lent  Assizes,  1820,  before 
Graham,  B.  *when  a  verdict  was  found  for  the  Crown,  subject  [  *448  ] 
to  the  opinion  of  this  Court  on  the  following  case.  The  road, 
which  was  proved  to  be  out  of  repair,  was  situate  in  the 
defendants'  parish,  and  was  originally  made  under  the  provisions 
of  a  local  Act  passed  in  the  41  Geo.  III.  By  a  clause  in  that 
Act  the  commissioners  were  directed  to  set  out  two  specific 
private  roads,  therein  particularly  described,  which,  when  set 
out,  were  to  be  used  by  such  persons  only  as  were  entitled  to  use 
an  old  occupation-road,  running  in  the  same  direction  with  the 
latter  of  the  two  roads.  The  commissioners  acting  in  execution 
of  this  power,  by  their  award,  dated  June  27,  1808,  set  out  the 
road  presented  as  one  of  these  two  roads.  From  the  date  of  the 
award,  however,  until  the  finding  of  the  presentment,  the  road 
had  been  used  by  the  public  without  interruption  as  a  carriage- 
way. The  question  was,  whether  under  these  circumstances  this 
was  a  public  road,  which  the  parish  was  bound  to  repair. 

Bamewally  for  the  Grown  : 

This  is  a  public  road,  and,  consequently,  the  parish  are  bound 

to  repair  it.    It  is  clearly  established,  that  a  public  right  may 

be  acquired  by  the  user  of  that  which  was  originally  a  private 

road :  The  Trustees  of  the  Rughy  Charity  v.  Merrywether.\     The 

t  The  judgments  in  this  case  have  L.  J.  M.  0. 155 ;  but  are  not  entirely 

been  questioned :    see  ^.  y.  Leake  overruled. — B.  C. 

(1833)  5  B.  &  Ad,  469 ;  Reg.  v.  Brad-  %  10  E.  R.  528  (11  East,  376). 
fidd  (1874)  L.  E.  9  Q.  B.  552,  43 
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Thb  Kiko  same  rule  applies  to  bridges.  In  The  King  v.  The  West  Riding 
The  Ikhabi-  of  Yorkshire  t  it  was  held  that  if  a  bridge  be  of  public  utility, 
St  Benedkjt  ^^^  ^^^  ^^  *^®  public,  the  public  must  repair  it,  though  built 
by  an  individual,  and  the  use  of  it  by  the  public  was  considered 
[  •449  ]  evidence  that  it  was  of  public  utility.  In  Rex  v.  *Lloyd  J  it  was 
held,  that  a  road  originally  made  for  private  convenience,  but 
which  had  been  open  to  the  public  for  several  years,  without  any 
person  who  passed  through  it  meeting  with  interruption,  was  to 
be  considered  as  dedicated  to  the  public,  and  that  it  became  a 
highway,  to  obstruct  which  was  an  indictable  oflfence.  These  are 
authorities  to  shew,  that  where  a  road  is  originally  made  as  a 
private  road,  even  for  the  benefit  of  an  individual,  yet  if  it  be 
permitted  to  the  public  to  use  it  for  a  certain  time,  it  is  to  be 
presumed  that  the  owner  thereby  meant  to  dedicate  it  to  the 
public,  and  it  then  becomes  a  public  road.  There  is  no 
distinction  in  point  of  principle  between  this  case  and  the  cases 
cited  ;  for  the  clause  in  the  Act  of  Parliament  which  directs  that 
the  new  road  should  be  used  by  such  persons  only  as  were 
entitled  to  use  the  old  road  is  no  more  than  a  legislative 
declaration,  which  is  implied  by  the  common  law  in  the  case  of 
every  private  road,  that  none  but  those  having  a  right  shall  use 
it.  It  is  clear  that  the  old  road  might  by  user  have  become  a 
public  road,  and  the  parish  would  then  have  become  bound  to 
repair  it ;  and  if  so,  there  cannot  be  any  reason  why  the  new 
road,  substituted  for  it  by  this  Act  of  Parliament,  should  not 
also  become  a  public  road,  by  the  same  means. 

Robinson,  contra,  was  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  this  was  not  a  public  road,  and  that  the 
parish  are  not  bound  to  repair  it.  It  was  in  this  case,  as  appears 
from  the  clause  in  the  local  Act,  compulsory  on  the  owner  of  the 
[  *450  ]  Boil  to  permit  *a  qualified  passage,  viz.  to  all  persons  entitled  to 
use  the  old  occupation-road.  That  circumstance  distinguishes 
this  from  the  cases  cited.    If  this  be  a  public  road,  it  would 

t  6  B.  H.  439  (2  Eaat,  342).  |  10  B.  B.  674  (1  Obmp.  260). 
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follow  that  wherever,  under  an  inclosure  act,  an  occupation-road    The  Eiko 
was  Bet  out,  and  it  happened  to  be  convenient  for  passage,  it  ^he  Inhabi- 
would  become,  almost  immediately,  a  public  road,  and  the  burden  g^  BM^DfoT 
of  repairing  it  would  be  thrown  on  the  parish. 

Batlet,  J. : 

I  am  of  the  same  opinion.  I  do  not  accede  to  the  doctrine, 
that  because  there  is  a  dedication  of  the  road  by  the  owner  of  the 
SOD,  and  the  public  use  it,  that  the  parish  is  therefore  bound  to 
repair.  I  think  there  ought  to  be,  in  addition  to  that,  evidence 
of  an  acquiescence  by  the  parish  in  that  dedication.!  In  the 
case  of  bridges,  there  always  is  what  is  to  be  considered  as  an 
acquiescence  by  the  county.  The  county  is  not  liable  except  for 
bridges  made  in  highways ;  the  making  of  the  bridge,  and 
thereby  obstructing  the  road  while  the  bridge  is  making,  may  be 
treated  as  a  nuisance,  and  the  county  may,  if  it  think  fit,  stop 
its  progress  by  indictment,  and  the  forbearing  to  prosecute  in 
that  way  is  an  acquiescence  by  the  county  in  the  building  of  the 
bridge.!  But  in  the  case  of  a  parish,  they  have  no  power  to 
prevent  the  opening  of  a  road,  or  to  obstruct  the  public  use  of  it. 
It  would  be  most  unjust  if,  by  the  public  use  of  what  was  at 
first  a  private  road,  the  burden  of  repairing  it  could  be  removed 
from  the  persons  to  whom  the  use  of  it  was  at  first  confined,  and 
cast  upon  the  parish.  Admitting,  therefore,  that  in  this  case 
there  was  a  dedication  to  the  public,  (which,  I  think,  does  not 
sufficiently  appear,)  and  that  the  road  was  found  to  be  a  public 
benefit,  (which  I  am  not  sure  is  the  *case,)  I  think  that  in  con-  [  *45i  ] 
sequence  of  the  want  of  some  act  of  acquiescence  or  adoption  by 
the  parish,  they  are  not  liable  to  the  repair  of  this  road. 

HoLBOYD  and  Best,  JJ.  concurred. 

Judgment  for  the  defendants, 

t  ThiB  proposition  is  disseated  from  Southampton  (1886)  17  Q.  B.  D.  424, 

hy  Pakke,  J.  in  B.  y.  Leake  (1833)  433,  55  L.  J.  M.  0.  158.     (See  also 

5  B.  &  Ad.  469,  482.— E.  0.  19  a  B.  D.  590,  56  L.  J.  M.  C. 

t  Cited  by  Wills,  J.  in  Beg.  v.  112.)— E.  0. 
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1821.  TUENEE  V.  LEECBLf 

Mof  18.  (4  Baxn.  &  Aid.  451—453.) 

r  451  n  The  indorser  of  a  bill  of  exchange  which  had  been  dishonoured,  and 

which  a  subsequent  indorser  had  made  his  own  by  laches,  paid  the  bill, 
and  immediately  gave  notice  of  dishonour  to  the  defendant,  a  prior 
indorser :  Held,  that  the  plaintiff  could  not  recover  the  amount,  although 
it  appeared  that  the  defendant,  in  case  successive  notices  had  been  given 
by  all  the  parties  on  the  bill,  could  not  have  received  notice  of  dishonour 
at  an  earlier  period. 

Assumpsit  by  plaintiff,  as  indorsee,  against  the  defendant,  as  a 
prior  indorser  of  a  bill  of  exchange  for  502.,  payable  three  months 
after  date.  Flea,  general  issue.  The  cause  was  tried  at  the 
Guildhall  sittings  after  Hilary  Term,  1818,  before  Lord  Ellen- 
borough,  Ch.  J.  when  the  jury  found  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  this  Court,  upon  the  following  case. 
The  defendant  was  the  eighth  and  the  plaintiff  the  eleventh 
indorser  of  the  bill  of  exchange,  which  was  indorsed  by  him  to 
Bennett,  and  by  him  to  Fletcher,  and  by  him  to  Hordem  &  Co., 
bankers  at  Wolverhampton,  who  transmitted  the  same  to  their 
London  correspondents,  Messrs.  Sansom  &  Co.,  who  were  the 
holders  when  the  bill  became  due.  The  bill  was  duly  presented 
for  payment  on  Saturday,  the  80th  August,  1817,  and  dishonoured. 
On  Monday,  the  1st  September,  1817,  Sansom  &  Co.  wrote  to 
Hordern  &  Co.,  at  Wolverhampton,  duly  informing  them  of  such 
dishonour,  which  letter  was  received  by  them  on  Tuesday,  the 
2nd  September.  Notice  of  the  dishonour  was,  on  the  2nd 
September,  given  to  Fletcher,  and  on  Wednesday,  the  8rd 
September,  a  letter,  giving  information  of  such  dishonour,  was 
[  •^sa  ]  Bent  by  the  post  by  Fletcher  to  Bennett,  at  *Stockport,  where 
he  resided,  and  which  letter  was  delivered  there  at  his  shop,  on 
Thursday,  the  4th  September.  This  letter  was  not  opened,  and 
no  notice  was  given  to  the  plaintiff  or  any  other  party,  before 
Monday,  the  8th  September.  On  the  8th  September,  the 
plaintiff  first  received  notice  of  the  dishonour,  and  immediately 
paid  the  amount  of  the  bill  to  Bennett.  John  Davies,  the  tenth 
indorser,  Washington  and  Horner,  the  ninth  indorsers,  and  the 
defendant,  the  eighth  indorser,  all  resided  at  Stockport.  It  was 
t  See  Bills  of  Exchange  Act.  1882,  s.  49  (1).— R.  0. 
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admitted,  in  addition,  that  the  defendant  had  notice  of  the      Tubneb 
dishonour  either  on  the  8th  or  9th  September,  1817.  Leech. 

Chitty,  for  the  plainti£f : 

In  this  case  the  defendant  received  notice  of  dishonour  on  the 
9th  September  at  the  latest;  and  if  notice  had  been  given  to 
each  successive  indorser  in  the  regular  course,  he  would  not 
have  received  it  at  an  earlier  period.  Then  he  has  received  no 
injury  by  the  neglect.  Suppose  the  holder  gives  notice  on  the 
same  day  to  six  successive  indorsers,  and  the  seventh  indorser 
receives  notice  of  it  six  days  afterwards,  surely  he  ought  not  to 
be  allowed  to  defend  himself,  on  the  ground  of  laches,  when  in 
the  regular  course  he  could  not  have  received  notice  sooner. 

J.  WiUiamSy  contra^  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

In  this  case  the  plaintiff,  who  ought  to  have  received  notice 
of  the  dishonour  of  the  bill  of  exchange  from  Bennett,  on  the  5th 
September,  did  not,  in  fact,  receive  notice  till  the  8th ;  and 
therefore,  he  was  clearly  discharged  by  the  laches  of  the  holder. 
Then  can  he,  by  paying  the  bill,  place  the  prior  indorsers  *in  a  [  *45S  ] 
worse  situation  than  that  in  which  they  would  otherwise  have 
been  ?  I  think  he  cannot  do  so ;  and  that  in  paying  this  bill  he 
has  paid  it  in  his  own  wrong,  and  cannot  be  allowed  to  recover 
upon  it  against  the  defendant. 

Jvdgmentfor  the  defendant. 


THE  KING  V.  THE  INHABITANTS  of  ST.  MAEY,       i^^i. 
IN  BUKY  ST.  EDMUNDS.  ^—' 

(4  Bam.  &  Aid.  462—466.)  [  ^^^  ] 

The  determination  of  the  commissioners  under  an  Indosnre  Act,  as 
to  the  boundaries  of  a  pariah  to  be  inclosed,  is  not  conclusive  of  the  fact 
as  to  what  were  the  boundaries  antecedently  to  such  determination. 

Upon  appeal  against  an  order  of  two  Justices,  by  which  George 
Cutting,  Sarah,  his  wife,  and  four  children,  were  removed  from 
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Thk  Kino  the  parish  of  Eougham,  in  the  county  of  Suffolk,  to  the  parish 
The  Inhabi-  of  St.  Mary,  in  Bury  St.  Edmunds,  in  the  same  county,  the 

St^Mary.  sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
Court,  on  the  following  case.  The  pauper,  in  1783,  gained  a 
settlement,  by  hiring  and  service,  in  a  house  called  Eldo  Farm, 
which  lay  partly  in  Bougham  and  partly  in  St.  Mary,  in  Bury. 
He  had,  at  different  times  afterwards,  in  the  course  of  30 
years  and  upwards,  and  up  to  the  time  of  the  removal,  been 
relieved  by  Bougham,  while  living  in  another  parish.  In  the 
years  1813  and  1814,  separate  inclosures  took  place  of  lands  in 
Bougham  and  Bury.  Under  the  Bougham  Inclosure  Act,  in 
1818,  the  commissioners,  in  their  award,  ascertained  and  fixed 
the  boundary  line  between  Bougham  and  St.  Mary,  in  Bury, 
and  thereby  included  within  the  latter,  the  apartment  in  which 
the  pauper  slept  during  his  service  at  the  Eldo  farm ;  and  the 
commissioner  under  the  Bury  Inclosure  Act,  in  1814,  also 
ascertained  and  fixed  the  boundaries  of  Bury  by  his  award,  and 
thereby  found  and  declared,  that  the  boundary  of  the  parish  o{ 
St.  Mary,  in  Bury,  proceeded  along  the  boundary  of  Bougham 
parish,  through  the  Eldo  farm-house,  as  the  same  had  been 
ascertained  and  fixed  under  the  Bougham  inclosure.  In  a 
[  *^^8  ]  perambulation  also  made  subsequently  *to  these  Acts,  the 
parishioners  of  Bury  included  the  apartment  in  which  the  pauper 
slept  within  the  parish  of  St.  Mary,  in  Bury.  These  facts  being 
proved  by  the  respondents,  the  appellants  contended,  that  the 
boundary  line  set  out  by  the  commissioners  was  not  conclusive, 
as  to  the  actual  boundary  before  the  award,  and  tendered  to  the 
Court  evidence  to  prove,  that,  before  the  Inclosure  Acts,  the 
spot  in  question  was  in  Bougham.  This  evidence  was  objected 
to ;  and  the  Court,  considering  the  award  of  the  commissioners 
as  retrospective  and  conclusive,  rejected  the  evidence,  and  con- 
firmed the  order  of  removal. 

Nolan  and  RoUnaon  in  support  of  the  order  of  Sessions  : 

This  evidence  was  properly  rejected.  By  the  41  Geo.  III.  c.  109, 
s.  8,  the  commissioners  under  an  Inclosure  Act  are  authorised  to 
enquire  into  the  boundaries  of  the  parishes  to  be  inclosed,  and  to 
set  out  the  same ;  and  the  clause  then  states,  that  *'  after  such 
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boundaries  shall  be  so  ascertained,  set  out,  determined,  and    The  Kivg 
fixed,  the  same  shall,  and  they  are  hereby  declared  to  be  the  the  Inhabi- 
bonndaries  of  such  parishes,  &c."t     This,  therefore,  makes  the    g,^£®^BY. 
decision  of  the  commissioners  final  and  conclusive.    And  the 
word  "  declared  "  shews,  that,  in  construction  of  law,  before  such 
decision,  the  boundaries  have  always  been  as  fixed  by  the  com- 
missioners.   Then  if  so,  the  evidence  to  contradict  the  award  was 
inadmissible. 

Storks  and  Dover y  contra : 

The  general  object  of  an  Act  of  Parliament  must  be  looked  at : 
Edwards  v.  Dkk.l  The  object  here,  was  only  to  ascertain  the 
♦boundaries,  for  the  purpose  of  arranging  the  different  claims  of  [  •*64  ] 
individuals  under  the  inclosure.  It  could  have  no  reference  to 
questions  of  this  description.  The  local  Act  gives  an  appeal  to 
parties  interested,  which  shews  that  the  determination  could  not 
be  intended  to  have  a  retrospective  effect ;  for  how  could  there 
have  been  any  appeal  against  this  determination,  either  by  the 
churchwardens  or  by  the  pauper,  who  may  both  be  interested  in 
the  question,  as  to  his  place  of  settlement.  Many  inconveniences 
may  be  pointed  out,  in  case  this  decision  of  the  commissioners  be 
held  to  be  retrospective ;  and  it  is  not  at  all  necessary,  for  any 
purpose  of  inclosure,  that  it  should  be  so.  Suppose  a  will,  made 
previously  to  the  award,  described  the  lands  devised  as  ''  all  my 
lands  in  Bougham,"  it  would  follow,  that  this  land  would  not 
pass.  Many  other  instances  may  be  put,  in  which  similar  incon- 
veniences would  follow.  The  proper  construction  is,  therefore, 
that  the  determination  of  the  commissioners  has  only  a  pros- 
pective effect.  Here  the  question  was,  what  the  boundary  had 
been  before  their  award,  and  evidence  on  that  point  ought  to 
have  been  received. 

Abbott,  Gh.  J. : 

It  seems  to  me  that  great  mischief  might  follow,  if  the  Court 

were  to  hold,  that  the  decision  of  the  commissioners  in  this  case, 

as  to  the  boundaries  of  the  parish,  was  conclusive,  and  at  the 

t  The  same  woids  are  contained     8  &  9  Yict.  c.  118,  s.  89 B.  G. 

in  the  General  Inclosure  Act  of  1845,         t  Ante,  p.  255. 
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The  Kino    same  time  retrospective ;  for  many  cases  may  be  put,  both  of 
The  ^Jhabi-  ^^^  ^^  lands  and  wills,  in  which  such  a  decision  might  materi- 

St  ^Maby  *^^  *^®^*  *^®  ^^^^*®  ^*  *^^^  persons.  The  best  and  safest 
course,  therefore,  will  be,  to  hold  such  determination  not  to  be 
conclusive  evidence  of  what  the  boundaries  were  previously  to 
the  period  when  it  was  made.  In  that  case  the  Sessions  ought 
[  •465  ]  to  have  received  *the  evidence  which  they  have  rejected ;  and  I 
think,  therefore,  that  the  order  of  Sessions  should  be  quashed, 
and  the  case  sent  back  to  be  reheard. 

Baylby,  J. : 

If  the  decision  of  the  commissioners  were  conclusive,  to  shew 
what  the  boundaries  of  the  parish  were  in  times  past,  it  might 
happen  that  a  mistake  on  their  part  might  make  it  necessary  to 
apply  to  the  Court  of  Common  Pleas,  for  the  purpose  of  amending 
a  fine  of  lands,  levied  before  the  inclosure;  and  if  the  two 
parishes  between  which  the  boundary  was  ascertained,  lay  in 
different  counties,  that  Court  would  be  unable  to  amend  the  fine. 
That  is  one  inconvenience  which  might  arise  from  our  holding 
such  determination  to  have  a  retrospective  effect.  I  agree,  there- 
fore, that  this  evidence  ought  to  have  been  received. 

HOLBOYD,  J. : 

The  words  of  the  statute  do  not  appear  to  me  to  be  retros- 
pective ;  they  only  state  that  the  commissioners  shall  ascertain 
the  boundaries;  and  ''after  they  shall  be  so  ascertained,  the 
same  shall  and  are  hereby  declared  to  be  the  boundaries  of  such 
parishes,  &c."  Now  these  words  do  not  necessarily  import  that 
the  boundaries  to  be  ascertained  were  the  boundaries  before  that 
period.  Considering,  therefore,  that  cases  may  occur  in  which 
mistakes  made  by  the  commissioners  may  affect  the  private  rights 
of  others,  I  am  of  opinion,  that  we  ought  not  to  go  further  than 
we  are  compelled  by  the  strict  words  of  the  Act ;  and  I  think 
that  the  evidence  ought  to  have  been  received,  and  that  the  case 
should  go  back  to  the  Sessions. 

Best,  J.  concurred. 

Case  sent  back  to  the  Sessions. 
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THE    KING    V.    THE    INHABITANTS    of    MACH-      J82i.g 
TNLLETH   and   PENEQOES.  —  ' 

(4  Bam.  &  Aid.  469-470.)  ^  *®^  ^ 

The  Court  of  Quarter  Session  cannot  impose  more  than  one  fine  (under 
the  same  presentment]  for  the  non-repair  of  a  bridge. 

The  following  order  of  Sessions  of  the  county  of  Montgomery 
was  removed  by  certiorari  into  this  Court.  ''It  is  ordered,  that 
the  fine  heretofore  imposed  by  the  Court  on  the  inhabitants  of 
the  township  of  Machynlleth  *and  the  parish  of  Penegoes,  for  [  *470  ] 
not  repairing  Pontfelingerrig  bridge,  be,  and  the  same  is  hereby 
increased  by  the  sum  of  200Z."  Taunton  obtained  a  rule  nisi  for 
quashing  the  order.  It  appeared  from  the  affidavits  that  the 
defendants  had  been  presented  at  the  January  Sessions,  1818, 
for  the  non-repair  of  the  bridge  in  question ;  to  which  present- 
ment, they,  at  the  same  Sessions,  submitted,  and  a  fine  of  800Z. 
was  imposed  and  afterwards  levied  upon  them.  At  the  last 
Michaehnas  Session,  1820,  the  fine  not  having  been  sufficient, 
the  order  in  question  was  made,  imposing  a  second  fine  of  200Z. 
The  Court,  after  hearing  Campbell  in  support  of  the  order  of 
Sessions,  were  of  opinion,  that  the  power  of  the  Sessions  was 
at  an  end  after  the  first  fine,  and  that  they  had  no  jurisdiction  to 
impose  a  second,  and  they  referred  to  Rex  v.  Inhabitants  of  Old 
Malton\  as  an  authority  directly  in  point. 

Order  of  Sessions  quashed. 

f  HoLROYD,  J.  read  the  following     the  way,  and  the  way  being  still  out         1794. 
MS.  note  of  the  case.  of  repair.  jiug,  9. 

The  Itoot..m  Inhabitants  of  the         Lawbenob,  J.  doubted  his  power      Y^l^re 

Parish  of  Old  Malton.  ^o  give   any  further   fine,  of  the       ^[^St'" 

Tms  was  an  indictment  for  not  ground  that  the  Court  had  given      r  .^q     '-i 

repairing  a  highway.     The  defen-  their  judgment ;   and  though  Salk.  ^ 

dants  had  submitted  to  a  fine,  which  358  (see  S.  G.  6  Mod.  163),  states 

had  been  apportioned  between  the  that  the  judgment  is  not  at  an  end 

parishioners  and  the  trustees  of  the  by  the  defendants*  coming  in  and 

turnpike  (the  road   indicted   being  submitting  to  a  fine,  and  that  if  the 

turnpike),   pursuant  to  the   power  road  is  not  put  in  repair,  writs  of 

given  by  the  general  Turnpike  Act.  distringas  shall  issue  against  the  de- 
fendants till  the  road  is  completed : 

Hdroyd   applied  for  a  further  he  held,  that  those  writs  are  now  the 

fine,  the  whole  fine  being  laid  out  on  only  remedy  on  the  present  indict- 
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^fLi^*  (4  Bam.  &  Aid.  471—493.) 

[  471  ]  No  challenge  can  be  taken  either  to  the  array  or  to  the  polk,  until  a 

full  jury  have  appeared ;  and  therefore,  where  the  challenges  are  taken 
previously,  they  are  irregularly  made. 

The  disallowing  of  a  challenge  is  not  a  ground  for  a  new  trial,  but  for 
a  venire  de  novo ;  and  every  challenge  must  be  propounded  in  such  a 
way  as  that  it  may  be  put  at  the  time  upon  the  Nisi  Prius  record,  so 
that  the  adverse  party  may  either  demur,  or  counterplead,  or  deny  the 
matter  of  challenge,  in  which  last  case  only  triers  are  to  be  appointed ; 
and  therefore,  where  the  challenges  were  not  put  on  the  record,  the 
defendants  were  held  not  to  be  in  a  condition  to  ask  the  opinion  of  this 
Court,  as  a  matter  of  right,  upon  their  sufficiency. 

There  can  be  no  challenge  to  the  array  on  the  ground  of  unindifferency 
in  the  Master  of  the  Crown  Office,  he  being  the  officer  of  the  Court  ex- 
pressly appointed  to  nominate  the  jury.  The  only  remedy  in  such  a 
case  is  to  apply  to  the  Court  by  motion  to  appoint  some  other  officer  to 
nominate  the  jury. 

The  Master  of  the  Crown  Office,  in  nominating  the  jury,  selected  the 
names  of  the  jurors,  and  did  not  take  them  by  chance  from  the  free- 
holders' book.  He  also  took  those  only  whose  names  had  the  addition 
of  *'  esquire  "  or  of  some  higher  degree ;  and  included  some  persons  who 
were  in  the  commission  of  the  peace :  Held,  that  in  so  doing  he  was 
perfectiy  right.  He  also  included  in  his  nomination  some  persons,  who, 
as  grand  jurymen,  had  found  the  indictment,  and  persisted  in  his 
opinion  as  to  their  sufficiency,  unless  the  Crown  would  consent  to 
abandon  them,  which  was  done,  and  others  were  then  substituted  in 
their  places :  Held,  that  he  was  wrong  in  his  opinion,  but  that  there 
was  no  ground  for  presuming  partiality. 

The  sheriff's  officer  had  neglected  to  summon  one  of  the  twenty-four 
special  jurymen  returned  on  the  pannel :  Held,  that  this  was  no  ground 
of  challenge  to  the  array  for  unindifferency  on  the  part  of  the  sheriff. 

Held,  also,  that  it  is  not  competent  to  ask  jurymen  (whether  special 
jurymen  or  talesmen)  if  they  have  not,  previously  to  the  trial,  expressed 
opinions  hostile  to  the  defendants  and  their  cause,  in  order  to  found  a 
challenge  to  the  poUs  on  that  ground ;  but  that  such  expressions  must 
be  proved  by  extrinsic  evidence. 

This  was  an  indictment  against  the  defendants  for  a  conspiracy, 
upon  which  they  were  tried  and  found  guilty  at  the  last  Summer 
ment ;  that  the  fine  is  the  punish-     portioned  on  such  indictment, 
ment  for  the  neglect  and  offence  of         T^dealso  1  Hawk  c  76  s  94 
which  the  defendants  are  indicted ;  ^^^®  *^  *  ^^*-  ^'  ^®'  ®-  ^• 

and  though  the  Court  may  compel  t  Although  the  mode  of  making 
an  actual  repair,  yet  the  punishment  out  lists  of  jurymen  and  selecting  the 
has  been  inflicted,  and  they  cannot  jiury  is  modified  by  later  statutes, 
inflict  a  further  pimishment  or  fine ;  this  case  is  retained  entire,  as  shew- 
that  the  parish  may  be  again  in-  ing  the  law  and  practice  existing  be- 
dicted,  and  a  fine  imposed  and  ap-      fore  the  Act  6  Oeo.  17.  c.  50.~R.  C. 
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Assizes  for  the  comity  of  Warwick,  before  the  Lord  Chief  Baron,  the  Kiko 
Denman  in  last  Michaeknas  Term  obtained  a  rule  nisi  for  a  new  edmomds. 
trial  on  the  three  following  grounds ;  1st,  that  the  Lobd  Ghibf 
Babon  had  refused  to  allow  a  challenge  to  the  array,  on  the 
ground  of  the  alleged  unindififerency  of  the  Master  of  the  Crown 
Office  in  nominating  the  special  jury,  and  to  appoint  triers  to  try 
the  facts  alleged  in  support  of  that  charge ;  2ndly,  That  he  refused 
similarly  to  allow  a  challenge  to  the  array,  on  the  ground  of  the 
alleged  unindifferency  of  the  sheriff,  and  to  appoint  triers  as 
before ;  Srdly,  That  he  refused  to  permit  questions  to  be  put  to 
the  special  jurymen,  as  to  whether  they  had  expressed  themselves 
adversely  to  the  defendants  before  the  trial,  although  (the  special 
jury  *not  being  full),  he  did  permit  such  questions  to  be  put  [  *472  ] 
to  the  talesmen  before  they  were  sworn.  The  motion  was 
supported  by  affidavits,  stating'the  different  grounds  of  the  com- 
plaint against  the  Master  of  the  Grown  Office  and  the  sheriff. 
Against  this  rule,  cause  was  shewn  in  Hilary  Term,  upon 
affidavits,  by  the  Attorney-General  and  Solicitor-General^  with 
whom  were  Vaughan,  Serjt.,  Clarke,  Reader,  Littledale,  and  Balguy. 
Denman  and  Hill  were  then  heard  in  support  of  the  rule.  The 
whole  facts  and  arguments  on  both  sides  are  so  fully  stated  by 
the  Court  in  giving  judgment,  that  it  has  been  deemed  expedient 
to  omit  them  here. 

Abbott,  Ch.  J. : 

This  was  an  application  to  the  Court  for  a  new  trial.  The 
cause  (an  indictment  prosecuted  by  his  Majesty's  Attorney- 
General  for  a  misdemeanour)  came  on  to  be  tried  by  a  special 
jury  at  the  last  Summer  Assizes  at  Warwick.  The  special  jury 
was  struck  in  or  soon  after  Hilary  Term,  1820,  and  the  record 
was  carried  down  for  trial  at  the  Spring  Assizes  in  that  year,  but 
stood  over  until  the  summer.  The  ground  of  the  motion  for  a 
new  trial  was  the  refusal  to  allow  certain  challenges,  supposed  to 
have  been  duly  taken  at  the  trial :  viz.  a  challenge  to  the  array, 
and  a  challenge  to  some  of  the  polls.  The  challenge  to  the 
array  was  made  on  two  distinct  grounds ;  first,  the  supposed 
unindifferency  of  the  Master  of  the  Crown  Office,  by  whom  the 
special  jury  was  nominated.     Secondly,  the  supposed  unindiffer- 
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The  Kino  ency  of  the  sheriff.  The  supposed  challenge  to  the  polls  was  on 
Edmonds,  t^®  ground  of  opinions,  supposed  to  have  been  expressed  by  the 
jurors  hostile  to  the  defendants,  or  some  of  them,  and  to  their 
cause.  Before  I  make  any  comments  on  these  grounds,  I  will 
[  *473  ]  ^observe  that  it  is  an  established  rule  as  to  proceedings  of  this 
kind,  that  no  challenge  either  to  the  array  or  to  the  polls  can  be 
taken,  until  a  full  jury  shall  have  appeared,  and  if  twelve  of 
those  named  in  the  original  pannel  do  not  appear,  a  tales  must 
be  prayed,  and  the  appearance  of  twelve  obtained  before  any 
challenge  be  made.  Upon  this  point,  it  will  be  sufficient  to  refer 
to  the  case  of  Vicars  v.  Langham,  Hob.  285.  In  that  case,  the 
plaintiff  first  prayed  a  tales,  and  after  the  jury  made  full  by 
tales,  he  challenged  the  whole  pannel  by  exception  to  the 
sheriffs.  The  pannel  was  thereupon  quashed,  and  a  new  jury 
returned  by  the  coroners,  by  which  the  cause  was  tried.  A  writ 
of  error  was  brought,  and  the  exception  taken  thereon  was,  that 
the  plamtiff  having  first  prayed  a  tales  to  the  sheriffs  and 
obtained  it,  was  estopped  to  challenge  the  pannel  for  exceptions 
to  the  sheriffs.  But  it  was  resolved,  that  there  could  be  no 
challenge,  neither  to  the  pannel  nor  to  the  poll,  till  first  there 
were  a  full  jury,  so  that  the  jury  not  appearing  full,  there  was  a 
necessity  to  have  a  tales,  or  else  the  challenge  could  not  have 
been  taken ;  and  so  the  cause  would  have  remained  pro  defectu 
juratorum,  if  the  plaintiff  had  not  prayed  it,  for  the  defendant 
could  not,  and  so  the  judgment  was  affirmed.  Now  every  one  of 
the  challenges  taken  at  this  trial,  was  taken  and  made  before  a 
full  jury  had  appeared,  and  therefore  made  irregularly  and  out 
of  season.  It  must  further  be  observed,  that  the  disallowing  of 
a  challenge  is  a  ground  not  for  a  new  trial,  but  for  what  is 
strictly  and  technically  a  venire  de  novo.  The  party  complaining 
thereof  applies  to  the  Court,  not  for  the  exercise  of  the  sound 
and  legal  discretion  of  the  Judges,  but  for  the  benefit  of  an 
[  •474  ]  imperative  rule  of  law,  and  the  improper  granting,  *or  the 
improper  refusing  of  a  challenge,  is  alike  the  foundation  for  a 
writ  of  error.  Every  challenge,  either  to  the  array  or  to  the 
polls,  ought  to  be  propounded  in  such  a  way  that  it  may  be  put 
at  the  time  upon  the  Nisi  Prius  record,  and  so  particular  were 
they  in  early  times,  when  challenges  were  more  in  use,  that  it 
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was  made  a  question  in  27  Hen.  VIII.  13  B.  pi.  38,  whether  it  The  Kiko 
was  not  a  fatal  defect  to  omit  the  concluding  of  it,  with  Q,n''  Et  edmonds. 
hoc  paratus  eat  verificare/'  and  it  was,  because  many  precedents 
were  shewn  without  such  a  conclusion,  and  the  justices  did  not 
choose  to  depart  from  the  precedents  that  it  was  held  unnecessary. 
When  a  challenge  is  made,  the  adverse  party  may  either  demur 
(which  brings  into  consideration  the  legal  validity  of  the  matter 
of  challenge)  or  counterplead,  (by  setting  up  some  new  matter 
consistent  with  the  matter  of  challenge,  to  vacate  and  annul  it 
as  a  ground  of  challenge,)  or  he  may  deny  what  is  alleged  for 
matter  of  challenge,  and  it  is  then,  and  then  only  that  triers  are 
to  be  appointed.  The  case  before  quoted  from  Hobart  furnishes 
an  instance  of  a  writ  of  error,  for  the  allowance  of  a  challenge, 
which  could  not  have  been  brought,  unless  the  challenge  had 
been  returned  on  the  postea  :  and  in  comparatively  modem  times 
there  are  two  instances  of  the  like  nature.  One  in  Kynmton  v. 
Mayor,  dtc.  of  Shrew sbwry,  Andr.  86,  and  another  in  Hesketh  v. 
Braddock,  Burr.  1847.  In  the  latter  case,  the  defendant  chal- 
lenged both  the  array  and  the  polls ;  both  challenges  are  entered 
upon  the  record.  To  the  first,  (and  probably  to  the  second)  the 
plaintiff  demurred.  The  demurrer  was  allowed,  the  challenges 
overruled,  and  the  cause  tried.  Error  was  brought  thereon, 
and  the  judgment  reversed,  and  upon  the  *  judgment  of  reversal,  [  *475  ] 
a  writ  of  error  was  brought  in  the  King's  Bench.  The  validity 
of  the  grounds  of  challenge  was  then  again  discussed,  and  the 
judgment  of  reversal  was  affirmed.  The  challenges,  therefore, 
ought  in  this  case  to  have  been  put  upon  the  record,  and  the 
defendants  are  not  in  a  condition  in  strictness  to  ask  of  the 
Court  an  opinion  upon  their  sufficiency.  But  notwithstanding 
this  defect  of  form  on  the  part  of  the  defendants,  the  Court  has 
taken  into  consideration  the  validity  of  these  challenges,  and  it 
is  upon  the  ground  of  their  invalidity,  not  on  the  defect  of  form, 
that  we  think  the  new  trial  ought  to  be  refused.  It  has  never 
been  the  practice  of  the  Court  to  grant  a  new  trial,  for  the  pur- 
pose of  giving  a  party  an  opportunity  of  advancing  an  untenable 
objection,  and  I  have  noticed  these  points  of  irregularity,  chiefly 
in  answer  to  one  of  the  topics  that  was  addressed  to  us  on  the 
part  of  the  defendants.    It  was  said  the  defendants  had  a  righfc 
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The  Kikg  to  make  their  challenge,  and  to  have  it  tried,  whether  they  could 
Bdmoitos.  sustain  it  by  proof  or  not.  To  which  I  answer,  if  they  had  that 
right  and  would  insist  upon  it,  they  should  have  pursued  it 
rightly  and  regularly.  Not  having  done  so,  their  ground  and 
their  intended  proof  must  be  open  to  examination.  And  if  upon 
examination,  it  appear  that  they  could  not  have  sustained  their 
challenge,  they  are  not  entitled  to  a  delay  of  justice,  in  order  to 
give  them  an  opportunity  of  making  an  experiment  in  due  form, 
which,  in  the  opinion  of  the  Court,  would  be  deficient  in  sub- 
stance. I  proceed,  therefore,  to  examine  the  grounds  and 
substance  of  the  several  challenges. 
And  first,  as  to  the  challenge  of  the  array,  that  is,  of  the 
[  •476  ]  whole  special  jury  pannel,  for  the  supposed  unindiflFerency  *of 
the  Master  of  the  Grown  Office.  To  sustain  this  charge  of  unin- 
diflFerency, several  matters  of  fact  were  mentioned,  from  some  or 
all  of  which  it  was  contended,  that  triers,  if  appointed,  might 
infer  that  the  officer  was  not  indiflferent.  Of  those  matters,  two 
were  of  a  general  nature,  and  two  more  especially  addressed  to 
the  particular  case  in  question.  First,  it  was  said,  that  the 
officer  had  selected  the  names  of  the  jurors,  and  not  taken  them 
by  some  mode  of  mere  hazard  or  chance  from  the  freeholders' 
book.  Secondly,  that  in  this  selection  he  had  taken  those  names 
only  which  had  the  addition  of  esquire.  Thirdly,  that  among 
those  selected  and  ultimately  retained  by  him,  some  were  gentle- 
men acting  in  the  commission  of  the  peace  for  the  county. 
Fourthly,  that  the  original  nomination  comprised  several  per- 
sons, who,  as  grand  jurymen,  had  found  the  present  indictment ; 
and  that  although  this  objection  was  pointed  out  to  the  Master, 
as  soon  as  it  was  discovered,  that  two  or  three  gentlemen  whom 
he  had  named  were  of  that  class,  yet  he  persisted  to  retain  those 
and  to  name  others,  until  the  solicitor  of  the  Treasury,  being 
consulted,  consented  to  abandon  them ;  upon  which  he  struck 
them  all  out,  and  substituted  other  names  in  their  places. 
Before  the  discussion  of  these  points,  a  preliminary  enquiry 
must  be  made ;  and  if  it  shall  turn  out  that  there  cannot,  by 
law,  be  any  challenge  of  the  array  at  a  trial,  on  any  supposed 
ground  of  unindiflFerency  in  the  officer  of  the  court  who  has 
nominated  a  special   jury,   the  consideration  of   these  points 
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will  become  immaterial,  or  material  only  in  another  view  of  the    Thb^King 
subject.  Edmonds. 

It  cannot  be,  or  at  least  it  has  not  hitherto  been  ascertained, 
at  what  time  the  practice  of  appointing  special  *  juries  for  trials  [  *^^^  J 
at  Nisi  Prius  first  began.  It  probably  arose  out  of  the  practice 
of  appointing  juries  for  trials  at  the  bar  of  the  Courts  at  West- 
minster, and  was  introduced  for  the  better  administration  of 
justice,  and  for  securing  the  nomination  of  jurors  duly  qualified 
in  all  respects  for  their  important  oflBice.  It  certainly  prevailed 
long  before  the  statute  8  Geo.  II.  c.  25,  t  and  was  recognized  and 
declared  by  that  statute,  which  refers  to  the  former  practice. 
The  whole  matter  is  comprised  in  the  fifteenth  and  two  following 
sections  of  the  statute.  |  The  fifteenth  section  begins  by  reciting, 
that  some  doubt  had  been  conceived,  touching  the  power  of  the 
Courts  at  Westminster  toappoint  juries  to  be  struck  before  the  Clerk 
of  the  Crown,  Master  of  the  OflSce,  prothonotaries,  or  other  proper 
officer  of  the  respective  Courts,  for  the  trial  of  issues  depending  in 
the  Courts,  without  the  consent  of  the  prosecutor  or  parties  con- 
cerned, unless  such  issues  are  to  be  tried  at  the  bar  of  the  same 
Court,  and  then  declares  and  enacts,  that  it  shall  be  lawful  for 
the  Courts,  upon  motion  made  on  behalf  of  his  Majesty, 
or  of  any  prosecutor  or  defendant,  in  any  information  or  indict- 
ment for  misdemeanor,  &c. ;  or  plaintiff  or  defendant  in  any 
action  or  suit,  and  the  Courts  are  thereby  authorised  and 
required,  upon  such  motion,  to  order  and  appoint  a  jury  to  be 
struck  before  the  proper  officer  of  the  Courts,  in  such  manner  as 
special  juries  have  been  and  are  usually  struck  in  such  Courts, 
upon  trials  at  bar  had  in  the  same  Courts;  which  said  jury,  so 
struck  as  aforesaid,  shall  be  the  jury  returned  for  the  trial  of  the 
said  issue.  The  sixteenth  section  relates  only  to  the  costs.  The 
seventeenth  section  enacts,  that  when  a  special  jury  shall  be 
ordered  to  be  struck,  in  any  cause  arising  in  any  city  or  county 
of  a  city,  or  town,  the  *sheriff  or  undersheriff  shall  be  ordered,  [  •478  1 
by  the  rule,  to  bring  before  the  proper  officer  the  books  or  lists 

t  Repealed  6  Oeo.  IV.  c.  50,  s.  62.      36 ;  but  the  practice  on  the  point  in 
— R.  C.  question  is  altered  by  the  32n(i  sec- 

l  The   corresponding    sections  in      tion  of  this  Act. — R.  C. 
the  Act  6  Geo.  IV.  c,  50,  are  34— 
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The  Kiko  of  persons  qualified  to  serve  on  juries  within  the  same,  in  like 
Edmonds  niai^iier  as  the  freeholders'  book  hath  been  usually  ordered  to  be 
brought,  in  order  to  the  striking  of  juries  for  trials  at  Bar,  in 
causes  arising  in  counties  at  large,  and  the  jury  shall  be  taken 
and  struck  out  of  such  books  or  lists.  Upon  this  statute  it  may 
be  observed,  first,  that  there  is  no  provision  as  to  the  mode  of 
taking  and  striking  the  special  jury ;  but  that  matter  is  left  to 
the  ordinary  practice  used  in  cases  of  trials  at  Bar.  Secondly, 
That  there  is  a  positive  enactment,  that  the  jury  so  struck  shall 
be  the  jury  returned  for  the  trial  of  the  issue.  And,  thirdly,  That 
although  the  statute  contains  a  provision  for  the  attendance  of 
the  sheriff  of  the  county  of  a  city  or  town,  it  contains  none  as  to 
the  attendance  of  the  sheriff  of  a  county  at  large ;  leaving  that 
to  be  enforced  according  to  antecedent  practice,  which  may  well 
be  supposed  to  have  been  more  perfectly  established  in  the  cases  of 
counties  at  large,  than  in  smaller  districts,  by  reason  of  its  more 
frequent  occurrence.  This  statute,  therefore,  must  necessarily 
be  understood  and  construed,  in  many  respects,  by  reference  to 
the  antecedent  and  existing  practice  of  the  Courts.  And,  not- 
withstanding all  the  learning  and  research  that  have  been 
bestowed  on  the  present  case,  on  the  part  of  the  defendants,  not 
one  solitary  instance  has  been  found  of  an  offer  to  challenge  the 
array  on  the  supposed  ground  of  unindifferency  in  the  officer  of 
the  Court  by  whom  a  jury  had  been  nominated  for  any  trial, 
either  at  Bar,  or  at  Nisi  Prius,  either  before  or  since  the  statute  ; 
although  there  must  have  been  many  occasions,  on  which  it  may 
[*479]  reasonably  ^be  presumed,  that  such  a  step  would  have  been 
taken,  if  it  had  been  thought  maintainable. 

In  considering  the  causes  of  the  absence  of  any  such  attempt 
in  former  times,  it  will  be  proper  to  advert  to  the  circumstances 
under  which  a  challenge  to  the  array  is  made  in  other  cases. 
Such  a  challenge  is  always  grounded  upon  some  matter  personal 
to  the  officer  by  whom  the  jury  has  been  summoned,  and  their 
names  arrayed  or  placed  in  order  upon  the  parchment  or  pannel 
whereon  they  are  returned,  in  writing,  to  the  Court.  Upon 
trials  for  felony,  this  pannel  is  not  in  any  manner  published  or 
made  known,  until  the  sitting  of  the  Court,  at  which  the  trial 
takes  place;  and,   therefore,  that  sitting  necessarily  furnishes 
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the  first  opportunity  of  making  any  objection  to  it.     Upon  other     The  Kino 
trials,  and  in  the  superior  Courts,  there  have  always,  or  at  least     bdmondb. 
almost  universally,  been  two  successive  processes  to  enforce  the 
attendance  of  the  jury.    First,  A  venire  returnable  in  the  Court 
above,  at  the  place  of  its  sitting,  and  in  some  day  in  Term.    To 
this  process,  the  sheriff  formerly  made  an  actual  return  of  the 
names  of  jurors  as  summoned,  but  the  jurors  themselves  did  not 
appear.    This,  therefore,  was  followed  by  a  second  process,  more 
compulsory  in  its  nature,  requiring  their  attendance  in  the 
Court,  in  like  manner,  on  some  other  day.     This  process  is  still 
issued  in  its  primitive  and  unqualified  form  for  trials  at  Bar ; 
but,  for  trials  at  Nisi  [Prius,  it  contains  a  clause,  inserted  by 
virtue  of  the  ancient  statute  of  Nisi    Prius,    qualifying    the 
command  for  their  attendance  in  the  Court  above,  in  case  the 
justices  of  assize  shall,  before  the  day  appointed,  come  into  the 
county  at  some  day  and  place  particularly  mentioned.    Upon 
this  view  of  the  process,  and  adverting  to  that  established  rule 
^which  postpones  a  challenge  of  the  array  until  the  actual      [  ^iso  ] 
appearance  of  a  full  jury,  it  is  manifest  that  no  party  has  an 
opportunity  of  making  such  a  challenge  until  the  cause  has  been 
actually  called  on  for  trial.     This,  therefore,  being  the  first 
opportunity,  is,  in  the  ordinary  course,  the  proper  time  and 
season  for  such  a  challenge,  where  the  jury  have  been  impan- 
nelled  and  chosen  in  the  usual  way  by  the  sheriff.    But  as  the 
effect  of  such  a  challenge,  if  allowed,  would  often  be  to  delay  the 
trial,  it  became  usual  for  a  plaintiff,  who  anticipated  that  such  a 
challenge  might  be  effectually  made,  to  apply  to  the  Court,  and 
suggest  the  objection  to  the  sheriff,  and,  if  this  was  not  denied, 
the  Court  directed  its  process  to  the  coroners  of  the  county  instead 
of  the  sheriff.    And,  in  case  the  coroners  also  were  liable  to 
objection,  and  this  was  suggested  to  the  Court,  then  the  Court 
appointed  certain  persons  of  its  own  nomination,  called  elizors, 
to  whom  the  process  should  be  directed.    And  this  course  of 
practice  is  not  altogether  obsolete  at  the  present  time.     The 
coroners,    like  the  sheriff,  are  general  officers,  and  not  the 
particular  officers  of  the  Court ;  amenable,  indeed,  to  the  Court 
for  misconduct,  but  acting  officially  under  the  general  authority 
of  the  law,  and  not,  like  elizors,  under  the  special  authority  of 
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The  Kiko  the  Court.  The  array,  therefore,  may  be  challenged  for  causes 
Edmonds,  oi  personal  objection  to  the  coroners.  But  where  the  process 
has  been  directed  to  elizors,  there  can  be  no  challenge  of  the 
array,  Co.  Litt.  158  a,  because,  saith  the  author,  they  were 
appointed  by  the  Court ;  but  he  may  have  his  challenge  to  the 
polls.  So,  likewise,  on  a  writ  of  right,  whereon  the  sheriff 
returns  to  the  Court  four  knights,  by  whom,  after  being  sworn 
[  *48i  ]  for  this  purpose,  twelve  others  are  chosen  and  named  in  *the 
presence  of  the  parties,  to  constitute  with  the  same  knights  the 
grand  assize,  or  trying  jury,  consisting  of  sixteen  persons,  there 
cannot,  after  the  pannel  is  returned  by  the  four,  be  any  challenge 
either  of  the  pannel  or  of  the  polls ;  though  the  twelve,  before  any 
assent  or  return  of  the  pannel,  may  be  challenged  before  the  four 
knights  electors.  Co.  Litt.  294.  See  also  Booth's  Beal  Actions, 
pp.  97  and  102,  7  Hen.  IV.  fo.  20.  Now  the  nomination  of  a 
special  jury  by  the  known  and  general  officer  of  the  Court, 
whether  the  Clerk  of  the  Crown  or  Master  of  the  Office,  or  other- 
wise, is  precisely  analogous  to  a  nomination  by  elizors  specially 
appointed  by  the  Court  for  the  particular  purpose ;  and,  as  the 
array  cannot  be  challenged  in  the  latter  case,  I  am  unable  to 
discover  any  satisfactory  reason  for  saying,  in  the  absence  of 
all  practice  and  authority,  that  it  may  be  challenged  in  the 
former.  The  reason  for  disallowing  it  holds  equally  in  both 
cases ;  the  Court  may  be  applied  to.  If  there  be  any  reasonable 
personal  objection,  known  before-hand,  the  Court  will,  upon 
proper  application,  order  the  nomination  to  be  made  by  another 
officer :  if  any  reasonable  objection  arises  from  the  conduct  of 
the  officer  on  the  particular  occasion,  the  Court,  having  power 
over  its  own  rule,  at  least  until  every  thing  shall  have  been 
completed  under  it,  can  reform  and  correct,  and,  if  necessary, 
make  a  new  rule  for  nomination  by  another  officer,  or  abrogate 
the  rule  entirely,  and  leave  the  nomination  to  the  sheriff.  If 
the  application  be  not  made,  or  be  refused  by  the  Court  as 
unreasonable,  it  may  well  be  supposed  that  no  reasonable  objec- 
tion exists,  especially  when  it  is  considered  that  the  party  has 
the  power  of  striking  out  twelve  names. 
[  482  ]  Another  reason  against  allowing  such  a  challenge  is,  the  great 

inconvenience  that  would    ensue,  and  the    almost  utter  im- 
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possibility  of  enqniring  into  the  matter  satisfactorily  at  Nisi  Prius.  The  King 
If  such  a  challenge  can  be  allowed  in  one  case,  it  must  be  bdh^onds. 
allowed  in  all,  criminal  and  civil,  for  the  prosecutor  and  for  the 
defendant.  And  such  challenges  may  be  used  as  an  instrument 
of  delay  or  vexation  at  every  assizes  throughout  the  kingdom, 
and  must  be  tried  in  the  absence  of  the  person  by  whom  the 
pannel  has  been  formed,  and  consequently  without  any 
opportunity  of  answer  or  explanation ;  whereas  the  sheriff  and 
the  coroners  are  bound  by  the  duty  of  their  office  to  attend  at 
the  assizes,  and  in  fact  almost  invariably  do  so. 

I  have  already  mentioned,  that  the  practice  of  nominating 
jurors  under  a  rule  of  the  Courts  at  Westminster,  is  antecedent 
to  the  statute,  and  confirmed  by  it ;  and  I  must  here  again  notice 
the  concluding  words  of  the  fifteenth  section,  ''  which  said  jury,  so 
struck,  shall  be  the  jury  returned  for  trial  of  the  issue."  I 
cannot  reconcile  that  expression  to  the  supposition,  that  any  idea 
was  entertained  by  the  Legislature  that  the  jury  so  struck  and 
returned,  that  is,  the  whole  pannel  and  the  whole  proceeding, 
should  be  set  aside  at  Nisi  Prius,  at  least  upon  any  challenge  to 
the  favour.  In  the  case  of  The  King  v.  Johnson,  the  challenge 
was  on  an  objection  to  the  sheriff ;  and  the  answer,  that  he  was 
acting  under  a  rule  of  the  Court,  could  not  be  satisfactorily  given 
at  Nisi  Prius,  because  the  other  party  was  not  prepared  with  the 
rule  of  Court.  This  matter  appears  to  have  been  introduced  by 
way  of  counterplea  to  the  challenge ;  and  there  was  a  special 
demurrer  to  the  counterplea,  assigning,  among  other  causes,  the 
non-production  of  the  *rule.  And,  according  to  the  account  of  [  ^488  ] 
the  case  in  the  Crown  Circuit  Companion,  pp.  105,  106,  of  the 
eighth  edition,  the  Judges  of  Chester  held  the  counterplea  ill, 
because  the  Court  there  could  not  take  notice  of  the  rule  of  Court ; 
and  Lord  Habdwicke  afterwards  said  the  Judges  had  done  right, 
because  the  rule  of  the  Court  could  not  be  taken  notice  of.  And 
this  appears  to  be  a  more  satisfactory  reason  than  that  which  is 
mentioned  in  the  report  in  2  Strange,  1000  (which  reason, 
however,  does  not  apply  to  the  present  point),  namely  that  the 
sheriff  would  have  the  ordering  of  the  names  on  the  pannel.  It 
may  be  further  observed,  in  support  of  the  reason  mentioned  in 
the  Crown  Circuit  Companion,  that  the  trial  being  in  Cheshire, 
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The  King    the  jury  process  did  not  issue  from  this  Court ;  but  the  record 

Edmonds,    was  sent  by  mittimus  to  the  chamberlain  of  the  county  palatine, 

and  the  jury  process  issued  from  the  Court  of  Great  Sessions; 

and  the  case  was  tried  at  the  bar  of  the  Court  there,  in  the  usual 

course. 

One  other  instance  only  of  challenge  of  the  array  of  a  jury 
nominated  under  a  rule  of  Court  was  mentioned,  viz.  The  King 
V.  BurridgeA  This  was  before  the  statute ;  and  it  appears  to  have 
been  thought  that  the  rule  of  Court  could  not  dispense  with  the 
rule  of  law  as  to  hundredors.  It  is  unnecessary  to  give  any 
decisive  opinion  on  that  point  at  present ;  I  will  therefore  only 
say,  that  if  it  be  law,  great  inconvenience  may  ensue. 

We  are  all,  therefore,  of  opinion,  that  a  challenge  to  the  array 

cannot  be  taken  at  Nisi  Prius  for  the  supposed  unindifferency  of 

the  officer,  by  whom  the  jury  was  nominated  under  a  rule  of 

Court,  according  to  the  statute.    Indeed,  it  stands  as  a  matter  of 

doubt  in  the  books,  whether  any  challenge  to  the  array,  which 

[  *484  ]      ^operates  only  as  a  challenge  to  the  favour,  like  the  present, 

can  be  taken  against  the  Crown.     This  being  doubtful,  I  place 

no  reliance  upon  it.    And  as  these  defendants  had  two  entire 

Terms  in  which  they  might  have  applied  to  this  Court,  and 

forebore  to  do  so,  unless  their    objections    could    prevail    as 

grounds  of  challenge,  they  must  be  of  a  very  plain  and  cogent 

nature  to  induce  the  Court  to  listen  to  them  at  this  stage  of  the 

proceedings  for  the  purposes  of  a  new  trial,  which  would  be 

contrary  to  all  rules  and  analogy  of  practice.     So  that  it  is  not 

absolutely  necessary  to  notice  or  discuss  the  particular  grounds 

alleged.    But  it  will  be  more  satisfactory  to  do  so ;  and  I  will 

therefore,  for  the  purpose  of  considering  them,  suppose  that  the 

array  may,  in  a  case  like  the  present,  be  challenged  for  alleged 

unindifferency  in  the  officer  who  nominated  the  jury. 

The  first  ground  was,  that  the  officer  selected  the  names,  and 
did  not  take  them  by  some  mode  of  chance  or  hazard.  Now 
such  a  mode  would  be  contrary  to  all  precedent  and  example. 
Jurymen  have  always  been  named  by  the  discretion  of  some 
person ;  of  the  sheriff,  the  coroners,  or  elizors.  In  special  juries, 
before  the  statute,  they  were  named  by  an  officer  of  the  Courts ; 

t  1  Str.  593. 
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the  statute  recognizes  and  confirms  the  practice  in  general  terms.  The  Kino 
It  is  impossible  to  suppose,  that  the  Legislature  passed  a  statute  edmokdb. 
to  confirm  the  practice,  without  knowing  how  that  practice  was 
conducted ;  and  not  less  impossible  to  suppose,  that  an  Act  of 
Parliament,  evidently  passed  for  the  purpose  of  obtaining  jury- 
men of  some  superior  qualification,  should  be  carried  into  effect 
by  the  adoption  of  a  mode  that  would  leave  the  qualification 
absolutely  to  chance.  Secondly,  The  second  ground  was,  that  the 
officer  nominated  those  persons  *only  whose  names  had  the  [  *^s  ] 
addition  of  esquire,  or  of  some  higher  degree.  On  a  charge  of 
partiality,  it  is  material  to  consider  whether  the  act  be  according 
to  usage  and  precedent,  or  a  departure  from  them.  And  it  is 
well  ascertained,  that  the  nomination  of  gentlemen  of  this  class 
is  according  to  the  general  and  ancient  usage  of  all  the  Courts, 
80  that  it  affords  not  the  slightest  evidence  of  partiality  in  the 
particular  case.  Something  Uke  ridicule  was  attempted  to  be 
cast  upon  this  addition  of  esquire  in  the  freeholders'  book,  and 
we  were  told,  that  it  is  the  constable  who  makes  the  esquire. 
But  how  is  it  that  the  constable  acts  in  this  case  under  the 
statute  that  was  referred  to  ?  He  selects  from  the  rate-book  of 
his  parish,  the  names  of  persons  qualified  to  serve  on  juries,  and 
affixes  the  list  on  the  church-door  in  the  first  instance,  and  after- 
wards returns  it  to  the  Quarter  Sessions,  and  we  must  therefore 
suppose  that  he  gives  to  each  individual  the  addition  and  de- 
scription by  which  he  is  usually  known  and  addressed  in  his  own 
neighbourhood.  But,  suppose  the  constable  to  give  this  addition  to 
persons  of  inferior  rank,  and  to  withhold  it  from  those  of  superior, 
he  may  indeed,  by  so  doing,  deceive  the  officer  of  the  Court  in 
some  respect,  but  he  will  do  nothing  of  which  these  defendants 
can  complain  without  inconsistency,  because  they  say,  they  ought 
not  to  be  tried  by  persons  above  the  common  degree,  and  this  is 
the  substance  of  their  complaint  against  the  nomination  of 
esquires.  Nor  is  partiality  in  any  degree  evidenced  by  the 
particular  circumstance  on  which  so  much  stress  was  laid, 
namely,  the  small  number  of  persons  having  the  addition  of 
esquire  in  the  freeholders'  book  of  Warwickshire ;  indeed,  that 
circumstance  has^a  contrary  tendency,  because  by  narrowing  *the  [  **86  ] 
choice,  it  shews  that  the  officer  looked  to  a  class  only,  according 
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The  KniG  to  the  asaal  practice,  and  not  to  the  personal  character  of  par- 
Edmonds,  ticolar  individuals.  If  he  had  looked  at  the  latter,  he  would 
naturally  have  taken  to  himself  a  larger  scope,  as  furnishing 
more  numerous  objects  for  his  selection.  It  is  the  very  object  of  a 
special  jury  to  obtain  the  return  of  persons  of  a  somewhat  higher 
station  in  society  than  those  who  are  ordinanly  summoned  to 
attend  as  jurymen  at  Nisi  Frius.  And  a  similar  practice  has 
long  prevailed,  even  in  the  execution  of  writs  of  inquiry  of 
damages,  before  the  sheriff ;  wherein  a  party  obtains,  on  applica- 
tion, a  rule  of  the  Court,  in  obedience  to  which,  the  sheriff 
summons  persons  of  a  somewhat  higher  class,  than  those  by 
whom  he  is  ordinanly  attended.  This  object  is  accomplished  in 
the  mode  open  to  the  smallest  portion  of  suspicion  or  objection, 
by  adverting  to  the  addition  placed  against  the  name.  And  we 
have  no  doubt,  that  the  officer  has  the  power  of  nomination,  and 
of  nominating  only  from  the  higher  classes  according  to  the 
ancient  practice,  and  that  he  acts  wisely  in  doing  so,  unless  there 
be  some  special  reason  for  adopting  a  new  and  different  course. 
In  the  present  instance,  we  have  the  affidavit  of  the  officer, 
stating,  that,  to  the  best  of  his  knowledge  and  belief,  he  knew 
not  even  by  name  more  than  two  of  the  persons  whose  names  he 
put  upon  the  list ;  that  he  had  not,  to  the  best  of  his  knowledge, 
ever  seen  more  than  one  of  them,  and  that  one  only  once ;  and 
further,  that  he  knew  nothing  of  or  concerning  the  connections 
or  principles  of  any  of  them,  by  which  he  was  influenced  in  his 
nomination ;  and  that  he  nominated  each  of  them  solely,  because, 
in  looking  indiscriminately  over  the  books,  in  the  manner  that  he 
[«487]  has  mentioned,  he  met  *with  his  name  among  that  class  of 
persons,  from  which,  according  to  his  opinion,  the  special  jurors 
have  been  usually  struck. 

The  third  ground  of  complaint  was,  that  the  officer  named 
several  gentlemen  acting  under  the  commission  of  the  peace  for 
the  county.  It  was  said  that  those  gentlemen  must  be  supposed 
not  to  be  indifferent  between  the  Crown  and  the  defendants, 
upon  this,  which  was  termed  a  political  prosecution,  because  they 
hold  their  office  at  the  pleasure  of  the  Crown.  I  do  not  exactly 
know  what  is  meant  by  a  political  prosecution  ;  the  present,  as  I 
collect  from  the  indictment,  is  a  prosecution  for  a  high  misde- 
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meaner  against  the  public  peace,  and  the  constitution  and  rights  The  Kiho 
of  one  branch,  at  least,  of  the  Legislature  of  the  country.  It  is  edmondsw 
true,  indeed,  that  justices  of  the  peace  hold  their  office  at  the 
pleasure  of  the  Crown,  but  they  hold  a  laborious  and  burthen- 
some,  and  not  a  profitable  office  ;  and  it  is  really  a  gross 
calumny  upon  a  class  of  persons,  to  whom  the  nation  is  most 
peculiarly  indebted  for  valuable  and  gratuitous  services,  to 
suppose  that  they  will  not  act  impartially  between  the  King  and 
his  people.  If  gentlemen  of  this  description  should  be  returned 
by  the  sheriff,  no  challenge  could  be  taken  to  them  individually, 
as  a  challenge  to  the  polls,  on  the  ground  of  their  office ;  it  has 
been  the  constant  practice,  to  name  some  gentlemen  of  this 
class  on  special  juries,  or  rather  no  one  has  ever  thought  of 
omitting  them  on  the  nomination.  Some  of  them  are  constantly 
returned  by  the  sheriff  as  grand  jurymen;  and  no  man,  who 
wishes  well  to  the  country,  can  wish  to  see  them  excluded  as  a 
class,  and  by  reason  of  their  office,  from  any  portion  of  the 
administration  *of  justice,  wherein  they  have  been  accustomed  [  *488  ] 
to  take  a  part. 

The  last  ground  of  complaint  on  this  head,  was  the  original 
nomination  of  some  of  the  gentlemen  who  had  been  named  on 
the  grand  jury,  by  which  this  indictment  was  found.  The 
Master  of  the  Grown  Office  has  informed  us,  upon  his  oath,  that 
he  did  not  consider  this  fact  to  form  a  valid  objection  to  their 
nomination.  And  taking  this,  as  we  are  bound  to  take  it,  not 
merely  from  the  particular  oath,  but  from  the  well  known  and 
general  honour  and  integrity  of  that  officer,  to  be  true,  it  is 
impossible  to  say,  that,  although  he  might  be  mistaken  in  his 
opinion,  he  did  not  act  honestly  in  abiding  by  it,  until  the 
solicitor  of  the  Treasury  consented  to  waive  the  nomination. 
The  nomination  was  waived  and  abandoned,  and  in  fact,  every 
name  of  this  description  was  struck  out  of  the  list  of  48,  and 
other  names  substituted,  before  the  list  was  delivered  out  to  the 
parties  for  reduction  ;  so  that  the  defendants  sustained  no 
possible  prejudice  or  inconvenience  from  the  intended  nomination. 

And  here  I  will  observe,  that  this  circumstance  affords  an 
instance  of  the  utility  of  the  presence  of  the  parties  at  the  time 
of  (he  nomination  of  the  48,  which  we  were  told  would  be 
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Thb  Kino  useless,  if  the  officer  might  name  at  his  pleasure.  For  if  the 
Edmonds,  p^trties  had  not  been  present,  it  is  probable  that  some  names  of 
this  description  might  have  stood  among  the  48,  either  from 
ignorance  of  the  fact,  or  from  the  mistaken  opinion  of  want  of 
objection  to  them.  The  presence  of  the  parties  may  enable 
them,  on  many  occasions,  to  give  useful  hints  which  the  officer 
will  adopt,  as  for  instance,  the  death,  absence,  or  ill  health,  of  a 
person  named  in  the  freeholders'  book. 
[  489  ]  The  only  remaining  ground  of  challenge  to  the  array  was,  the 

supposed  unindifferency  of  the  sheriff;  and  this  was  to  be 
manifested  by  the  supposed  omission  to  summon  one  of  the 
gentlemen  named  in  the  pannel  of  the  special  jury.  This  was 
treated  as  a  challenge  to  the  favour  for  unindifferency.  It  could 
not  be  a  ground  of  principal  challenge,  according  to  any  autho- 
rity. Considering  it  as  evidence  of  partiality,  let  us  see  how  the 
fact  stands.  The  under-sheriff  directed  the  summons  of  this 
gentleman,  at  the  same  time  and  manner  as  of  the  others  named 
in  the  pannel.  The  inferior  officer,  whose  duty  it  was  to  serve 
the  summons,  sent  it  in  a  very  negligent  and  blameable  manner, 
together  with  a  summons  in  some  other  causes,  by  a  carrier  or 
newsman,  instead  of  taking  it  himself.  This  was  done  without 
the  privity  of  the  high  sheriff,  or  his  under-sheriff.  How,  then, 
can  it  lead  to  any  inference  of  partiality  in  the  mind  of  either  of 
those  officers?  But,  further,  how  were  the  defendants  pre- 
judiced by  it  ?  Mr.  Peach,  the  gentleman  in  question,  appears, 
by  the  affidavits  before  us,  to  have  been  long  in  an  infirm  state 
of  health ;  to  have  been  summoned,  either  as  a  grand  6r  special 
juryman,  to  every  assizes  at  Warwick,  for  the  last  eight  years, 
and  never  once  to  have  attended ;  and  to  have  been  summoned 
to  this  VBry  assize,  in  due  time,  on  some  other  cause,  but  not  to 
have  obeyed  that  summons.  So  that,  upon  the  whole,  we  must 
conclude,  that,  at  whatever  time  or  manner  summoned  for  the 
present  trial,  this  gentleman  would  have  availed  himself  of  that 
excuse  for  absence  which  the  state  of  his  health  afforded.  It  is, 
therefore,  really  absurd  to  treat  this  neglect  of  the  inferior 
officer  as  furnishing  evidence  of  partiality  in  the  sheriff  to 
sustain  a  challenge  of  the  array  on  that  ground,  or  as  an 
inducement  to  this  Court  to  grant  a  new  trial. 
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The  last  ground  of  the  motion  for  a  new  trial,  was  the  refusal  The  Kino 
of  what  has  been  called  a  challenge  to  the  polls,  in  the  case  of  edmokds. 
the  special  jurymen.  This  challenge  was  made  on  the  ground  [  490  ] 
of  opinions  supposed  to  have  been  expressed  by  those  gentlemen 
hostile  to  the  defendants  and  their  cause.  There  was  no  ofifer  to 
prove  such  an  expression,  by  any  extrinsic  evidence,  but  it  was 
proposed  to  obtain  the  proof  by  questions  put  to  the  jurymen 
themselves.  The  Lord  Ghibf  Bahon  refused  to  allow  such 
questions  to  be  answered  ;  and,  in  our  opinion,  he  was  right  in 
this  refusal.  It  is  true,  indeed,  that  he  permitted  similar 
questions  to  be  answered  by  the  talesmen  ;  but  in  so  doing,  we 
think  he  acted  under  a  mistake.  It  does  not  appear,  distinctly, 
in  what  precise  form  the  question  was  propounded ;  but,  in  order 
to  make  the  answer  available  to  any  purpose,  if  it  could  have 
been  received,  it  must  have  been  calculated  to  shew  an  expression 
of  hostility  to  the  defendants,  or  some  of  them,  a  pre-conceived 
opinion  of  their  personal  guilt,  or  a  determination  to  find  them 
guilty;  any  thing  short  of  this  would  have  been  altogether 
irrelevant.  The  language  of  Mr.  Serjeant  Hawkins  upon  this 
subject,  Lib.  2,  c.  48,  s.  28,  is,  that  if  the  juryman  ''hath 
declared  his  opinion  beforehand,  that  the  party  is  guilty,  or  will 
be  hanged,  or  the  like,  yet  if  it  shall  appear  that  the  juror  hath 
made  such  declaration  from  his  knowledge  of  the  cause,  and  not 
out  of  any  ill-will  to  the  party,  it  is  no  cause  of  challenge."  So 
that,  in  the  opinion  of  this  learned  writer,  the  declaration  of  a 
juryman  will  not  be  a  good  cause  of  challenge,  unless  it  be  made 
in  terms  or  under  circumstances  denoting  an  ill  intention  towards 
the  party  challenging.  A  knowledge  of  certain  facts  and  an 
opinion  that  those  facts  constitute  a  crime,  are  certainly  no 
grounds  of  challenge,  for  it  is  *clearly  settled,  that  a  juryman  [  H9i  ] 
cannot  be  challenged  by  reason  of  his  having  pronounced  a 
verdict  of  guilty  against  another  person  charged  by  the  same 
indictment.!  In  Brook,  Challenge,  pi.  90,  it  is  thus  stated :  It 
is  a  good  challenge  to  say  that  a  juryman  has  reported,  that  if  he 
be  impannelled,  he  will  pass  for  the  plaintiff;  and  21  Hen.  YH.  29, 

t  See  P.  Cook's  case,  13  St.  Tr.      Cranhume'a   case,    13   St.  Tr.  221, 
313,  and  7th  resolution  in  the  case     HoweU's 'edition, 
of  the  Begiddea,  5  St.  Tr.  985,  and 
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Thb  Kiho  is  referred  to.  Ibid.  Challenge,  55.  Another  juryman  was 
Edmonds,  challenged  for  favour,  in  a  suit  of  replevin ;  Babington ;  if  he  has 
said  twenty  times  that  he  will  pass  with  the  one  party  for  the 
knowledge  that  he  has  of  the  matter  and  of  the  truth,  he  is 
indifferent ;  but  if  he  has  said  so  for  any  affection  of  the  party, 
he  is  favourable,  and  he  charged  the  triers  accordingly ;  and 
7  Hen.  VI.  fo.  25,  is  cited.  In  Fitz.  Chall.  22,  the  opinion  of 
Babington  is  thus  given  :  "  If  he  will  pass  for  one  party,  whether 
the  matter  be  true  or  false,  he  is  favourable ;  so,  if  he  has  said 
that  he  will  pass  for  one  party,  if  it  be  for  affection  that  he  has 
to  the  person,  and  not  for  the  truth  of  the  matter,  he  is  favour- 
able ;  but  if  it  be  for  the  truth  of  the  matter  that  he  has  know- 
ledge of  it,  he  is  not  favourable ;  wherefore  you  will  enquire 
according  to  what  I  have  said."  The  charge  of  Babington  to  the 
triers,  as  given  in  the  Year  Book,  7  Hen.  YI.  fo.  25,  is  thus. 
Addressing  himself  to  the  triers,  he  says :  ''If,  whether  the 
matter  be  true  or  false,  he  will  pass  for  the  one  or  the  other,  in 
that  case  he  is  favourable ;  but  if  a  man  has  said  twenty  times 
that  he  will  pass  for  the  one  or  the  other,  you  will  enquire,  on 
your  oaths,  whether  the  cause  be  for  affection  that  he  has  to  the 
party,  or  for  the  knowledge  he  has  of  the  matter  in  issue ;  if  for 
[  *492  ]  affection  that  he  *has  to  the  party,  then  he  is  favourable,  but 
otherwise  not ;  and  if  he  has  more  affection  to  one  than  to  the 
other ;  but  if  he  has  a  full  knowledge  of  the  matter  in  issue,  if 
he  be  sworn,  he  will  speak  the  truth,  notwithstanding  the 
affection  he  has  for  the  party,  then  he  is  not  favourable."  Again 
Bro.  pi.  90.  By  Frowick,  J. :  "  Not  sufficient  of  freehold  is  a 
good  challenge ;  and  upon  this  the  party  himself  shall  be  sworn, 
whether  he  has  sufficient  or  not."  In  the  49  Edw.  lU.  fo.  1,  it 
appears,  that  some  of  the  jurors  were  challenged,  for  that  they 
had  declared  the  right  of  one  party  or  of  the  other  beforehand, 
or  given  their  verdict  beforehand,  and  some  for  that  they  were  of 
counsel  with  one  party  or  the  other,  and  of  their  fees:  and 
mesmes  lea  persons,  that  is  the  persons  themselves,  were  sworn  to 
speak  the  truth,  where  the  challenge  did  not  go  to  their  reproof 
or  shame ;  but  those  who  were  challenged,  for  that  they  had 
taken  of  the  party,  or  procured  without  taking,  were  not  sworn 
on  the  voir  dire  to  give  evidence  to  the  triers. 
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These  ancient  authorities  shew,  that  expressions  used  by  a  Thb  King 
juryman  are  not  a  cause  of  challenge,  unless  they  are  to  be  Edmonds. 
referred  to  something  of  personal  ill-will  towards  the  party 
challenging;  and  also,  that  the  juryman  himself  is  not  to  be 
8Wom,  where  the  cause  of  challenge  tends  to  his  dishonour ; 
and,  to  be  sure,  it  is  a  very  dishonourable  thing  for  a  man  to 
express  ill-will  towards  a  person  accused  of  a  crime,  in  regard  to 
the  matter  of  his  accusation.  And  accordingly,  we  find  it 
established  in  later  times,  namely,  at  the  trial  of  Peter  Cook.t 
in  the  eighth  of  King  William  the  Third,  that  such  questions  are 
not  to  be  put  to  the  juror  himself.  So  *that  all  the  authority  in  [  •493  ] 
the  law  on  this  head  is  against  the  defendants,  and  shews,  that 
the  refusal  of  the  Lobd  Ghibf  Babon  to  allow  the  proposed 
questions  to  be  answered  by  the  special  jurymen,  was  most 
proper  and  agreeable  to  law.  Upon  the  whole  matter,  we  all 
think  that  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged.l 


THE   ZING  V.  THE  INHABITANTS  OF  LEEDS.        1821. 

(4  Bam.  &  Aid.  498—604.)  ^^V  26. 

By  stat.  59  Gbo.  III.  c.  12,  s.  33,  §  the  wife  and  eight  unemancipated        [  498  ] 
children  of   a    Scotsman,   who   has  not  acquired  any  settlement  in 
England,   must,   if    chargeable,  be  sent  by  a  pass    along  with  the 
husband  to  Scotland,  and  cannot  be  removed  to  IJie  maiden  settlement 
of  the  wife. 

Two  Justices,  by  their  order,  removed  Hannah,  the  wife  of 
Thomas  Bobinson,  and  Thomas,  Hannah,  and  Elizabeth,  her 
children,  from  the  township  of  Leeds  to  the  township  of  Almond- 
bury,  both  in  the  West  Riding  of  the  county  of  York.     The 

t  13  St.  Tr.  334,  Howell.  $  This  Act  is  repealed  by  8  &  9 

t  In  P.  Cook'a  case,  13  St.  Tr.  339,  Vict.  c.  117,  s.  1 ;  but  the  enactment 

the  prisoner  having  asked  one  of  the  closely  resembles  the  new  enactment 

petty  jury  on  the  voir  dire,  whether  in  8  ft  9  Vict.  c.  117,  s.  2.    The  case 

he  were  one  of  the  grand  jury  that  is  cited  as  an  authority  in  the  judg- 

found  the  bill,  Trebt,  Oh.  J.  said  it  ment  of  Poor  Law  Cammissumera  of 

was  a  very  proper  question ;  "for  an  Irdand  v.  Liverpool  (1869)  L.  E.  5 

indictor  ought  not  to  be  a  trier."  Q.  B.  79, 85,  39  L.  J.  M.  C.  25.— E.  0. 
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The  Kiko  Sessions,  upon  appeal,  discharged  the  order,  subject  to  the  opinion 
The  Inhabi-  of  this  Court  upon  the  following  case.     Thomas  Bobinson,  the 

^LBBDa'  husband  of  Hannah  Robinson,  was  a  Scotchman,  residing  at 
Leeds  with  his  family,  and  had  not  acquired  any  settlement  in 
England.  Not  being  able  to  maintain  his  wife  and  children, 
they  were  obliged  to  apply  for  relief  to  the  township  of  Leeds, 
and  were  actually  chargeable  to  that  township  at  the  time  of 
granting  the  order  of  removal.  Under  these  circumstances,  he 
consented  that  his  wife  and  children  should  be  removed  to 
Almondbury,  which  was  the  place  of  his  wife's  maiden  settlement. 
It  was  objected,  by  the  counsel  for  the  appellants,  that  by  the 
statute  59  Geo.  III.  c.  12,  s.  88,  the  wife  and  family  (the  children 
not  having  gained  any  settlement  in  their  own  right,)  could  not 
be  sent  by  an  order  of  removal  to  her  maiden  settlement,  but 
ought  to  be  sent  by  a  pass  under  that  Act,  along  with  the  hus- 
band, to  Scotland.  The  Sessions  were  of  that  opinion,  and 
accordingly  discharged  the  order  of  removal. 

[  499  ]  E.  Alderaon,  in  support  of  the  order  of  Sessions : 

The  right  of  removal  to  the  wife's  maiden  settlement,  when 
the  husband  is  residing  with  her,  is  only  to  be  allowed  in  cases 
where  he  is  himself  irremovable,  because  it  ought  to  go  no 
further  than  necessity  absolutely  requires,  it  being  contrary  to 
sound  policy  to  permit  such  separations  to  take  place.  Here  the 
Act  of  Parliament,  59  Geo.  III.  c.  12,  s.  88,  has  expressly  made 
him  removable  to  Scotland,  and  it  would  follow,  therefore,  from 
that  circumstance  alone,  that  his  wife  and  family  must  go  with 
him,  and  that  they  are  not  removable  any  longer,  even  with  con- 
sent, to  her  maiden  settlement.  But  here  the  Act  of  Parliament 
goes  much  further,  for  the  wife  and  family  are  expressly  men- 
tioned in  it.  It  provides,  that,  upon  complaint  of  the  church- 
wardens, that  a  person  born  in  Scotland  hath  become  chargeable, 
by  himself  or  his  family,  the  Justices  are  to  cause  him  to  come 
before  them,  and  to  examine  him  as  to  the  place  of  his  birth  or 
last  legal  settlement,  and  whether  he  or  any  of  his  children  hath 
or  have  gained  any  settlement  in  England.  Now  the  object  of 
this  is  simply  to  ascertain  whether  he  has  any  settlement  to 
which  he  may  be  removed,  and  whether  any  of  his  children  have 
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gained  one;  because,  if  so,  they  are  not  part  of  his  family.     The  Kino 
Then,  if  they  find  that  he  has  not  gained  any  settlement  in  Eng-  thb  Inhabi- 
land,  the  Act  says  they  shall  remove  him,  his  wife,  and  such  of     ^lkw>&' 
his  children  as  have  not  gained  a  settlement,  (in  other  words, 
him  and  his  family,)  by  a  pass  into  Scotland.     For  the  gaining 
a  settlement  is  one  of  the  modes  of  emancipation ;  and  the  Act, 
therefore,  when  it  uses  that  expression,  means  only  all  imeman- 
cipated  children.    It  is  to  be  observed,  that  no  mention  is  made 
throughout  of  any  inquiry  into  the  wife's  settlement,  which 
would  not  have  been  omitted,  if  the  removal  of  *her  and  the       [  *600  ] 
family  to  such  place  were  in  the  contemplation  of  the  Legislature. 
If  this  construction  be  not  adopted,  great  inconvenience  may  fol- 
low.   A  man,  after  consenting  to  the  removal  of  his  wife  to  a 
neighbouring  parish,  may  then  be  sent  off  to  Scotland,  and  so 
separated  altogether.    And  the  parish  to  which  the  removal  of 
the  wife  and  family  takes  place,  not  having  the  husband  present, 
cannot  put  the  Act  in  force.     So  that,  as  to  them,  the  Act  would 
be  altogether  repealed. 

Scarlett  and  BoUandy  contra : 

It  was  settled  in  Rex  v.  Eltham,\  that  the  wife  and  children 
may,  where  the  husband  has  gained  no  settlement  in  England, 
be  removed  by  his  consent  to  her  maiden  settlement.  And  the 
Act  59  Geo.  III.  c.  12,  s.  88,  is  not  imperative  on  the  magistrates, 
but  gives  them  a  discretion  as  to  whether  they  will  remove  the 
wife  and  children,  with  the  husband's  consent,  to  her  maiden 
settlement,  or  send  them,  with  him,  into  Scotland.  And  where  so 
serious  and  important  a  power  as  that  of  sending  a  whole  family 
out  of  the  kingdom,  is  to  be  given,  it  is  fit  that  there  should  be  a 
discretionary  power  vested  in  the  magistrates,  to  prevent  the 
hardships  which  otherwise  would  occur.  The  words  are  only, 
that  the  said  Justices  "  shall,  and  they  are  hereby  empowered ;" 
which  are  not  imperative.  Here  the  children  have  settlements 
by  birth  in  England.  And,  therefore,  they,  at  all  events,  cannot 
be  removed.  Besides,  it  would  be  very  hard,  if  a  young  man, 
bom  in  England,  and  perhaps  of  age,  but  still  residing  in  his 
father's  family,  might,  because  he  was  unemancipated,  be  sent 

t  5  East,  113. 
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The  Kino    oflf  into  Scotland  or  Ireland,  where  he  might  be  altogether  desti- 
Thb  Ikhabi-  tute  of  the  means  of  *support.     The  Court  will  not  adopt  a 
^l^EDs!'    construction  of  the  Act  of  Parliament,  which  would  compel 
[  *50i  ]      magistrates  to  inflict  such  hardships  upon  individuals. 

Abbott,  Ch.  J. : 

This  question  arises  out  of  the  compulsory  power  formerly 
vested  in  justices  of  peace,  of  removing  a  wife  from  her  husband, 
by  consent :  and  it  is  one,  and  that  not  the  smallest  of  the  evils 
attendant  on  the  poor-laws,  that  cases  should  have  arisen  under 
them,  in  which  this  Court  has  held,  that  such  a  removal, 
amounting  to  a  temporary  divorce,  might  lawfully  be  made.  It 
is  to  be  observed,  however,  that  in  Rex  v.  Eltham  there  was  the 
consent  of  both  husband  and  wife  to  the  separation.  I  am  very 
glad  that  we  are  relieved  by  this  Act  of  Parliament  from  the 
necessity  of  considering  those  cases.  I  think  it  is  impossible  to 
read  the  words  of  the  thirty-third  clause  without  seeing  that  the 
magistrates  have  now  the  power,  in  cases  like  the  present,  of 
sending  the  husband,  together  with  his  wife  and  family,  by  a 
pass  to  Scotland;  and,  having  this  power,  I  am  of  opinion  that 
they  cannot  now  remove  the  wife  and  family  to  her  maiden  set- 
tlement, so  as  to  separate  her  from  her  husband.  I  think,  there- 
fore, that  the  order  of  Sessions  was  right,  and  ought  to  be 
confirmed. 

Bayley,  J. : 

I  am  of  the  same  opinion.  It  is  against  public  policy  and 
good  morals,  to  permit  the  separation  of  husband  and  wife,  even 
with  their  consent.  This  question,  however,  turns  on  the  con- 
struction of  59  Geo.  III.  c.  12,  s.  88,  which  enacts,  that  it  shall 
and  may  be  lawful  for  the  magistrates,  and  they  are  thereby 
required,  in  certain  specified  cases,  to  cause  persons  born  in 
[  ♦502  ]  Scotland,  &c.  to  be  brought  before  them.  Now  these  *are  words 
of  compulsion  on  the  magistrates  to  institute  proceedings  in  cases 
like  the  present.  The  Act  then  provides,  that  the  Justices  shall 
enquire  into  the  settlement  of  the  head  of  the  family  and  his  or 
her  children,  in  order,  as  it  seems  to  me,  to  ascertain  whether 
any  of  those  children  have  been  emancipated.     It  then  enacts, 
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that  Buch  Justices  shall  and  are  thereby  empowered  to  cause     ThbKino 
such  poor  person,  his  toifey  and  such  of  his  children  as  have  not  the  Inhabi- 
gained  a  settlement  in  England,  to  be  removed  hy  a  pass  to  Scot-     tants  of 
land.     Now  it  is  to  be  observed,  that  the  wife  is  thus,  for  the 
first  time,  introduced  in  the  latter  part  of  this  clause,  which  is 
perfectly  silent  in  the  prior  part  of  it,  as  to  any  enquiry  to  be 
made  by  the  Justices  respecting  her  settlement.     I  think,  there- 
fore, that  the  magistrates  have  no  discretion  given  to  them  of 
removing  the  wife  to  her  maiden  settlement,  and  thereby  of 
separating  her  and  her  family  from  the  husband.     If  the  magis- 
trates remove  at  all,  they  must  remove  the  whole  family  together 
to  Scotland,  under  the  provisions  of  this  Act  of  Parliament. 

HOLROYI),  J. : 

I  am  of  the  same  opinion.  The  words  of  this  clause  are  im- 
perative on  the  magistrates,  in  case  they  make  any  order,  to  re- 
move the  whole  family  to  Scotland,  and  not,  as  they  have  done 
here,  to  remove  the  wife  and  family  to  the  place  of  her  maiden 
settlement.  By  the  Act,  if  the  husband  becomes  chargeable  by 
himself,  or  his  family,  he  may  be  removed ;  and,  it  seems  to  me, 
that  it  is  altogether  immaterial,  provided  the  head  of  the  family 
be  born  in  Scotland,  whether  the  children  be  born  in  England  or 
not.  The  only  exception  is  as  to  those  children  who  have  gained 
settlements  in  England  in  their  own  right.  Then,  as  a  power  is 
*now  given  to  remove  the  husband,  the  wife  must  be  removed  [  ♦503  ] 
with  him ;  for  the  power  of  removing  her  to  her  maiden  settle- 
ment was  allowed  to  exist  only  from  the  necessity  of  the  case, 
and  must  cease  with  it.  It  seems  to  me,  that  we  cannot  narrow 
the  construction  of  the  words  of  this  statute,  unless,  in  so  doing, 
we  clearly  saw  that  we  should  further  the  intention  of  the 
Legislature.  And  as  I  do  not  think  that  their  intention  was  to 
prevent  the  removal  of  the  whole  family  together,  I  am  of 
opinion  that  the  decision  of  the  Sessions  was  right. 

Best,  J. : 

If  the  point  decided  in  Rex  v.  EUham  were  to  occur  again,  I 
think  it  would  perhaps  be  worth  considering  whether  that  decision 
could  be  supported.    It  is,  however,  not  necessary  to  determine 

B  B  2 
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The  Kino  that  question  now,  because  I  am  clearly  of  opinion,  that,  under 
The  Inhabi-  the  clause  of  this  Act  of  Parliament,  it  is  imperative  on  the 
^i^BDs*'  magistrates  to  remove  the  whole  family  to  Scotland.  It  seems 
to  me,  that  clearer  terms  could  not  have  been  used.  For  the 
A.ct  expressly  says,  "that  the  magistrates  shall,  and  they  are 
hereby  empowered,  to  remove  such  poor  person,  his  wife,  and 
such  of  his  children  as  have  not  gained  a  settlement,  to  the  place 
of  his  birth  or  last  legal  settlement."  The  statute  could  not, 
therefore,  mean  to  leave  a  discretion  in  the  magistrates  as  to 
whether  they  would  exercise  this  power  or  not.  And  by  adopting 
this  construction,  we  shall,  as  it  seems  to  me,  further  the  object 
of  the  statute,  which  was  to  remove  the  inconvenience  which 
existed  from  idle  and  improvident  persons  coming  to  this  country, 
and  remaining  here  irremovable  with  their  wives  and  families. 
Any  other  construction  would  produce  great  inconvenience.  It 
[  •604  ]  ig  quite  clear,  that  the  head  of  the  family  may  be  removed  ;  *and 
if  he  should  be  removed,  after  the  separation  from  his  family, 
the  wife  and  children  would,  in  all  probability,  remain  perman- 
ently chargeable. 

Order  of  Sessions  confirmed. 


1821.       SOWEKBY   AND  Another  v.  BROOKS,   Assignee  of 
'^—'  CARBTJTT,   A  Bankrupt. 

t^23]  In  Error.! 

(4  Bam.  &  Aid.  523—534.) 

The  issuing  a  commission  of  bankruptcy  is  not  of  itself  sufficient 
notice  to  all  the  world  of  a  prior  act  of  bankruptcy  having  been  com- 
mitted ;  and,  therefore,  if  a  payment  be  made  of  a  debt  to  a  bankrupt 
after  the  issuing  of  such  commission,  but  before  the  party  paying  has 
any  actual  knowledge  of  the  bankruptcy,  such  payment  will  be  protected 
within  1  Jac.  I.  c.  15,  s.  14. 

This  was  a  writ  of  error  from  the  Court  of  Common  Pleas. 
The  special  verdict  stated,  that  Carbatt  being  a  trader,  &c.  com- 

t  It  was  held  that  the  doctrine  of  ment  (1880)  IS  Ch.  Div.  413.     But  in 

this  case  did  not  apply  under  the  Act  Prxlmer  v.  Locke  (1881)  18  Ch.  Div. 

of  1849  (12  &  13  Vict.  c.  106),  having  381,  51  L.  J.  Ch.  124,  it  was  held  by 

regard  to  the  concluding  words  of  the  Master  of  the  Bolls  (Sir  G. 

the  141  st section:  Be  Coombe's  Trueta  Jessel)  that  these  decisions  did  not 

(1859)  1  Giff.  91 ;  Be  BrighVs  Settle-  apply  to  a  bankruptcy  under    the 
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mitted  an  act  of  bankruptcy  on  27th  August,  1816 ;  that  a  sowbrby 
commission  issued  on. the  7th  October,  1816,  imder  which  he  bbookb. 
was  -duly  declared  a  bankrupt,  and  on  26th  November,  1816, 
defendant  in  error  was  duly  appointed  his  assignee :  that  plain- 
tiffs in  error  were  co-partners  in  trade,  and  that  whilst  Garbutt 
was  such  trader,  and  before  his  bankruptcy,  they  were  indebted 
to  him  in  the  sum  of  952.  4s.  for  goods  sold  and  delivered  by  him 
to  them  before  he  became  bankrupt ;  that  on  the  10th  October, 
being  after  the  issuing  the  commission,  Garbutt,  in  order  to 
obtain  payment  of  the  same  debt,  sent  from  Stockton,  in  the 
county  of  Durham,  where  he  then  was,  a  letter  directed  to  one 
Henry  Thomas,  his  agent  at  Manchester,  in  which  letter  he 
inclosed  a  paper,  stamped  with  a  stamp,  for  a  bill  of  exchange  in 
blank,  excepting  that  the  name  of  Garbutt  was  by  him  written 
thereunder,  as  the  maker,  and  was  also  indorsed  by  him  thereon, 
as  the  indorser,  and  by  that  letter  he  requested  the  said  Henry 
Thomas  to  deliver  the  stamp  so  signed  to  his  (Garbutt's)  father, 
and  to  tell  him  to  date  it  back  and  place  it  to  his  own  account ; 
that  the  stamped  paper  with  Garbutt's  name  thereon  was  accord- 
ingly on  the  18th  of  October  delivered  to  his  father,  Francis 
Garbutt,  at  Manchester,  *and  that  the  same  was  on  that  day  [  •524  ] 
filled  up  by  some  person  in  the  form  of  a  bill  of  exchange,  and 
that  it  was  dated  back  to  the  4th  October,  in  the  same  year,  and 
that,  when  it  was  so  filled  up,  it  purported  to  be  the  bill  of 
Garbutt  the  bankrupt  directed  to  the  plaintiffs  in  error,  whereby 
he  requested  them,  at  four  months  after  the  date  thereof,  to  pay 
to  the  order  of  himself  952.  4s.,  value  received,  and  to  be  duly 
indorsed  by  him  ;  that  the  plaintiffs  in  error  did  not  see  the  bill 
of  exchange,  nor  had  they  any  knowledge  thereof  until  the  80th 
October,  on  which  day  it  was  presented  to  them  for  acceptance  in 
the  ordinary  course  of  business,  by  a  third  person,  who  was  then 
the  bond  fide  holder  thereof,  and  was  by  them  duly  accepted,  in 
order  to  discharge  the  said  debt ;  that  the  plaintiffs  in  error  had 

Act  of    1869.      And  the  Ck)UTt  of  may  apply  to  a  case  under  the  Act 

Appeal  left  the  queetion  in  doubt,  of  1883,  which,  as  to  the  vesting  of 

It  is    suggested    by    Mr.    Bobson  choses    in  action   (s.  50,  subs.   5), 

(Bankruptcy,    7th  ed.  p.  421)  that  foUows  the  language  of  the  Act  of 

the  doctrine  of  Sowtrhy  y.  Brooks  1869. — B.  C. 
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SowKRBY  not  at  any  time  before  their  acceptance  of  the  bill  any  notice  that 
Brooks.  Carbutt  had  become  a  bankrupt,  or  that  he  was  insolvent,  or 
had  stopped  payment,  unless  the  issuing  of  the  commission  be 
by  law  deemed  sufficient  notice  thereof;  that  the  notice  of  the  com- 
mission and  bankruptcy  appeared  in  the  ''  London  Gazette  "  for 
the  first  time  on  the  5th  November,  and  that  after  the  appearance 
of  that  notice,  and  after  the  defendant  in  e)rror  was  appointed 
assignee,  and  before  the  bill  of  exchange  became  payable,  namely, 
on  the  14th  January,  1817,  the  defendant  in  error,  as  assignee 
of  Carbutt,  demanded  from  the  plaintiffs  in  error  payment  of  the 
said  sum  of  952.  4s.,  but  which  they  did  not  then  nor  have  since 
paid  to  him ;  that  when  the  bill  of  exchange  became  payable, 
viz.  on  the  7th  of  February,  1817,  the  plaintiffs  in  error  paid  the 
said  sum  of  952.  4s.  therein  specified,  to  a  third  person,  who  was 
then  the  bond  fide  holder  thereof,  and  that  that  sum  so  due  from 
[  •SBS  ]  the  plaintiffs  in  error  to  Carbutt,  at  the  *time  of  his  bankruptcy, 
was  not  paid  by  them,  or  satisfied  in  any  other  manner  than  as 
above  mentioned. 

The  case  was  argued,  on  a  former  day  in  this  Term,  by 
Scarlett  for  the  plaintiffs  in  error,  and  by  lAttledcde  for  the  defen- 
dant in  error.  The  authorities  cited,  and  the  arguments  used, 
are  all  fully  stated  in  the  judgment  of  the  Court,  and  therefore 

have  been  omitted  here. 

Cur.  adv.  vuU. 

Abbott,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  a  writ  of  error  from  the  Common  Pleas.  The  action 
was  brought  by  the  defendant  in  error,  as  assignee  of  one  Carbutt 
a  bankrupt,  for  goods  sold.  A  special  verdict  was  found  at  the 
trial,  and  thereupon  the  Court  of  Common  Pleas  gave  judgment 
for  the  plaintiff  in  that  Court,  the  now  defendant  in  error.  The 
material  facts  found  by  the  special  verdict  are  these.  The  com- 
mission of  bankrupt  was  issued  under  the  great  seal,  on  the  7th 
of  October,  1816.  On  the  80th  of  that  month,  the  plaintiffs  in 
error  being  indebted  to  the  bankrupt  for  goods  sold,  accepted  a 
bill  drawn  upon  them  for  the  amount  of  the  debt,  the  bill  being 
presented  to  them  for  acceptance  in  the  ordinary  course  of 
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busineBS,  and  they  not  having  had  at  any  time  before  their  Sowebby 
acceptance  of  the  bill  any  notice  that  Garbutt  had  become  a  bank-  bbook& 
rupt,  or  that  he  was  insolvent,  or  had  stopped  payment,  unless 
the  issuing  of  the  commission  be  by  law  deemed  sufficient  notice 
thereof.  The  commission  was  first  advertised  in  the  **  Gazette  " 
on  the  5th  November  following ;  the  bill  was  afterwards  duly  paid 
at  maturity  by  the  plaintiffs  in  error.  It  is  clear,  that  an  accept- 
ance of  a  bill,  which  is  afterwards  duly  paid,  is  equivalent  to  a 
payment  of  the  debt  in  money  at  the  time  of  the  acceptance, 
within  the  ^statute  1  Jac.  I.  c.  15,  s.  14.  And  the  question  in  [  *526  ] 
the  present  case  is  only,  whether  the  issuing  of  a  commission  is 
in  law  to  be  deemed  notice  of  a  bankruptcy  to  a  debtor  who  p&ys 
his  debt  to  the  bankrupt  under  actual  ignorance  of  his  bank- 
ruptcy. The  thirteenth  section  of  this  statute,  after  reciting  that 
the  power  given  to  commissioners  of  bankrupts,  touching  the 
debts  due  to  the  bankrupts,  is  not  so  full  and.  perfect  as  that  the 
full  benefit  thereof,  in  due  course,  may  be  employed  to  the  use  of 
the  creditors,  as  was  intended,  for  remedy  thereof  enacts,  that 
the  commissioners  shall  have  power  to  grant  and  assign  the  debts 
due  to  the  bankrupt,  by  what  person,  or  in  what  manner  soever, 
to  the  use  of  the  creditors ;  and  that,  after  such  assignment,  the 
bankrupt  shall  not  have  any  power  to  recover,  release,  or  dis- 
charge the  same,  nor  shall  they  be  attached  as  his  debt,  but  the 
assignees  shall  have  like  remedy  to  recover  the  same,  as  the  party 
himself  might  have  had.  The  fourteenth  section  provides,  *'  that 
no  debtor  of  the  bankrupt  be  thereby  endangered  for  the  payment 
of  his  debt,  truly  and  bondjide,  to  any  such  bankrupt  before  such 
time  as  he  shall  understand  or  know  that  he  is  become  bank- 
rupt." The  intended  benefit  mentioned  in  the  statute  1  Jac.  I. 
is  that  which  is  to  be  found  in  the  two  former  statutes,  84  &  85 
Hen.  Vm.  c.  4,  and  18  Eliz.  c.  7.  These  statutes  gave  power, 
viz.  the  first  to  the  Lord  Chancellor  and  other  persons  therein 
mentioned,  and  the  latter  to  the  commissioners,  to  take,  by  their 
discretion,  orders  and  directions  with  the  lands,  goods,  and  debts 
of  a  bankrupt,  and  also  to  make  sale  of  lands  and  goods  ;  such 
sales  to  be  good  against  all  persons  claiming  by,  from,  or  under 
the  bankrupt,  by  any  act  done  after  he  shall  become  bankrupt ; 
but  neither  of  those  statutes  gave  a  power  to  make  sale  or  assign- 


876  1821.    K.  B,     4  B.  &  ALD.  627— 528,  [»•»- 

SowKBBY  ment  *of  his  debts  ;  each  of  them,  however,  gave  a  further  power 
Bbookb.  to  summon  and  examine  persons  supposed  to  be  indebted  to  a 
[  •627  ]  bankrupt,  and  also  inflicted  upon  persons  refusing  to  be  examined, 
or  not  declaring  the  plain  and  whole  truth,  the  forfeiture  of 
double  the  value  of  the  debt  concealed,  and  not  plainly  and 
wholly  declared  and  shewn.  On  these  older  statutes,  no  case 
appears  to  have  arisen  on  the  subject  of  debts  due  to  a  bankrupt ; 
and  without  other  words  than  are  found  in  those  statutes,  it 
would  be  difficult  to  say,  that  a  debtor  to  a  bankrupt  having  band 
fide  paid  his  debt  to  the  bankrupt  without  notice  of  bankruptcy 
or  commission,  should  be  obliged  to  pay  it  over  again.  Such  a 
case  appears  rather  to  be  within  the  principle  of  bond  fide  trans- 
actions, protected  by  the  seventh  section  of  the  statute  of 
Elizabeth.  On  another  branch  of  the  statute  of  Elizabeth,  the 
case  of  Smith  v.  Mills ,  2  Go.  Bep.  25,  arose.  In'  that  case  the 
bankrupt  had,  after  his  bankruptcy  and  commission,  sold  goods 
to  the  value  of  242.  to  a  creditor,  in  part  satisfaction  of  a  debt  of 
64Z.  The  commissioners  afterwards  sold  the  same  goods  to  the 
plaintiffs,  and  upon  a  question  which  of  the  two  sales  should  be 
good,  it  was  determined  that  the  sale  by  the  commissioners 
should  be  good,  and  that  of  the  bankrupt  void,  and  rightly  so, 
for  the  creditor  was  within  the  very  words  of  the  statute :  "  a 
person  claiming  under  the  bankrupt  by  an  act  done  after  his 
bankruptcy."  And  the  expression  which  has  been  relied  upon  in 
the  argument  of  this  case  occurs  there  only  as  an  additional 
argument  in  favour  of  the  decision.  There  is  first  a  general 
declaration  of  the  intent  of  the  makers  of  the  statute,  viz.  an 
equal  and  rateable  distribution  of  the  bankrupt's  goods.  Then 
[  *628  ]  follows  a  citation  of  some  analogous  ^cases ;  then  an  observation 
upon  the  great  defect  that  would  exist  in  the  law,  if  a  person, 
after  committing  an  act  of  bankruptcy,  should  be  allowed  to 
make  distribution  of  his  goods  to  whom  he  pleased ;  and  then  is 
added,  *'  also  this  case  is  stronger,  because  this  gift  is  an  assign- 
ment of  the  bankrupt  after  the  commission  awarded  under  the 
great  seal,  which  commission  is  matter  of  record,  whereof  every 
one  may  take  conusance."  And  it  is  said  immediately  afterwards, 
that  the  Court  relied  principally  on  the  words  of  the  statute, 
**  persons  claiming  under  the  bankrupt  by  act  done  after  his 
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bankruptcy;"  and  resolved  that  the  "proviso"  (by  which  I  Sowebbt 
understand  the  seventh  section  of  the  statute  of  Elizabeth  to  be  bbooks. 
meant)  "  concerning  gifts  and  grants  bond  fide,  makes  no  gift  or 
grant  good  which  the  bankrupt  makes  after  he  becomes  bank- 
rupt, but  excludes  them  out  of  the  penalty  inflicted  by  the  same 
proviso,"  that  is,  the  forfeiture  of  double  as  much  as  he  shall 
detain  or  possess.  The  next  case  quoted  on  the  behalf  of  the 
plaintiff  below  was  that  of  Hitchcock  v.  Sedgwi<:ky  2  Vernon,  156. 
That  case  in  effect  decides  no  more  than  this,  viz.  that  a  person 
who  took  a  conveyance  of  lands  from  a  bankrupt  on  an  advance 
of  money,  after  a  commission  issued,  but  without  notice  thereof, 
should  not  be  allowed  in  a  court  of  equity  to  protect  the  convey- 
ance, which  was  undoubtedly  void  at  law,  by  obtaining  in  trust 
for  himself  a  prior  conveyance,  good  in  law,  beyond  the  extent 
of  the  consideration  for  which  that  good  conveyance  had  been 
made.  The  case  was  decided  by  the  Lords  Commissioners  of  the 
great  seal,  two  of  whom  held  that  this  person  should  not  have  the 
protection  of  the  former  conveyance  beyond  its  own  considera- 
tion ;  and  they  are  reported  to  have  held  also,  that  *this  person  [  •529  ] 
was  not  an  innocent  purchaser ;  saying  that  "  when  the  com- 
mission was  sued  out,  he  was  bound  to  take  notice."  Now, 
though  it  should  be  admitted  (and  I  see  no  reason  to  controvert 
the  doctrine)  that  a  commission  actually  issued  will  enable  the 
assignees  to  redeem  an  original  mortgage,  notwithstanding  the 
term  may  have  come  into  the  hands  of  a  second  mortgagee, 
whose  title  is  void  at  law ;  yet  it  will  by  no  means  follow,  that 
one  who  has  paid  his  debt  to  a  bankrupt,  without  actual  notice 
of  a  bankruptcy,  shall  be  compelled  to  pay  it  a  second  time  to 
the  assignees,  upon  the  ground  of  an  implied  notice,  by  the  issu- 
ing of  a  commission  which  is  unknown  to  him.  The  other  case 
of  CoUett  V.  De  GoU,  Ga.  temp.  Talbot,  65,  decides  only,  that  a 
bona  fide  purchaser,  after  an  act  of  bankruptcy  without  notice, 
should  not  be  deprived  in  a  court  of  equity  of  his  legal  advan- 
tage ;  and  the  expressions  attributed  to  the  Lobd  Ghangellob, 
''  The  case  of  Hitchcock  v.  Sedgtoick  is  different  from  this  ;  for  a 
commission  is  a  public  act,  of  which  all  are  bound  to  take  notice," 
ought  in  our  opinion  to  be  understood  with  relation  only  to  the 
case  before  him,  and  to  those  rules  of  equitable  jurisdiction  by 
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80WBRBT  which  his  judgment  was  to  be  guided,  and  not  to  be  extended  to 
Bbookb.  ^^^  ^^S^^  construction  and  effect  of  that  clause  of  the  statute  of 
1  Jac.  I.,  upon  which  the  question  before  this  Court  depends. 
The  remaining  case  of  Watkins  v.  Maundy  8  Gamp.  808,  turned 
merely  upon  the  true  meaning  and  effect  of  the  phrase  "  issuing 
a  commission,"  in  the  statute  46  Geo.  HI.  c.  185,  s.  8.  And 
Lord  Ellenbobouoh  at  Nisi  Prius  most  properly  decided,  that 
the  act  of  delivering  out  a  commission  under  the  great  seal  was 
an  issuing  within  the  meaning  of  that  statute. 
[  680  ]  This  view  of  the  several  former  cases  appears  to  leave  the 

present  question  open  to  a  decision  upon  the  true  meaning  and 
effect  of  the  stat.  1  Jac.  I.  unfettered  by  precedent  authority.  It 
has  been  contended,  that  the  fourteenth  section  of  this  statute  is 
to  be  considered  as  a  remedial  law.  I  much  doubt,  and  cannot 
assent  to  that  proposition,  because  I  have  not  been  able  to 
satisfy  my  mind  that,  before  the  passing  of  this  statute,  a  debtor 
was  really  in  any  danger  for  such  a  payment  as  is  therein 
mentioned.  It  may  rather  be  collected  from  some  of  the  ex- 
pressions used  in  the  thirteenth  section,  and  from  the  very 
imperfect  provisions  regarding  debts  due  to  a  bankrupt  con- 
tained in  the  two  preceding  statutes,  that,  before  the  passing  of 
this  Act,  1  Jac.  I.,  a  bankrupt  might,  notwithstanding  his  bank- 
ruptcy, receive  the  money  due  to  him  from  his  debtor,  fraud  and 
collusion  apart,  which,  according  to  the  principle  of  the  common 
law,  will  vitiate  every  transaction  founded  upon  them.  I  there- 
fore consider  these  two  sections,  the  thirteenth  and  fourteenth 
sections  of  1  Jac.  I.,  as  containing  one  new  but  qualified  enact- 
ment: an  enactment  new  in  itself,  as  giving  power  to  the 
commissioners  to  assign  the  debts  due  to  the  bankrupt,  and 
qualified  by  providing,  that  no  debtor  should  be  thereby 
endangered  for  the  payment  of  his  debt  truly  and  bond  fide  to 
any  bankrupt,  before  such  time  as  he  should  understand  or 
know  that  he  was  become  a  bankrupt.  And  we  are  all  of 
opinion,  that  these  words,  "  understand  or  know,"  are  to  be 
construed  according  to  their  ordinary  and  popular  sense,  of  an 
actual  understanding  or  knowledge,  and  not  of  a  knowledge  to 
be  implied  by  force  of  law  from  the  secret  issuing  of  an  unknown 
commission,  against  the  truth  of  the  fact.    And  we  find  nothing 
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in  the  language  *of  subsequent  statutes,  regarding  bankruptcy,  Sowbbbt 
to  impugn  this  construction.  The  21  Jac.  I.  c.  19,  s.  14,  which  brooks. 
is  properly  a  remedial  law,  protects  all  purchasers  for  good  and  [  *53i  ] 
valuable  consideration,  unless  a  commission  be  issued  within 
five  years  after  a  bankruptcy.  The  19  Geo.  II.  c.  32,  which  is 
also  a  remedial  law,  protects  the  payment  of  money  made  by  a 
bankrupt,  which,  before  the  suing  forth  of  the  commission,  is 
really  and  band  fide,  and  in  the  usual  and  ordinary  course  of 
trade  and  dealing,  received  of  a  bankrupt,  before  such  time  as 
the  person  receiving  the  same  shall  know,  understand,  or  have 
notice  that  the  party  is  become  a  bankrupt,  or  is  in  insolvent 
circumstances.  It  is  obvious  that  the  issuing  of  a  commission 
is  not,  under  either  of  those  statutes,  made  equivalent  to  notice. 
It  is  in  truth  made  only  the  limit  of  the  period  to  which  the 
relief  thereby  given  should  be  confined.  And  it  is  to  be  observed, 
that  the  latter  of  these  two  statutes  regards  only  payments  made 
by  the  bankrupt,  and  there  is  a  great  difference  between  losing 
the  benefit  of  a  receipt  of  money  and  being  subjected  to  make  a 
payment  twice  over :  the  first  payment  by  the  debtor  to  the 
bankrupt  must,  unless  there  be  great  misconduct  on  the  part 
of  the  bankrupt,  enure,  by  an  increase  pro  tanto  of  the  distribut- 
able fund,  to  the  benefit  of  those  very  creditors  who  claim  the 
second  payment  of  the  same  debt :  whereas  a  receipt  from  a 
bankrupt  operates  pro  tanto  in  diminution  of  the  distributable 
fund,  and,  so  far  as  it  extends,  defeats  the  general  object  of  the 
law,  an  equal  division  among  all  the  creditors.  The  first  statute, 
wherein  the  issuing  of  a  commission  is  in  express  terms  made 
equivalent  to  notice  of  bankruptcy,  or  insolvency,  is  the  46 
Geo.  III.  c.  185.  This  is  also  a  remedial  law ;  and  "^the  remedy  [  *6d2  j 
operates  much  more  extensively  than  under  any  former  statute  ; 
for  it  extends,  in  cases  of  future  commissions,  to  all  conveyances 
by,  all  payments  by  and  to,  and  all  contracts  and  other  dealings 
and  transactions  by  and  with  any  bankrupt  hand  fide  made  and 
entered  into  more  than  two  calendar  months  before  the  date  of 
the  commission,  meaning  the  commission  under  which  they 
might  otherwise  be  impeached.  And  the  Legislature  thought 
fit  to  limit  this  extensive  remedy,  not  only  to  the  absence  of 
actual  notice  of  bankruptcy  or  insolvency,  but  also,  by  express 


880  1821.    K.  B.    4  B.  &  ALD.  532—588.  [r-b. 

SowEBBT  words,  to  the  absence  of  any  prior  commission,  or  docket  struck, 
Bbooks.  although  nothing  may  have  been  done  thereupon,  or  the  com- 
mission be  superseded;  and  this  is  effected  in  form  by  pro- 
viding, that  those  acts  should  be  deemed  notice  of  a  prior  act  of 
bankruptcy  within  the  meaning  of  that  statute,  if  an  act  of 
bankruptcy  had  been  actually  committed.  Large  as  the  remedy 
provided  by  this  statute,  46  Geo.  III.,  appears  to  be,  it  was 
thought  not  to  include  the  case  of  an  execution  or  attachment 
against  the  lands  or  goods  of  a  bankrupt ;  and,  therefore,  the 
remedy  was  extended  to  those  cases  by  the  49  Geo.  III.  c.  121, 
s.  2,  with  a  similar  proviso  as  to  a  commission  issued,  although 
afterwards  superseded.  We  are  aware  of  the  expression  in  each 
of  these  two  statutes,  "  a  commission  issued,  although  the  same 
may  have  been  superseded."  By  the  first  of  the  two  statutes,  in 
which  such  a  provision  occurs,  the  striking  a  docket  was  made 
equivalent  to  notice :  this  is  a  less  formal  and  effective  act  than 
the  issuing  of  a  commission,  and  is  an  act  upon  which,  I  believe, 
it  often  happens  that  no  commission  is  taken  out.  And  if  the 
Legislature,  in  providing  a  new  and  very  extensive  remedy, 
[  *533  ]  thought  fit  to  make  the  striking  *of  a  docket  notice,  it  would, 
a  fortiori,  make  the  issuing  of  a  commission  notice,  although 
it  should  be  superseded.  And  this  provision  might  be  retained 
in  a  statute  made  to  extend  the  class  of  cases  to  which  the  first 
applied,  although  the  effect  of  striking  a  docket  was  at  the  same 
time  repealed.  And  we  cannot  infer  from  these  statutes  that 
the  Legislature  considered  the  issuing  of  a  commission  to  be  by 
operation  of  law,  and  against  the  truth  of  the  fact,  an  under- 
standing or  knowledge  of  a  bankruptcy  within  the  meaning  of 
the  fourteenth  section  of  the  statute  1  Jac.  I.  We  think,  also, 
that  too  much  effect  has  been  given  in  the  course  of  this  cause 
to  those  dicta  in  the  older  cases,  which  were  uttered  with  refer- 
ence to  a  different  statute,  and  on  a  different  occasion.  Our 
present  opinion  derives  confirmation  from  the  subsequent  statute 
of  the  56  Geo.  III.  c.  187,  which  does  not  appear  to  have  been 
adverted  to  in  the  Court  of  Common  Pleas.  This  last  statute 
was  passed  for  the  express  purpose  of  extending  the  provision  of 
the  statute  1  Jac.  I.,  and  it  does  in  effect  extend  the  provision 
therein  contained,  in  regard  to  payment  of  debts  to  a  bankrupt, 
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to  the  delivery  of  his  goods  or  effects  to  him,  and  this  in  terms  Sowerby 
precisely  similar  to  those  of  the  statute  1  Jac.  I.,  by  enacting,  bbgoks. 
that  no  person  shall  be  endangered  by  reason  of  the  delivery  of 
goods  or  eflfects,  truly  and  bond  fide,  to  a  person  who  shall  be 
bankrupt,  before  such  time  as  the  person  having  the  goods,  &c. 
shall  understand  or  know  that  the  person  to  whom  they  belong 
is  become  bankrupt.  Now  this  statute  was  passed  after  the  two 
before  mentioned,  wherein  the  issuing  of  a  commission  is  made 
notice  of  a  bankruptcy,  and  not  long  after.  It  is  manifest  that 
the  Legislature  did  not,  in  this  case,  intend  that  a  superseded 
commission  should  *be  deemed  notice  ;  for  if  that  intention  had  [  *534  ] 
been  entertained,  it  can  hardly  be  doubted  that  it  would  have 
been  expressed  in  the  same  terms  as  in  the  two  statutes  so 
recently  passed.  If  such  a  clause  had  been  introduced,  it  seems 
the  statute  would  have  been  entirely  useless,  because  the  case 
provided  for  by  it  is  a  case  within  the  meaning  and  operation  of 
the  statute  46  Geo.  III.  It  appears,  therefore,  to  have  been 
framed  to  extend  a  particular  provision  of  the  statute  1  Jac.  I.  to 
another  and  analogous  case,  and  this  unfettered  with  that  special 
enactment  as  to  notice  by  operation  of  law,  which  is  found  in  the 
46  Geo.  III.  These  observations  do  not  conclusively  prove,  with 
the  certainty  of  mathematical  demonstration,  that  the  Legis- 
lature might  not  think  a  commission  notice  to  all  the  world, 
if  it  should  be  acted  upon  as  well  as  issued,  and  not  afterwards 
superseded ;  but  we  think  they  furnish  a  moral  inference  that 
no  such  opinion  was  entertained ;  because,  if  such  an  opinion 
had  been  entertained,  we  think  some  expression  or  intimation  of 
that  opinion  must  have  occurred.  Finding  nothing  of  this  sort, 
as  applied  to  the  case  of  the  payment  of  money  due  to  a  bank- 
rupt, or  the  delivery  of  his  own  goods  to  him,  and  adverting  to 
the  obvious  distinction,  before  alluded  to,  between  those  two 
cases  and  the  cases  of  title  derived  or  money  received  from  a 
bankrupt,  we  think  that  in  the  case  before  us  the  issuing  of  the 
commission  was  not  notice  in  point  of  law,  and  we  are  all  of 
opinion  that  the  judgment  of  the  Court  of  Common  Pleas  must 

be  reversed. 

Judgment  reversed. 
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K.  B.  TRINITY  TERM. 


1821.  BEUNTON  V.  HAWKES  and  0THER8.t 

r  541  -1  (4  Bam.  &  Aid.  541—558.) 

A  patent  for  improvements  in  the  construction  of  ships*  anchors, 
windlasses,  and  chain-cables,  cannot  be  supported  unless  there  is 
novelty  in  each  invention;  and  therefore,  where  it  turned  out  that 
there  was  no  novelty  in  the  construction  of  the  anchors,  it  was  held 
that  the  patent  was  wholly  void. 

Dbclabation  stated  that  plaintiff  was  the  first  and  true  in- 
ventor of  certain  improvements  in  the  construction  of,  making, 
or  manufacturing  of  ships'  anchors  and  windlasses,  and  chain- 
cables  or  moorings ;  and  which  said  invention,  others  before 
the  making  of  the  patent  did  not  use,  and  thereupon,  on  26th 
March,  1818,  by  letters  patent,  reciting  that  plaintiff  had  by  his 
petition,  humbly  represented  to  our  Lord  the  King,  that  he, 
plaintiff,  had  found  out  and  discovered  certain  improvements  in 
the  construction  of,  making,  or  manufacturing  of  ships'  anchors 
and  windlasses,  and  chain-cables  or  moorings,  which  he  con- 
[  •542  ]  ceived  would  be  of  *public  utility ;  that  he  was  the  first  and  true 
inventor  thereof ;  and  that  the  same  had  not  been  theretofore 
made,  used,  or  practised  by  any  other  person  to  the  best  of 
his  knowledge,  our  Lord  the  King  granted  unto  plaintiff  his 
special  licence,  full  power,  sole  privilege,  and  authority,  that 
plaintiff,  his  executors,  &c.  from  time  to  time,  during  fourteen 
years,  should  and  lawfully  might  make  and  exercise  and  vend  his 
said  invention,  &c.  The  patent  was  then  set  out  in  the  usual 
form.  The  declaration  then  stated  the  enrolment  of  the  specifi- 
cation within  the  time  prescribed,  and  the  infringement  of  the 
patent,  by  the  defendant  selling  chain-cables  of  the  improved 
construction  invented  by  plaintiff :  Plea,  not  guilty.  The  cause 
was  tried  before  Abbott,  Gh.  J.  at  the  Middlesex  sitting,  after 
Easter  Term,  1820.     The  specification  stated  the  plaintiff's  im- 

t  Cited  and  distinguished  in  Bovill  longing  the  term  in  three   several 

v.  Finch  (1870)  L.  R.  5  C.  P.  523,  letters  patent  for  England,  Scotland, 

532,  39  L.  J.  C.  P.  277,  where  there  and  Ireland.— R.  C. 
was  a  grant  by  one  instrument  pro- 
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provements  in  manufacturing  ships'  anchors  to  be,  that  in  place  BBuirroN 
of  the  common  method  of  joining  the  arms  to  the  shank,  which  hawkeb. 
was  by  welding,  and  which  required  the  iron  to  be  so  frequently 
heated  ad  to  destroy  and  injure  its  tenacity,  he  made  the  shank 
in  one  piece,  and  the  two  arms  in  another  piece.  The  piece 
intended  for  the  arms  is  formed  into  shape,  and  of  such  a  thick- 
ness or  substance  in  the  middle,  as  to  allow  a  hole  to  be  made 
through  the  centre  of  the  solid  piece,  to  receive  the  thick  end  of 
the  piece  which  forms  the  shank,  and  the  said  hole  in  the  arm- 
piece  is  made  somewhat  conical  or  bell-mouthed,  so  that  no 
strain  can  separate  the  arms  from  the  shank ;  by  which  means 
the  necessity  of  endangering  the  solidity  of  the  materials  is 
avoided,  only  one  heat  being  necessary  to  bring  the  thick  end  of 
the  shank  and  the  hole  in  the  arm-piece  into  perfect  contact ;  for 
the  strength  of  this  important  part  of  the  anchor  is  not  trusted 
to  a  *union  effected  by  welding,  which  may  be,  and  generally  is,  [  *543  l 
defective ;  but  to  the  impossibility  of  drawing  a  thick  solid 
conical  piece  of  iron  through  the  smaller  aperture  of  a  conical 
opening  into  which  it  is  fitted.  The  arms  with  their  flukes  may 
be  made  of  good  cast  iron,  taking  care  to  allow  them  sufficient 
substance.  But  anchors  should  not  only  have  the  utmost 
strength  which  can  be  attained,  but  also  be  made  as  secure  as 
possible  against  the  danger  of  being  lost,  by  the  cable  or  chain 
by  which  they  are  attached  to  the  ship  giving  way.  Cables 
made  of  hemp  can  never  be  rendered  safe,  but  chain-cables  may. 
The  specification  then  described  the  improvements  in  the  con- 
struction of  chain-cables  and  moorings,  and  stated,  that  the 
object  to  be  gained  was  the  greatest  possible  strength  from  a 
given  quantity  of  materials,  keeping  in  mind  the  direction  in 
which  the  strain  is  to  be  borne.  It  then  shewed,  that  the 
applying  receding  forces  to  a  circular  link,  would  change  its  form 
into  one  with  round  ends  and  parallel  sides,  and  that  the  effect  of 
this  alteration  was  to  destroy  the  link,  by  disturbing  the  relative 
position  of  every  particle  of  the  metal  and  destroying  its  corpus- 
cular attraction,  and  concluded  that  a  circular  was  therefore 
a  bad  form.  The  specification  then  stated,  that  if  the  sides 
of  the  circular  link  were  prevented  from  collapsing,  the  evil 
would  be  thereby  lessened ;  and  that,  if  a  stay  or  diagonal  bar 


384  1821.    K.  B.    4  B.  &  ALD.  548—546.  [r.b. 

Bbunton     were  introduced  between  the  sides  of  the  circular  link,  it  would 

Hawkes.  ^^6^  ^  ^^^^  ^0  resist  a  greater  force  than  before,  having  two 
points  of  support;  the  unsupported  parts,  however,  would,  by 
applying  a  strain,  assume  a  quadrilateral  form,  a  change  which 
could  not  be  effected  without  a  derangement  of  the  matter  in  the 
link,  which  must  rupture  and  destroy  it.    It  stated,  that  stays 

r  •544  ]  with  ^pointed  ends  had  been  used  in  chains,  but  that  such  a  stay 
only  supported  two  opposite  points  of  the  link ;  the  tendency  of 
the  receding  forces  being  to  straighten  and  consequently  to 
rupture  the  parts  that  were  left  unsupported.  It  then  proceeded 
thus :  ''  My  said  improvements  in  chain-cables  or  moorings  are 
founded  on  considerations  drawn  from  the  facts  that  have  been 
alluded  to.  If  a  circular  link,  instead  of  being  supported  only  in 
two  opposite  points,  have  its  opposite  sides  supported  by  a  stay 
embracing  two  considerable  and  opposite  segments,  taking  care 
to  leave  such  opening  as  shall  allow  sufficient  play  for  the  links 
received  into  it,  the  link  would  be  much  stronger  than  with  a 
stay  having  its  ends  pointed ;  but  still  the  link  would  be  of  a  bad 
form ;  and,  moreover,  even  if  circular  links  could  be  made 
unobjectionable  as  to  strength,  they  should  be  avoided  on 
account  of  the  greater  weight  of  metal  which  a  given  length 
of  chain  would  require,  than  when  formed  of  links  of  a  less 
exceptionable  form.  We  have  seen  that  the  tendency  of  receding 
forces  applied  to  curved  links,  is  to  draw  portions  of  them  into 
straight  forms ;  thence,  it  follows,  that  twisted  links  of  every 
kind  should  be  avoided  where  strength  is  required;  for  such 
links,  even  if  their  opposite  sides  be  supported  by  an  interposed 
stay,  must  by  the  application  of  a  sufficient  strain  untwist  them- 
selves to  become  straight,  and  thus  have  the  arrangement  of 
their  particles  disturbed.  As  the  tendency  of  forces,  applied  as 
before-mentioned,  to  curved  or  twisted  links,  is  to  convert  the 
curves  or  distortions  into  straight  portions  as  above  described,  it 
follows,  that  links  presenting  in  their  original  construction 
straight  parts  between  the  points  of  strain  are  the  strongest  that 
can  be  made,  with  an  equal  portion  of  metal ;  and  hence  links 

[  *545  ]  with  *parallel  sides  and  semi-circular  ends,  would  in  every  case  be 
preferred,  were  it  not  necessary  to  the  quality  of  good  chain,  that 
it  should  be  able  to  resist  lateral  violence,  as  well  as  a  fi:eneral 
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strain  operating  by  stretching."     After  shewing  the  effect  of  a     Bbunton 

lateral  strain  upon  such  a  link  the  specification  then  proceeded      Hawkes. 

thus  :  **  Prom  the  preceding  considerations  it  is  evident,  that  of 

all  the  forms  and  constructions  that  can  be  given  to  a  link,  that 

form  and  construction  which  shall  be  able  to  convert  a  lateral 

into  an  end  strain,  by  yielding  proper  support  to  the  opposite 

sides  of  the  link,  is  the  one  that  should  be  preferred ;  and  of  such 

a  form  and  construction  is  the  link  described  in  a  figure  annexed 

to  the  specification  having  circular  ends  and  sides  nearly  parallel 

but  bulging  out  towards  the  middle,  with  my  broad-ended  stay 

introduced  between  the  sides  of  the  link.     At  the  time  the  stay 

is  introduced,  the  link  is  wide  enough  to  receive  it ;  and  the  link 

being  red  hot  at  the  time  of  its  introduction,  and  being  pressed 

home  to  the  stay,  by  a  die  or  press,  or  any  suitable  mechanical 

means,  takes  a  fast  hold  of  it  and  retains  it  in  its  place.     Other 

ways  of  introducing  and  retaining  in  its  place  this  broad-ended 

stay  may  be  employed ;  but  the  preceding  one  has  been  found 

exceedingly  simple  and  efiicacious.    These  broad-ended  stays 

should  embrace  the  whole  or  the  opposite  curved  parts  of  the 

middle  of  the  link." 

It  was  proved  at  the  trial,  that  before  the  granting  of  the 
patent,  mooring-chains  had  been  used,  the  links  of  which  were 
twisted,  and  the  stay  was  introduced  into  holes  made  in  the  sides 
of  the  link  ;  the  twisting  of  the  link,  as  well  as  the  perforations 
of  it  to  admit  the  stay,  had  the  effect  of  weakening  it.  The  sides 
of  the  plaintiff's  link  were  in  the  same  plane,  and  his  stay  was 
introduced  in  the  manner  described  *in  the  specification,  [•546] 
without  perforating  or  otherwise  weakening  the  sides.  It  was 
also  proved  by  a  series  of  experiments,  made  by  scientific  men, 
that  the  plaintiff's  mooring-chains  were  capable  of  resisting  a 
much  greater  force  than  those  in  use  before.  It  was  admitted  at 
the  trial,  that  the  mode  of  manufacturing  anchors  described 
in  the  specification,  had  never  been  applied  before  to  ships' 
anchors.  But  it  had  been  applied  before  to  the  adze-anchor, 
and  the  mushroom-anchor.  These  anchors  are  used  only  for 
the  purpose  of  mooring  floating  lights  or  vessels  intended  to 
remain  stationary ;  and  are  never  taken  on  board.  No  point 
was  made  as  to  the  windlasses,  which  were  admitted  to  be  new. 

B.B. — ^voL.  xxni.  c  c 
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Bbunton  Abbott,  Ch.  J.  left  it  to  the  jury  to  say,  whether  the  invention 
HAWKE8.  ^oth  as  to  the  chain  and  the  anchor,  were  new  and  useful, 
and  the  jury  found  a  verdict  in  the  affirmative  for  the  plaintiff. 
A  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground,  first, 
that  there  was  not  sufficient  novelty  in  either  of  these  inventions, 
to  make  them  the  proper  subject  of  a  patent.  Secondly,  that  at 
all  events,  there  was  no  novelty  in  this  mode  of  manufacturing 
anchors  ;  and  the  patent  being  granted  for  three  several  things, 
if  void  as  to  one,  was  void  as  to  the  whole. 

Scarlett,  Marryaty  Gumey,  and  Chitty,  now  shewed  cause 
against  the  rule.      *     ♦     * 

[  649  ]       Abbott,  Ch.  J. : 

It  is  not  without  great  reluctance  that  my  mind  has  at  length 
come  to  a  conclusion,  which  (as  far  as  my  judgment  goes)  will 
have  the  effect  of  avoiding  this  patent.  It  appeared  in  evidence, 
at  the  trial,  that  the  mode  of  making  cables  and  anchors,  intro- 
duced by  the  plaintiff  into  general  use,  was  highly  beneficial  to 
his  Majesty's  subjects;  and  I  should  wish  that  he  who  intro- 
duced it  might  be  entitled  to  sustain  the  patent.  Upon  a  full 
consideration  of  all  the  arguments  that  have  been  addressed  to 
us,  and  a  view  of  the  patent,  the  specification,  and  the  evidence 
given  at  the  trial,  I  feel  myself  compelled  to  say,  that  I  think  so 
[  *550  ]  much  of  the  ^plaintiffs  invention  as  respects  the  anchor  is  not 
new  ;  and  that  the  whole  patent  is,  therefore,  void.  The  mode 
of  joining  the  shank  to  the  flukes  of  the  anchor  is  to  put  the  end 
of  the  shank,  which  is  in  the  form  of  a  solid  cylinder,  through 
the  hollow  and  conical  aperture,  and  it  is  then  made  to  fill  up  the 
hollow,  and  to  unite  itself  with  it.  Now  that  is  precisely  the 
mode  by  which  the  shank  of  the  mushroom-anchor  is  united  to 
the  mushroom  top ;  by  which  the  shank  of  the  adze-anchor  is 
united  to  its  other  parts.  It  is  indeed  the  mode  by  which  the 
different  parts  of  the  common  hammer,  and  the  pick-axe  also, 
are  united  together.  Now,  a  patent  for  a  machine,  each  part  of 
which  was  in  use  before,  but  in  which  the  combination  of  the 
different  parts  is  new,  and  a  new  result  produced,  is  good; 
because  there  is  a  novelty  in  the  combination.     But  here  the 
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case  is  perfectly  different;  formerly  three  pieces  were  united  Bbunton 
together;  the  plaintiff  only  unites  two;  and,  if  the  union  of  hawkbs. 
those  two  had  been  effected  in  a  mode  unknown  before,  as  applied 
in  any  degree  to  similar  purposes,  I  should  have  thought  it  a 
good  ground  for  a  patent;  but,  unfortunately,  the  mode  was 
well  known,  and  long  practised.  I  think  that  a  man  cannot  be 
entitled  to  a  patent  for  uniting  two  things  instead  of  three, 
where  that  union  is  effected  in  a  mode  well  known  and  long 
practised  for  a  similar  purpose.  It  seems  to  me,  therefore,  that 
there  is  no  novelty  in  that  part  of  the  patent  as  affects  the 
anchor ;  and,  if  the  patent  had  been  taken  out  for  that  alone,  I 
should  have  had  no  hesitation  in  declaring  that  it  was  bad. 
Then,  if  there  be  no  novelty  in  that  part  of  the  patent,  can  the 
plaintiff  sustain  his  patent  for  the  other  part,  as  to  the  mooring- 
chain  ?  As  at  present  advised,  .*I  am  inclined  to  think  that  the  [  *^^^  ] 
combination  of  a  link  of  this  particular  form  with  the  stay  of  the 
form  which  he  uses,  although  the  form  of  the  link  might  have 
been  known  before,  is  so  far  new  and  beneficial  as  to  sustain  a 
patent  for  that  part  of  the  invention,  if  the  patent  had  been 
taken  out  for  that  alone.  But  inasmuch  as  one  of  the  things  is 
not  new,  the  question  arises,  whether  any  part  can  be  sustained. 
It  is  quite  clear  that  a  patent  granted  by  the  Grown  cannot 
extend  beyond  the  consideration  of  the  patent.  The  King  could 
not,  in  consideration  of  a  new  invention  in  one  article,  grant  a 
patent  for  that  article  and  another.  The  question  then  is, 
whether,  if  a  party  applies  for  a  patent,  reciting  that  he  has  dis- 
covered improvements  in  three  things,  and  obtains  a  patent  for 
these  three  things,  and  in  the  result  it  turns  out  that  there  is 
no  novelty  in  one  of  them,  he  can  sustain  his  patent.  It  appears 
to  me,  that  the  case  of  Hill  v.  Thompson f\  which  underwent 
great  consideration  in  the  Common  Pleas,  is  decisive  upon  that 
question.  In  that  case,  the  patent  was  granted  to  the  plaintiff 
for  the  invention  of  certain  improvements  in  the  smelting  and 
working  of  iron ;  and  the  Court  of  Common  Pleas  appear  to 
have  considered  that  the  improvement  introduced  by  the  plaintiff 
into  what  may  properly  be  called  the  smelting  of  iron,  was  the 
obtaining  iron  from  that  cinder  and  slag  which  before  had  been 

t  20  E.  E.  488  (8  Taunt.  375 ;  2  Moore,  424). 

c  c  2 
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Bbunton     thrown  away  as  refuse,  and  that  that  might  be  considered  as 
Hawkbs.     ^^^'    ^^  appeared,  however,  that  the  plaintiff  claimed  farther 
the  merit  of  having  discovered  that  the  application  of  lime  in 
certain  stages  of  the  process  woald  cure  a  disease  conmion  to 
all  iron,  not  merely  to  that  which  he  was  to  produce,  but  to  iron 
[  ♦662  ]      originally  manufactured  from  the  fresh  ore.    Now  it  *tumed 
out  that  that  was  not  a  discovery ;  for  the  application  of  lime  to 
iron  made  from  the  cinder,  originally  used  in  making  ore,  was 
known  and    practised    before.     No  two  things  can  be    more 
distinct  in  their  nature  than  the  obtaining  of  iron  from  a  material 
from  which  it  was  impracticable  to  obtain  it  before,  and  the 
cure  or  prevention  of  a  disease  to  which  all  iron  was  subjected. 
In  that  case,  however,  the  Court  of  Common  Pleas  held,  that, 
admitting  there  was  novelty  in  the  one,  yet,  as  there  was  no 
novelty  in  the  other,  the  patent  was  wholly  void.    The  only 
difference  between  that  case  and  this  is,  that  here  the  plaintiff, 
instead  of    saying  that  he  has  made  certain  improvements, 
states  the  improvements  ;  but  still  he  claims  the  merit  of  having 
invented  improvements  in  all  the  three.     The  patent  is  granted 
upon  the  recital  that  he  has  made  improvements  in  all  the 
three,  and  that  they  are  new;  and  the  consideration  of  the 
patent  is  the  improvement  in  the  three  articles,  and  not  in  one ; 
for  an  improvement  in  only  one  of  them  would  render  the 
patent  bad.     The  consideration  is  the  entirety  of  the  improve- 
ment of  the  three ;  and  if  it  turns  out  there  is  no  novelty  in  one 
of  the  improvements,  the  consideration  fails  in  the  whole,  and 
the  patentee  is  not  entitled  to  the  benefit  of  that  other  part  of 
his  invention.    For  these  reasons,  I  am  of  opinion  that  this 
patent  cannot  be  supported.     There  must,  therefore,  be  a  new 
trial.     The  plaintiff,  if  so  advised,  may  then  put  the  question 
upon  the  record,  and  take  the  opinion  of  a  court  of  error. 

Bayley,  J. : 

I  think  that  in  this  case,  there  ought  to  be  a  new  trial.     I 
have  no  doubt  that  if  the  patent  be  bad  as  to  part,  it  is  bad 
[  •sss  ]      as  to  the  whole.    If  a  patent  is  *taken  out  for  many  different 
things,  the  entire  discovery  of  all  those  things  is  the  considera- 
tion upon  which  the  King  is  induced  to  make  the  grant.     That 
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coDBideration  is  entire,  and  if  it  fails  in  any  part  it  fails  in  toto.     Bbunton 
Upon  an  application  for  a  patent,  although  the  thing  may  be     hawkbs. 
new  in  every  particular  it  is  in  the  judgment  of  the  Crown, 
whether  it  wiU  or  will  not,  as  matter  of  favour,  make  the  grant 
to  the  person  who  has  made  the  discovery.    And  when  an  appli- 
cation is  made  for  a  patent,  for  three  different  things,  it  may  be 
considered  by  the  persons  who  are  to  advise  the  Crown  as  to 
the  propriety  of  the  grant,  that  the  discovery  as  to  the  three 
things  together  may  form  the  proper  subject  of  a  patent  although 
each  per  se,  would  not  induce  them  to  recommend  the  grant. 
It  seems  to  me,  therefore,  that  if  any  part  of  the  consideration 
fails,  the  patent  is  void  in  toto.     Now,  in  this  case,  the  patent  is 
for  the  improvement  of  ships'  anchors,   and  windlasses,   and 
chain-cables,  or  moorings.     If  it  had  stood  on  the  subject  of  the 
improvement  in  chain-cables  only,  the  impression  on  my  mind 
is,  that  the  patent  would  have  been  good.     The  improvement  in 
that  respect,  as  it  seems  to  me,  is  shortly  this :  so  to  apply  the 
link  to  the  force  to  operate  on  it,  that  that  force  shall  operate  in 
one  place,  namely,  at  the  end ;  and  this  is  produced  by  having 
a  bar  across,  which  has  not  the  defect  of  the  bar  formerly  used 
for  similar  purposes.    The  former  bars  weakened  the  link,  and 
they  were  weak  themselves,  and  liable  to  break,  and  then  if  they 
broke,  there  might  be  a  pressure  in  some  other  part.    Now, 
from  having  a  broad-ended  bar,  instead  of  a  conical  one,  and 
having  it  to  lap  round  the  link,  instead  of  perforating  it,  that 
inconvenience  would  be  avoided;    and    therefore  the  present 
impression  on  my  *mind  as  to  this  part  of  the  case  is,  that  the      [  *664  ] 
patent  might  be  supported.    As  to  the  ship's  anchor,  in  sub- 
stance the  patent  is  for  making  in  one  entire  piece  that  which 
formerly  was  made  in  two.     The  two  flukes  of  the  anchor  used 
to  consist  of  distinct  pieces  of  iron,  fastened  to  the  shank  by 
welding.    In  the  present  form,  the  flukes  are  in  one  piece,  and 
instead  of  welding  them  to  the  shank,  a  hole  is  made  in  the 
centre,  and  the  shank  introduced  through  the  hole.    Could 
there  be  a  patent  for  making,  in  one  entire  piece,  what  before 
had  been  made  in  two  pieces  ?  I  think  not ;  but  if  it  could,  I 
think  that  still  this  would  not  be  new.     In  the  mushroom  and 
the  adze-anchors,  the  shank  is  introduced  into  the  anchor  by  a 
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bruitton  hole  in  the  centre  of  the  solid  piece ;  and  in  reality,  the  adze- 
Hawkbs.  anchor  is  an  anchor  with  one  fluke,  and  the  doable  fluke-anchor 
is  an  anchor  with  two  flukes.  After  having  had  a  one-fluked 
anchor,  could  you  have  a  patent  for  a  double-fluked  anchor  ?  I 
doubt  it  very  much.  After  the  analogies  alluded  to  in  argument, 
of  the  hammer  and  pick-axe,  I  do  not  think  that  the  mere 
introducing  the  shank  of  the  anchor,  which  I  may  call  the 
handle,  in  so  similar  a  mode  is  an  invention  for  which  a  patent 
can  be  sustained.  It  is  said  in  this  case  that  the  mushroom- 
anchor,  and  adze-anchor,  are  not  ships'  anchors,  but  mooring- 
anchors.  I  think  they  are  ships'  anchors ;  they  are  not  indeed 
such  anchors  as  ships  carry  with  them,  for  the  purpose  of 
bringing  the  ship  up  ;  but  if  the  ship  is  required  to  be  stationary, 
at  a  particular  place,  then  the  common  mode  of  making  it 
stationary,  is  by  the  mushroom-anchor.  So  the  mode  adopted 
to  bring  a  ship  containing  a  floating-light  to  an  anchor,  is  by 
mooring  her  to  one  of  these  mushroom-anchors.  That  is  the 
[  *555  ]  description  of  anchor  *for  a  holdfast  to  the  ship.  The  analogy 
between  the  case  of  the  mushroom-anchor,  and  of  the  adze- 
anchor,  is  so  close  to  that  of  the  present  anchor,  that  it  does  not 
appear  to  me  that  this  discovery  can  be  considered  so  far  new 
as  to  be  the  proper  ground  of  a  patent.  In  reality,  it  is  nothing 
more  than  making  in  one  piece,  what  before  was  made  in  two, 
and  introducing  into  this  kind  of  anchor,  the  shank  in  the  way  a 
handle  is  introduced  into  a  hammer  or  pick-axe.  I  think, 
therefore,  that  this  not  being  a  new  discovery,  the  patent  is 
wholly  void,  and  that  being  so,  there  must  be  a  new  trial.  The 
plaintiff  may  then  put  the  question  upon  the  record,  and  take 
the  opinion  of  a  court  of  error  on  the  subject. 

Best,  J. : 

I  am  of  the  same  opinion.  In  the  case  of  Hill  v.  Thompson, 
the  Court  of  Common  Pleas,  with  great  reluctance,  came  to  the 
conclusion  that  a  patent  taken  out  too  large,  is  not  only  void  for 
the  excess,  but  void  altogether.  That  case  afterwards  came 
under  the  consideration  of  the  Lord  Chancellor;  and  he  is 
reported  to  have  said,  "  In  his  directions  to  the  jury,  the  Judge 
has  stated  it  as  the  law  on  the  subject  of  patents,  first,  that  the 
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invention  must  be  novel ;  secondly,  that  it  must  be  useful ;  and,  Brunton 
thirdly,  that  the  specification  must  be  intelligible.  I  will  go  hawkfs. 
farther  and  say,  that  not  only  must  the  invention  be  novel  and 
useful,  and  the  specification  intelligible,  but  also  that  the 
specification  must  not  attempt  to  cover  more  than  that,  which 
being  both  matter  of  actual  discovery  and  of  useful  discovery,  is 
the  only  proper  subject  for  the  protection  of  a  patent,  and  I  am 
compelled  to  add,  that  if  a  patentee  seeks,  by  his  specification, 
any  more  than  he  is  strictly  entitled  to,  his  patent  is  thereby 
rendered  ineflfectual,  even  to  the  *extent  to  which  he  would  [  •566  ] 
be  otherwise  fairly  entitled.  On  the  other  hand,  there  may  be  a 
valid  patent  for  a  new  combination  of  materials  previously  in 
use,  for  the  same  purpose,  or  for  a  new  method  of  applying  such 
materials ;  but  in  order  to  its  being  effectual,  the  specification 
must  clearly  express  that  it  is  in  respect  of  such  new  combination 
or  application,  and  of  that  only,  and  not  lay  claim  to  the  merit 
of  original  invention  in  the  use  of  the  materials."  t  The  case, 
indeed,  does  not  want  that  authority ;  for  in  the  patent  the  King 
states,  that  he  grants  it  upon  condition  that  the  specification  shall 
be  enrolled  in  the  Court  of  Chancery  for  the  inspection  of  the 
public.  According  to  these  terms,  therefore,  the  specification  must 
embrace  two  objects ;  it  must  first  clearly  describe  the  nature  of 
the  invention ;  and,  secondly,  the  manner  in  which  it  is  to  be 
performed.  When  this  case  was  first  presented  to  my  mind,  it 
occurred  to  me,  that  this  was  a  new  combination  of  old  prin- 
ciples, and  that  the  patent  was  therefore  good.  I  now,  however, 
doubt  whether  the  patent  could  be  supported  as  to  the  mooring- 
chain,  for  the  specification  cannot  stand  as  a  description  of  a  new 
combination  of  known  principles  :  it  claims  an  invention  as  to  a 
part  of  it,  which  certainly  is  not  new.  I  allude,  particularly,  to 
the  form  of  the  link.  The  specification  states,  that  the  object  to 
be  gained,  is  the  greatest  possible  strength  from  a  given  quantity 
of  materials,  keeping  in  mind  the  direction  in  which  the  strain  is 
to  be  borne.  It  afterwards  says,  that  this  is  to  be  done  by  the 
use  of  that  which  is  new,  viz.  by  the  stay  introduced  between  the 
links,  and  which,  instead  of  entering  them,  embraces  their  sides. 
If  that  alone  was  to  be  done,  it  would  be  new ;  *but  the  specifi-  [  *557  ] 
t  17  B.  R.  156,  159  (3  Merivale,  622,  629). 
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Bbuntok  cation  further  goes  on  to  say,  "  It  is  evident,  that  of  all  the  forms 
Hawkes.  ^^^  constructions  that  can  be  given  to  a  link,  that  form  and 
construction  which  shall  be  able  to  convert  a  lateral  into  an  end 
strain,  by  yielding  support  to  the  opposite  sides  of  the  link,  is 
the  one  that  should  be  preferred."  It  appears  to  me,  that  the 
patentee  here  first  claims  the  merit  of  originally  using  the  links 
in  the  particular  form  described  in  his  specification,  instead  of 
circular  hnks.  Now  there  can  be  no  doubt  that  links  of  that 
form  had  been  used  long  before.  Then  as  to  the  anchor,  the 
invention  claimed  is,  that  he  avoids  the  welding;  but  that 
certainly  is  not  new,  because  that  has  been  done  before,  in  the 
case  of  the  mushroom  and  adze-anchor,  the  pick-axe,  and  the 
common  hammer.  It  is  said,  however,  that  his  invention 
consists  in  the  application  of  that  which  was  known  before  to  a 
new  subject  matter,  viz.  that  he  had,  for  the  first  time,  applied 
to  the  manufacturing  of  anchors,  a  mode  in  which  welding  was 
avoided,  which,  however,  had  been  long  practised,  in  other 
instances  to  which  I  have  before  alluded ;  but  he  does  not  state 
that  as  the  ground  upon  which  he  had  applied  for  his  patent, 
nor  state  in  the  specification,  that  it  being  known  that  the 
process  of  welding  weakens  the  anchor,  he  had  first  applied  to  an 
anchor  a  mode  long  practised  in  the  manufacture  of  other  instru- 
ments, viz.  of  making  the  two  flukes  of  one  piece  instead  of  two. 
If  he  had  so  described  his  process,  the  question  would  then  arise, 
whether  that  would  be  a  good  ground  for  a  patent.  I  incline  to 
think,  however,  that  it  having  been  long  known  that  welding 
may  be  avoided  in  instruments  of  a  similar  form,  the  application 
of  that  practice,  for  the  first  time,  to  a  ship's  anchor  cannot  be 
[  •BBS  ]  considered  *a  new  invention,  and,  therefore,  that  it  is  not  the 
ground  of  a  patent.  It  is  unnecessary,  however,  to  decide  that 
question  in  this  case,  because  the  patentee  has  claimed  the  mode 
of  avoiding  welding  as  a  new  discovery.  That  is  not  a  new 
discovery,  and  he  has  therefore  taken  out  his  patent  for  more 
than  he  is  entitled  to ;  and  I  am  of  opinion,  that  that  avoids  the 
patent  in  toto.  For  the  King  is  deceived  ;  the  patentee  is  repre- 
sented to  have  the  merit  of  inventing  two  things,  whereas  he  has 
discovered  only  one ;  and  the  Grown  might  have  considered  the 
discovery,  as  to  both,  a  sufficient  ground  for  granting  a  patent, 
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when  it  would  not  have  thought  so  of  the  discovery  of  one  alone.  Bbunton 
This  has  been  compared,  in  argument,  to  the  case  of  a  grant  of  haw'ke& 
lands.  If  in  the  same  deed,  there  were  included  three  convey- 
ances of  three  distinct  estates  on  three  considerations,  one  might 
be  set  aside  and  another  be  good ;  but  if  the  grant  were  upon  one 
consideration  which  was  bad,  the  whole  would  be  void,  because 
the  consideration  would  fail  altogether.  Now  the  present  case  is 
similar  to  that,  because  here,  the  consideration  to  induce  the 
King  to  grant  the  patent,  was  the  statement  made  by  the 
plaintiff  in  his  petition,  that  there  had  been  three  inventions, 
when,  in  fact,  there  had  been  only  two.  The  united  considera- 
tion upon  which  the  whole  grant  was  made,  is  therefore  void ; 
and,  consequently,  the  grant  itself  is  void.    I  am  therefore  of 

opinion,  that  there  ought  to  be  a  new  trial. 

Rtde  absolute. 

The  Solicitor-General,  Oaselee,  Stephen,  and  F.  Pollock,  were 
to  have  argued  in  support  of  the  rule. 


WELLS  V.  MILES  and  Another.  i^ 

(4  Bam.  &  Aid.  659—567.)  [  559  ] 

A  prescription  for  toll  of  com  brought  into  a  town  to  be  sold  on  a 
market-day  there,  whereof  any  part  is  pitched  within  the  market  for 
sale,  and  which  shall  be  there  sold,  is  bad,  inasmuch  as  there  cannot  be 
any  toll  in  respect  of  goods  not  actually  brought  into  the  market. 

Trespass  for  taking  and  carrying  away  plaintiffs  wheat. 
Plea,  that  the  Marquis  of  Buckingham  was  seised  of  the  manor 
of  Aylesbury  with  Bierton,  in  the  county  of  Buckingham,  in  fee, 
and  that  he,  and  all  those  whose  estate  he  had  in  the  manor 
from  time  immemorial,  had  been  used  to  hold,  at  the  town  of 
Aylesbury,  on  every  Saturday  throughout  the  year,  a  market  for 
the  buying  and  selling  of  com,  grain,  &c.  usually  sold  at  markets, 
as  to  the  said  manor  belonging,  and  that  the  said  Marquis,  and 
all  those,  whose  estate,  &c.  from  time  immemorial,  had  taken  a 
certain  reasonable  toll  of  all  common  grain,  &c.  brought  to  the  said 
town  of  Aylesbury,  to  be  sold  on  any  market-day  there,  whereof 
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Wells  any  part  was  pitched  within  the  said  market  for  sale,  and  which 
MiLBs.  ss^d  common  grain,  &c.  should  be  there  sold  on  the  market-day, 
subject  to  certain  exceptions  therein  set  forth.  It  then  stated, 
that  the  Marquis,  on,  &c.  demised  by  indenture  unto  the  defen- 
dant, the  tolls  payable  at  the  market  for  one  year,  by  virtue  of 
which  said  indenture  the  defendant  entered  upon,  and  took  the 
said  toll  so  demised,  and  was  lawfully  possessed  thereof.  It 
further  alleged,  that  on,  &c.  the  plaintiff  brought  into  the  said 
town  of  Aylesbury,  for  the  purpose  of  being  sold  there,  a 
quantity  of  wheat,  and  did  then  and  there  pitch  a  part  thereof, 
that  is  to  say,  one  sack  thereof  respectively  within  the  said 
market  for  sale,  the  residue  of  the  wheat  being  deposited  within 
the  town  of  Aylesbury,  and  which  quantity  of  wheat  was  then 
sold  upon  the  market-day,  at  the  market.  By  reason  whereof, 
[  *560  ]  *the  defendant  was  entitled  to  take  from  the  said  wheat,  the  tolls 
so  due  and  payable,  and  so  justified  the  taking  of  the  wheat  in 
question,  as  the  toll.  Beplication  denied  the  prescription  stated 
in  the  plea,  upon  which  issue  was  joined.  The  cause  was  tried 
before  Holroyd,  J.  at  the  Buckingham  Summer  Assizes,  1820, 
and  the  jury  found  a  verdict  for  the  defendant.  A  rule  nisi  for 
entering  judgment  for  the  plaintiff,  non  obstante  veredicto,  having 
been  obtained  by  Blosset,  Serjt.  in  last  Michaelmas  Term, 

Tindal  now  shewed  cause  against  the  rule.    *    *     * 

[  564  ]       Abbott,  Ch.  J. : 

I  think  that  the  rule  for  entering  judgment  for  the  plaintiff, 
non  obstante  veredicto  must  be  made  absolute.  The  question 
raised  upon  the  pleadings  has  in  fact  been  decided  by  the 
opinion  of  Powell,  J.  in  the  case  of  Kerby  v.  Whichelow,\  and 
the  late  case  of  HUl  v.  SmithyX  in  the  Exchequer  Chamber. 
According  to  those  authorities,  toll  can  only  be  taken  in  respect 

[  'ses  ]  of  things  actually  brought  into  the  market,  and  there  sold.  *It 
is  not  necessary  here  to  decide,  whether  in  any  case  the  whole 
town  may  be  considered  as  a  market,  because  the  plea  in  this 
case  does  distinguish  the  market  from  the  town.    It  speaks  of 

t  2  Lutw.  1498.  X  10  E.  B.  357,  364  (4  Taunt.  620). 
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the  town  as  the  place  to  which  the  whole  quantity  of  goods  are  Wblls 
brought,  and  it  speaks  of  the  market  as  the  place  where  a  miles. 
portion  of  the  goods  only  are  pitched  for  sale.  On  the  face  of 
the  plea,  that  portion  may  be  a  mere  sample,  a  small  quantity 
which  a  man  may  take  from  his  pocket  and  place  on  the  ground 
in  the  market-place.  The  plea,  therefore,  having  distinguished 
the  town  from  the  market,  it  appears  to  me,  that  the  defendant 
claims  a  toll  for  goods  not  brought  into  the  market  for  sale,  and 
that  being  so,  then  according  to  the  authorities  to  which  I  have 
ahready  referred,  that  claim  cannot  be  sustained  in  point  of  law. 
The  plea  therefore  is  bad,  and  this  rule  must  be  made  absolute. 

HOLROYD,  J. : 

I  am  of  the  same  opinion.  Upon  this  plea,  it  cannot  be  con- 
sidered that  the  whole  of  the  com  was  brought  into  the  market, 
for  it  expressly  states,  that  the  whole  was  brought  into  the  town, 
and  that  only  part  was  brought  into  the  market ;  the  plea  there- 
fore distinguishes  between  the  town  and  the  market.  In  order 
to  make  it  a  valid  plea,  it  should  have  stated,  that  the  whole  of 
the  goods  were  brought  into  the  market.  In  HiU  v.  Smith,  the 
precise  point  decided  was,  that  a  prescription  in  respect  of  goods 
sold  by  sample  in  a  market,  and  afterwards  brought  into  the  city 
to  be  delivered,  could  not  be  supported.  The  foundation  of  the 
judgment  in  that  case  was,  that  toll  was  not  due  in  respect  of 
goods  not  brought  into  the  market.  Lord  Chief  Justice  Mans- 
FiBiiD  says,  ''The  sale  by  sample  has  no  ^connection  with  the  [  *^66  ] 
market ;  the  corn  so  sold  is  never  brought  into  the  market ;  and 
if  toll  might  be  demanded  for  com  so  sold,  I  cannot  see  why  it 
might  not  be  demanded  for  any  sale  whatever  contracted  for  in  a 
market ;  for  the  sample  is  only  used  to  shew  the  quality  of  the 
thing  sold."  And  after  observing  on  the  nature  of  a  sale  by 
sample,  he  says,  "  The  com  is  not  sold  in  the  market,  and  the 
toll  to  be  paid  for  a  sale  in  a  market,  is  for  corn  brought  into 
the  market  and  there  sold."  And  then,  after  citing  the  2  Inst. 
220,  and  2  Inst.  718,  and  stating  that  the  sale  by  sample  is 
directly  contrary  to  the  origin  and  purposes  of  markets,  he  says, 
"In  Moseley  v.  Pierson,\  the  Court  said,  that  the  very  words, 

t  4  T.  E.  104. 
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Wells  *'  sold  in  a  market/'  implied  that  the  thing  must  be  in  the 
Miles.  market.  He  then  says,  "  No  particular  case  has  been  cited,  in 
which  there  has  been  an  exact  decision  that  toll  shall  not  be 
taken  for  goods  not  brought  into  a  market ;  but  in  Lutw.  1502, 
Powell,  J.  said,  that  the  King  could  not  grant  a  toll  of  things 
not  brought  into  the  market ;  and  Lord  Chief  Baron  Gomyns,  in 
title  "  Market,"  adopts  the  doctrine  of  Powell.  All  the  doctrine 
of  sales  in  market  overt  militates  against  any  idea  of  a  sale  by 
sample,  for  a  sale  in  market  overt  requires  that  the  commodity 
should  be  openly  sold  and  delivered  in  the  market;  and  Lord  Coke 
so  says  in  his  5  Bep.  82,  and  that  every  part  of  both  the  treaty 
and  completing  of  the  sale  must  be  in  the  market  overt."  The 
reasoning  of  Lord  Chief  Justice  Mansfield,  in  Hill  v.  Smith, 
was,  that  no  toll  could  be  due  upon  a  sale  by  sample,  because  no 
toll  was  due  at  common  law  for  goods  not  brought  into  market. 
That  case  is  an  authority  to  shew,  that  no  toll  was  due  in  this 
case,  for  the  com  which  is  alleged  in  the  plea  to  have  been 
[  *567  ]  brought  into  the  *town  only,  and  not  into  the  market.  I  think 
therefore  that  this  rule  must  be  made  absolute. 

Best,  J. : 

I  am  of  the  same  opinion.  Li  the  case  of  Hill  v.  Smithy 
which  has  been  so  fully  commented  upon  by  my  brother 
HoLBOYD,  it  was  decided,  that  toll  is  not  due,  except  for  property 
actually  brought  within  the  market.  Now  upon  this  plea,  it  is 
perfectly  clear,  that  only  part  of  the  property  was  brought  into 
the  market,  and  the  remainder  was  kept  without  the  market,  and 
sold  without  the  market.  If  the  distress  were  taken  in  respect 
of  corn  sold  without  the  market,  for  which  no  toll  was  due,  it 
cannot  be  supported.  The  cases  referred  to  in  argument  only 
shew,  that  a  market  and  town  may  be  co-extensive,  and  that 
unless  the  lord  of  the  market  is  limited  to  hold  his  market  in 
some  particular  place  in  the  town,  he  may  hold  it  in  any  part  of 
the  town  he  pleases ;  but  they  do  not  shew  that  he  will  then 
have  a  right  to  claim  toll  for  goods  in  that  part  of  the  town 
which  is  not  a  market.  Those  cases,  therefore,  are  not  in  point  ; 
for  the  question  here  is,  not  whether  the  Marquis  of  Buckingham 
had  a  right  to  appoint  a  particular  place  as  the  market,  but 
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whether  the  whole  of  the  com  was  brought  into  the  market.    It       Wells 
is  stated  in  the  plea,  that  part  of  the  com  was  out  of  the  market,       miles. 
and  that  being  so,  I  am  of  opinion  that  the  plea  cannot  be 
supported,  and,  consequently,  that   this  rule  must  be  made 
absolute. 

Blossettf  Serjt.,  Storks,  and  Dover  were  to  have  argued  in 
support  of  the  rule. 

Rule  absolute  A 


WEIGHT  V.  STEPHENS.  i82i. 

(4  Bam.  &  Aid.  674—579.)  ^        ^ 

Where  a  testator  bequeathed  aU  his  houses  and  premises  in  W.  to  his 
wife,  for  life ;  and,  at  her  decease,  to  go  to  his  eldest  son,  or  surviving 
sons ;  and,  in  lack  of  sons,  to  daughters ;  and  his  copyhold  land  at  L. 
to  his  eldest  son ;  and,  in  case  of  his  decease,  to  the  eldest,  and  so  on  in 
rotation ;  and,  in  lack  of  sons,  to  daughters ;  and  directed  his  personal 
property  to  be  equally  divided  among  the  remaining  children :  Held, 
that  the  son,  who,  at  the  death  of  the  testator,  was  the  eldest,  under  the 
will,  and  as  heir-at-law,  took  a  fee  in  the  premises  at  W.,  subject  to  his 
mother's  life-estate,  and  a  fee  in  the  copyhold  land  at  L. 

The  Masteb  of  the  Bolls  sent  the  following  case  for  the 
opinion  of  this  Court.  Thomas  Stephens  duly  made,  signed, 
and  published  his  will,  which  was  duly  attested  by  three  wit- 
nesses, and  of  which  the  following  is  a  copy.  ''  This  is  the  last 
will  and  testament  of  Thomas  Stephens,  of  Tynemouth,  in  the 
county  of  Northumberland,  ship-owner.  I  bequeath  to  my  dear 
beloved  wife,  all  those  houses  and  premises  in  the  township  of 
Whitley,  with  all  plate  and  furniture ;  lOOZ.  per  annum  for  her 
life,  and,  at  her  decease,  to  go  to  my  eldest  son  or  surviving 
sons ;  and  in  lack  of  sons,  to  daughters :  To  my  eldest  son, 
Charles,  I  leave  the  copyhold  *land  at  the  Links  and  the  Moor,  [  *576  ] 
and  freehold  houses  at  CuUercoats ;  and  in  case  of  his  decease, 
to  the  eldest,  and  so  on  in  rotation ;  and  in  lack  of  sons,  to 
daughters.  All  my  shipping,  and  other  money  proper,  are  to  be 
equally  divided,  share  and  share  alike,  among  the  remaining 
children,  to  be  paid  them  when  they  arrive  at  the  age  of  21 

t  Bayley,  J.  was  absent. 
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Wbioht  years,  share  and  share  alike,  their  mother  to  have  the  bringing 
Stephens.  ^^  them  up,  ontil  they  arrive  at  maturity ;  I  allow  for  the  same. 
I  appoint  for  my  executors,  D.  S.,  of  London,  J.  C,  of  Tyne- 
mouth,  and  Z.  S.,  of  Whitley ;  and  the  said  Jane  Stephens.'* 
The  copyholds  were  duly  surrendered  to  the  use  of  the  will.  The 
testator  died,  leaving  Jane  Stephens,  his  widow,  and  Charles 
Butherford  Stephens,  his  eldest  son  and  heir-at-law,  and  also  his 
customary  heir.  The  question  was,  what  estate  or  interest 
Charles  Butherford  Stephens,  the  eldest  son  and  heir-at-law, 
and  customary  heir  of  the  testator,  took  under  his  will,  or  as 
heir-at-law  or  customary  heir,  in  the  copyhold  houses  and 
premises  in  the  township  of  Whitley,  and  the  copyhold  lands  at 
the  Links  respectively.  The  case  was  argued  in  last  Easter 
Term  by 

Hone,  for  the  plaintiff.     [He  contended  that  the  eldest  son 

took  a  vested  interest  for  Ufe,  jointly  with  the  other  sons,  in  the 

houses  at  Whitley ;  and  that,  as  to  the  lands  at  the  Links,  all 

[  'BTT  ]      *the  sons  took  in  succession  for  life.]     The  reversion  in  fee  as 

to  each  estate,  is  admitted  to  be  in  the  eldest  son. 

Sugden,  contra,  contended,  that  the  heir-at-law  took  a  fee  in 
the  houses,  subject  to  the  life-estate  of  his  mother,  and  a  fee  in 
the  lands  at  the  Links.  The  gifts  are  substitutionary.  The  tes- 
tator meant  that  the  eldest  son  should  take ;  but  if  he  died  before 
the  testator,  then  that  the  next  should  be  substituted  for  him. 
Then,  at  the  testator's  death,  it  would  be  finally  decided,  and  the 
then  eldest  son  would  take  the  fee,  and  the  other  devises  over 
would  be  altogether  at  an  end.  In  construing  a  will,  when  the 
only  question  is  to  ascertain  the  intention  of  the  testator,  there 
is  no  case  which  says  that  there  is  any  distinction  between  real 
and  personal  property.  Li  Forth  v.  Chapman,\  the  case  turned 
on  a  settled  rule  of  law.  Here,  the  devise  is  both  of  personal 
and  real  property ;  and  the  authorities,  as  to  the  construction  of 
such  a  will,  with  respect  to  personal  property,  are  decisive.  The 
words  "  in  case  of  his  decease,"  must  mean,  in  case  of  his  decease 
in  the  lifetime  of  the  testator.    Loivfieldv.  StonehamyX  Webster  v. 

tip.  Wms.  663.  X  2  Str.  1261. 
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Hale^^  Doe  v.  Sparrow. I     These,  therefore,  are  authorities  to     Wbight 
shew,  that  the  Court  ought,  in  this  case,  as  to  the  real  property    Stephens. 
also,   to  come  to  the  same  conclusion.    The  bequest  to  the 
remaining  children  is  strong,  to  shew  what  the  testator's  inten- 
tion was ;  for  it  must  be  ascertained  at  his  death  who  they  were, 
and  they  must  be  the  children  who  at  that  period  remained, 
exclusively  of  the  eldest  son,  who  *was  to  have  the  lands.    But      [  *S78  ] 
if  it  could  be*  supposed  that  the  testator  intended  that,  after  this, 
these  children  were  also  to  take  the  lands  in  succession,  it  would 
interfere  with  this  devise,  and  make  it  altogether  unintelhgible. 
Either,  therefore,  the  eldest  son  takes  a  fee  under  the  will,  or  he 
takes  an  estate  for  life  under  the  will,  with  the  reversion  in  fee, 
as  heir-at-law ;  the  other  gifts  being  substitutionary  and  at  an 
end,  on  the  event  of  his  surviving  his  father. 

Hone,  in  reply.     *     *     * 

Cur,  adv.  vulL 

The  following  Certificate  was  afterwards  sent :  [  679  ] 

"  The  best  opinion  that  we  can  form  on  so  obscure  a  will  is, 
that  under  the  will  and  as  heir-at-law,  Charles  Butherford 
Stephens  takes  a  fee  in  the  copyhold  houses  and  premises  in  the 
township  of  Whitley,  subject  to  the  life  estate  of  his  mother: 
and  the  copyhold  lands  at  the  Links  in  fee. 

"  C.  Abbott. 

"  J.  Baylby. 

"  G.  S.  HOLBOYD. 

"W.  D.  Best." 

t  7  B.  E,  103  (8  Ves.  410).  %  13  East,  359. 
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1821.  BARKER  V.  RICHARDSON  and  ANOTHEE.t 

•/tHitf  22. 
(4  Bam.  &  Aid.  679—582.) 

[  °^^  J  Where  lights  had  been  enjoyed  for  more  than  twenty  years  contigaous 

to  land,  which  within  that  period  had  been  glebe  land,  but  was  conyeyed 
to  a  purchaser  under  the  55  Qeo.  m.  c.  147,  it  was  held  that  no  action 
would  lie  against  such  purchaser  for  building  so  as  to  obstruct  the 
Hghts,  inasmuch  as  the  rector,  who  was  tenant  for  life,  could  not  grant 
the  easement,  and  therefore  no  yalid  grant  could  be  presumed. 

Declaration  stated,  that  the  plaintiff  was  lawfully  possessed 
of  a  messuage  and  dwelling  house,  with  the  appurtenances,  in 
the  city  of  Norwich,  in  which  there  were  two  ancient  windows, 
through  which  the  light  and  air  ought  to  enter,  for  the  conveni- 
ent use  and  enjoyment  thereof ;  yet  that  defendants,  well  know- 
ing the  premises,  but  contriving,  &c.  unlawfully  and  injuriously 
erected  and  raised  a  certain  building,  near  to  the  said  windows, 
by  means  whereof  the  premises  of  the  plaintiff  were  darkened. 
Plea,  Not  guilty.  The  cause  was  tried  before  Dallas,  Ch.  J.  at 
the  Norwich  Summer  Assizes,  1820,  when  the  following  facts 
were  proved. 

The  plaintiff's  windows  had  existed  more  than  20  years.  The 
defendants  had  erected  the  building  which  occasioned  the  dark- 
ening of  the  plaintiff's  windows  upon  their  adjoining  land,  which 
[  •580  ]  had  been  glebe  land,  *belonging  to  the  rectory  of  Saint  Edmund, 
but  within  the  last  six  years  had  been  conveyed  in  exchange  to 
one  John  Brereton,  by  the  then  rector,  with  the  consent  of  the 
bishop  and  patron,  under  the  authority  of  the  55  Geo.  III.  c.  147, 
and  by  Brereton  conveyed  to  defendants.  It  was  objected,  on 
the  part  of  the  defendants,  that  although,  after  uninterrupted 
possession  of  an  easement  for  20  years,  the  law  will,  in  ordinary 
cases,  presume  a  grant,  yet  that  rule  extended  only  to  those  cases 
where  the  presumed  grantor  was  capable  of  making  a  grant.  In 
this  case,  the  rector,  who  was  a  mere  tenant  for  life,  had  no 
power  to  make  such  grant,  and  therefore  length  of  time  could  not 

t  The  decision  is  superseded,  in  Tapling  v.   J(me»  (H.  L.   1865)  11 

the  case  of  ancient  lights,  by  the  H.  L.  C.  290 ;  34  L.  J.  0.  P.  342,  at 

Stat.  2  &  3  Will.  IV.  c.  71,  s.  3,  but  p.  344 ;  DaMon  v.  Angus  (H.  L.  1881) 

may  still  be  used  as  an  authority  in  6  App.  Gas.  V40,  at  p.  751,  50  L.  J. 

regard  to  easements  not  otherwise  Q.  B.  689. — ^B.  C. 
provided  for  by  the  statute.      See 


voi-xxni.]     1821.    K.  B.    4  B.  &  ALD.  580—581.  ,       401 

operate  against  him,  who  was  not  seised  of  any  estate  of  inheri-  babkeb 
tance.  Daniel  v.  North, \  2  Saund.  175,  note  (c),  Eayner  on  richabdson. 
Tithes,  vol.  ii.  548,  were  cited.  Dallas,  Ch,  J.  directed  the  jury 
to  find  a  verdict  for  the  plaintiff,  reserving  liberty  to  the  defen- 
dants to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  20  years'  possession  was  not  sufficient,  under  the 
circumstances  of  this  case,  to  entitle  the  plaintiff  to  maintain  this 
action.  A  rule  nisi  having  been  obtained  by  Blosset,  Serjt.  in 
last  Michaelmas  Term, 

Scarlett,  ^irth,  Serjt.  and  Cooper,  now  shewed  cause  : 

A  grant  is  not  necessary  to  entitle  a  man  to  build  upon  his 
own  land.  The  right  to  light  or  water  is  acquired  by  use.  If  a 
mill  had  continued  for  60  years  erected  upon  water  which  passes 
through  glebe  land,  the  clergyman  surely  could  not  stop  the 
water  from  running  to  the  mill.  In  this  case  it  might  fairly  be 
presumed,  that  *the  house  was  built  upon  the  site  of  an  old  [  *58i  ] 
house,  existing  before  the  restraining  statutes,  or  before  the  land 
had  been  granted  to  the  church.  The  case  of  Daniel  v.  North 
only  decided,  that  a  landlord  is  not  to  be  precluded  by  presuming 
a  grant  against  him,  without  evidence  of  his  actual  knowledge  of  the 
fact  of  the  light  having  been  put  out,  and  enjoyed  above  20  years 
during  the  occupation  of  the  opposite  premises  by  his  tenant.  A 
rector,  too,  is  something  more  than  a  mere  tenant  for  life,  for  he 
may  maintain  an  action  for  waste,  the  gist  of  which  is  the  injury 
done  to  the  inheritance ;  Com.  Dig.  tit.  Waste ;  and  Lord  Coke  I 
even  states  it  as  a  doubtful  question,  in  whom  the  fee  simple  of 
the  glebe  is.  Assuming,  however,  that  the  parson  has  not  the 
fee  simple  of  the  glebe  in  him,  yet,  by  the  common  law,  he  is 
invested  with  nearly  all  the  powers  of  a  tenant  in  fee,  and  he 
may  well  have  the  power  of  granting  to  persons  the  Uberty  to 
build  upon  the  land  adjoining  to  the  glebe  ;  and  if  the  rector  had 
such  a  power,  it  may  be  presumed,  with  respect  to  a  building 
situated  in  the  middle  of  a  populous  city,  that  he  had  exercised 
it  in  favour  of  those  who  had  had  the  uninterrupted  enjoyment 
of  the  light  and  air  for  20  years. 

t  11  East,  372.  %  Co.  Litt.  341  a. 
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Barkeb      Abbott,  Ch.  J. : 

r. 

RicHAUDsoN.  I  am  of  opinion,  that  the  rule  for  entering  a  nonsuit  must  be 
made  absolute.  The  only  point  reserved  for  the  opinion  of  this 
Court  is,  in  effect,  whether  a  licence,  if  presumed,  would  be 
valid  in  law.  There  was  no  evidence,  at  the  trial,  from  which 
the  jury  might  presume  that  this  was  an  ancient  house,  or  built  on 
[  *582  ]  the  site  of  an  ancient  house,  or  that  the  window  was  *there  before 
the  adjoining  land  had  been  granted  to  the  church,  nor  was  that 
point  ever  made.  Admitting  that  20  years'  uninterrupted  posses- 
sion of  an  easement  is  generally  sufficient  to  raise  a  presumption  of 
a  grant,  in  this  case,  the  grant,  if  presumed,  must  have  been  made 
by  a  tenant  for  life,  who  had  no  power  to  bind  his  successor ;  the 
grant,  therefore,  would  be  invalid,  and  consequently,  the  present 
plaintiff  could  derive  no  benefit  from  it,  against  those  to  whom  the 
glebe  has  been  sold.  For  the  purchasers  bought  all  the  rights 
belonging  to  the  land  at  the  time  of  sale.  I  am  therefore  of  opinion, 
that  the  evidence  in  this  case  was  not  sufficient  to  entitle  the 
plaintiff  to  maintain  this  action.  The  rule,  therefore,  for  entering 
a  nonsuit  must  be  made  absolute. 

Ride  absolute. 


1821.  MANFIELD   and   Another  v.  MAITLAND.f 

'^^!^^'  (4  Baxn.  &  Aid.  682—587.) 

[  ^^^  ->  Where  the  memorandum  for  charter  stated  one  half  of  the  freight  to 

be  paid  in  cash  on  unloading  and  right  delivery,  and  the  remainder  by 
bill  on  London  at  four  months'  date ;  and  then,  after  containing  stipula- 
tions for  unloading,  discharging,  demurrage,  &c.  added,  '*  the  captain  to 
be  supplied  with  cash  for  the  ship's  use ; "  and,  in  pursuance  of  the  last 
stipulation,  the  master  drew  a  bill  on  the  freighters,  which  was  duly 
accepted  and  paid :  Held,  that  this  was  not  to  be  considered  as  a  pay- 
ment of  freight  in  advance,  but  as  a  loan  to  the  owner  of  the  ship,  and 
that  (the  ship  having  been  lost  on  her  homeward  voyage)  the  freighters 
had  no  insurable  interest  in  such  bill. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Agenoria,  and 
upon  all  kind  of  goods,  &c.  from  Quebec  to  London.  By  a 
memorandum  at  the  foot  of  the  policy,  the  insurance  was 
declared  to  be  on  a  bill  of  exchange  for  2192.,  drawn  by  the 
master  on  plaintiffs,  dated  Quebec,  8rd  November,  1819.     Plea, 

t  Cited  and  distinguished  in  judg-      Marine  Insurance  Co»  (H.  L.  1876) 
ment  of  Bbett,  J.  in  advising  the      1  App.  Cas.  209,  220.— B.  C. 
House  of  Lords  in  Allison  v.  Bristol 
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general  issue.     The  defendant  paid  the  premium  into  Court.    At    manfield 
the  trial  at  the  Guildhall  sittings  after  last  Easter  Term,  before    maitland. 
Abbott,  Ch.  J.   the  facts  appeared  to  be  as  follows.     *By  a       [  *583  ] 
memorandum  of  charter-party,  dated  24th  June,  1819,  between 
Mr.  John  Battenbury  the  owner  and  the  plaintiffs,  it  was  agreed, 
that  the  ship  should  proceed  from  London  to  Quebec,  and  there 
take  on  board  a  cargo  of  deals,  with  staves  for  broken  stowage, 
and  with  them  proceed  to  Bridgewater,  and  deliver  them  on  being 
paid  freight  for  the  deals,  101.  Ss.  per  hundred,  per  St.  Peters- 
burg standard  hundred,  and  for  the  staves,  6Z.  per  1,000,  i&c.  one 
half  of  the  freight  to  be  paid  in  cash  on  unloading  and  right  de- 
livery of  the  cargo,  and  the  remainder  by  bill  on  London,  at  four 
months'  date.     Thirty  rimning  days  to  be  allowed  for  loading 
and    discharging,   and   ten   days'   demurrage  at  42.   per  day. 
Penalty  for  non-performance  800Z.     The  captain  to  be  supplied 
with  cash  for  the  ship's  use.    Li  pursuance  of  this  last  stipula- 
tion, the  master  drew  the  bill  of  exchange  in  question,  for  2192., 
value  received,  for  the  use  of  the  ship  Agenoria,  on  the  plaintiffs, 
which  was  duly  accepted  and  paid.     The  ship  was  lost  in  her 
homeward  voyage.     The  Lord  Chief  Justice  was  of  opinion, 
that  the  plaintiffs  had  no  insurable  interest,  and  directed  a  non- 
suit.   And  now 

Campbell  by  leave  moved  to  set  aside  this  nonsuit,  and  to 
enter  a  verdict  for  the  plaintiffs : 

The  question  here  is,  whether  the  plaintiffs  had  an  insurable 
interest.  Here  the  plaintiffs  were  the  acceptors  of  the  bill  of 
exchange  in  question,  which  was  duly  paid  by  them  at  maturity. 
And  this  distinguishes  the  case  from  Tasker  v.  Scott, \  where 
the  insurance  was  effected  by  an  indorsee  of  the  bill.  The 
real  point  is,  whether  this  is  to  be  considered  as  a  loan 
to  the  owners  of  the  ship,  or  as  a  part  payment  of  freight  in 
advance.  If  the  latter,  then  it  is  a  mere  insurance  *on  freight.  [  •584  ] 
Upon  looking  at  the  whole  of  this  charter-party,  it  must  be 
considered  as  substantially  money  advanced  in  anticipation  of 
freight.  The  freight  is  to  be  paid  one  half  in  cash  on  unloading, 
and  the  remainder  by  a  bill  at  four  months,  and  then  comes  the 
t  16  E.  E.  608.    (6  Taunt.  234). 

D  D  2 
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manfield    clause,  the  captain  to  be  supplied  with  cash  for  the  ship's  use. 

Maitland,  It  does  not  even  say  where,  or  by  whom,  or  on  what  terms  he  is 
to  be  supplied.  The  reasonable  construction,  however,  is  that 
he  is  to  be  supplied  by  the  charterer  who  was  to  deduct  it 
from  the  freight  due.  In  De  Silvale  v.  KendaU,\  a  similar 
provision  was  made  in  the  charter-party,  and  the  money  advanced 
was  there  held  to  be  part  of  the  freight.  It  is  true  indeed, 
that  the  provision  is  there  in  a  different  part  of  the  charter-party, 
which  was  a  formal  instrument  under  seal.  Here  it  is  a  very 
informal  and  loose  memorandum  for  charter,  and  the  mere 
alteration  of  the  position  of  a  clause  in  such  an  instrument 
ought  not  to  have  much  weight.  This  then  must  be  considered 
as  freight,  Andrew  v.  Moorhouse^X  and  then  there  is  no  doubt 
the  plaintiffs  had  an  insurable  interest. 

Abbott,  Ch.  J. : 

The  case  of  De  Silvale  v.  Kendall  turned  upon  the  particular 
words  of  the  instrument;  by  which  it  was  provided,  that  the 
freight  was  to  be  paid  as  follows,  viz.  One  hundred  and  twenty 
pounds  British  sterling  for  freight  of  the  outward  cargo  to 
Maranham,  and  as  much  cash  as  may  be  found  necessary  for  the 
vessel's  disbursements  in  Maranham,  to  be  advanced  by  the 
freighter  to  the  ship-owner  when  required,  and  the  residue  of 
such  freight  to  be  paid  on  delivery  of  the  cargo  in  Liverpool. 
[  *5d5  ]  So  that,  in  that  case  it  appears,  *that  the  instrument  was 
studiously  framed,  so  as  to  make  the  freighter  lose  the  money 
advanced  by  him,  unless  the  owner  reaped  the  benefit  by  the 
ship's  coming  home  safe.  The  present  charter-party,  however, 
is  in  a  very  different  form.  It  is  undoubtedly  competent  for  the 
owner  to  make  such  a  stipulation  as  that  in  De  Silvale  v.  Kendall. 
But  if  he  does  so,  it  is  his  duty  to  take  care  that  it  is  inserted 
in  clear  and  explicit  words  in  the  charter-party,  that  the  money 
advanced  shall  be  an  advance  in  part  payment  of  the  freight. 
As  there  are  no  such  words  in  this  instrument,  I  cannot  consider 
these  advances  as  a  part  payment  of  the  freight ;  for  in  so  doing 
I  might  be  making  a  new  contract  between  the  owner  and  the 

t  16  E.  R.  373  (4  M.  &  S.  37).  J  15  R.   R.   544  (5  Taunt.  435 ; 

1  Marsh.  122). 
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freighter,  to  which  the  latter  might  object.  These  stipulations  manpikld 
are  by  no  means  uncommon ;  for  the  owner  of  a  ship  frequently  maitland. 
has  no  agent  at  the  port  of  loading,  but  the  freighter  always 
has,  and  therefore,  naturally  enough,  stipulates  to  advance 
money  to  the  owner,  which,  upon  the  ship's  safe  arrival,  is  as 
naturally  in  practice  deducted  from  the  freight.  There  is,  how- 
ever, in  this  charter-party,  a  total  absence  of  any  expression 
implying  that  this  money  advanced  shall  be  part  of  the  freight. 
If  so,  the  owner  is  liable  for  it  to  the  freighter  as  for  a  debt,  and 
the  latter  has  not  any  insurable  interest,  and  in  that  case  the 
nonsuit  is  right. 

Baylby,  J. : 

I  am  of  the  same  opinion.  If  the  memorandum  of  charter- 
party  in  this  instance  had  clearly  expressed,  that  the  money 
advanced  should  be  in  part  payment  of  the  freight,  then  it  would 
follow,  that  the  loss  of  the  ship  would  produce  a  loss  of  the 
money  advanced  to  the  freighter,  and  he  would  have  an  insurable 
^interest  in  it.  But,  if  that  be  not  so,  and  it  be  only  a  loan  by  [  •sse  ] 
the  freighter,  he  would  have  no  insurable  interest,  having  a 
remedy  against  the  owner  for  the  debt.  Now,  if  it  had  been  the 
intention  of  the  parties,  that  it  should  be  a  part  payment  of  the 
freight,  one  would  naturally  have  expected  that  the  memorandum 
of  charter-party  ^would  have  been  differently  worded.  The 
clause  which  speaks  of  these  advances  is  altogether  silent 
as  to  the  terms  of  the  supply,  or  the  person  by  whom  it  is  to  be 
made.  In  fact  it  comes  to  no  more  than  this,  a  stipulation  that 
money  shall  be  advanced  to  the  captain  for  the  ship's  use.  In 
the  previous  part  of  the  instrument,  there  is  an  express  stipula- 
tion as  to  the  manner  in  which  the  freight  is  to  be  paid,  but  it  is 
altogether  silent  as  to  any  deduction  for  the  advances  from  the 
freight.  The  stipulation  is,  that  one  half  of  the  freight  shall  be 
paid  in  cash  on  unloading,  and  the  remainder  by  a  bill  on 
London  at  four  months'  date.  Now  instead  of  this,  there  would 
have  been  added,  ''deducting  thereout  the  money  previously 
advanced,"  if  such  deduction  had  been  intended  to  be  made. 
It  seems  to  me,  therefore,  that  in  the  absence  of  any  such  stipu- 
lation, this  was  money  to  be  advanced  as  a  loan  by  the  freighter. 


406  1821.    K.  B.    4  B.  &  ALD.  58ft— 687.  [b.r. 


manfield    which  he  might,  in  case  freight  was  afterwards  earned,  deduct 
Maitland.   ffom  the  freight,  but  for  which,  if  no  freight  was  earned,  he  had 

still  his  remedy  over  against  the  owner,  and  in  that  case  it  is 

admitted,  he  had  no  insurable  interest. 

HOLROTD,  J.  : 

In  this  case,  the  money  advanced  was  money  paid  by  the 
freighter  for  the  benefit  of  the  owner,  which  would  constitute  a 
debt  due  from  the  owner.  Now  we  ought  not  to  construe  this 
[  •587  ]  instrument  so  as  to  *alter  this  state  of  things,  unless  we  can 
very  clearly  collect  from  it,  that  such  was  the  intention  of  the 
parties,  and  as  that  cannot  be  done  here,  the  nature  of  the 
supply  and  the  rights  of  the  parties  ought  to  remain  the  same, 
whether  the  ship  earns  freight  or  not,  and  we  cannot  construe 
the  instrument,  as  stipulating  that  the  money  advanced  was  to 
be  deducted  from  the  freight  without  making  a  new  contract  for 
the  parties.  It  seems  to  me,  that  the  case  of  De  Silvale  v. 
Kendall  is  directly  against  the  plaintiff.  There  the  parties 
agreed  that  the  freight  should  be  paid  in  a  particular  manner, 
and  the  money  advanced  there  was  stipulated  to  be  part  of  the 
freight,  and  Lord  Ellenbobough's  judgment  proceeded  on  that 
ground,  for  he  says  that  it  is  competent  for  the  parties  to 
covenant  by  express  stipulations,  in  such  manner  as  to  control 
the  general  operation  of  law,  and  he  then  puts  the  case,  whether 
the  parties  had  not  so  covenanted  by  the  stipulations  of  the 
charter-party  there,  and  the  words  of  Dampibr,  J.  are  very  strong, 
for,  after  stating  that  it  had  been  argued  from  the  words  of  the 
charter-party  there,  that  as  much  cash  as  might  be  found 
necessary  for  the  vessel's  disbursements  in  Maranham,  to  be 
advanced  by  the  plaintiff  to  the  defendant,  imported  a  loan  of 
money  and  not  a  payment  of  freight ;  he  adds,  "  and  if  those 
words  stood  alone  unexplained  by  the  other  part  of  the  clause,  I 
should  have  thought  they  might  have  been  subject  to  such  a 
construction."  Now  here  they  do  stand  alone  and  unexplained. 
That  case  therefore  fortifies  our  decision  in  the  present  case.  I 
think,  therefore,  the  nonsuit  was  right. 

Rvle  refotsedA 

t  Best,  J.  was  absent  from  indisposition. 
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CROFT  AND  Another  v.  ALISON.t  i82i. 

(4  Bam.  &  Aid.  690—692.)  JwM2h. 

Where  the  plaintiffs  hired  a  chariot  for  the  day,  appointed  the  coach-         [  590  ] 
man,  and  furnished  the  horses :  Held,  that  they  were  properly  described 
as  owners  and  proprietors  of  it,  in  a  declaration  against  a  defendant  for 
an  accident  arising  from  his  servant's  negligence  in  driving  against  the 
chariot. 

Held,  also,  that  where  defendant's  servant  wantonly,  and  not  in  order 
to  execute  his  master's  orders,  strikes  the  plaintiffs'  horses,  and  thereby 
produces  the  accident,  his  master  is  not  liable  ;  but  where,  in  the  course 
of  his  employment,  he  so  strikes,  although  injudiciously,  his  master  is 
liable. 

The  declaration  stated,  that  the  plaintiffs  were  the  owners  and 
proprietors  of  a  certain  chariot,  then  lawfully  being  and  standing 
in  a  certain  public  highway,  and  that  the  defendant  was 
possessed  of  a  certain  coach  and  horses,  under  the  care  and 
government  of  a  servant,  who  was  then  driving  the  same  along 
the  highway;  and  that  the  defendant,  by  his  said  servant,  so 
carelessly  and  improperly  drove,  governed,  and  directed  his  said 
coach  and  horses,  that  by  the  carelessness,  negligence,  and 
improper  conduct  of  the  defendant,  by  his  servant,  one  of  the 
fore- wheels  of  the  coach  struck  and  damaged  the  said  chariot. 
Flea,  general  issue.  At  the  trial  it  appeared  that  the  plaintiffs, 
who  were  livery- stable  keepers,  had  hired  the  chariot  for  the  day 
of  Messrs.  Lambert  *and  Bryant,  who  were  coach-makers.  The  [  *69i  ] 
plaintiffs  furnished  the  horses,  and  appointed  the  coachman,  and 
then  let  it  out  to  an  individual  for  the  day.  It  was  stated  in 
evidence,  that  the  cause  of  the  accident  arose  from  the  defendant's 
coachman  striking  the  plaintiffs'  horses  with  his  whip,  in  con- 
sequence of  which  they  moved  forward,  and  the  chariot  was 
overturned.  At  the  time  when  the  horses  were  struck,  the  two 
carriages  were  entangled.  The  Lobd  Chief  Justice,  at  the  trial, 
left  it  to  the  jury  to  determine,  whether  the  carriages  had  become 
entangled  from  the  moving  of  the  horses  of  the  plaintiffs,  which, 
previously  to  the  accident,  were  standing  still  and  without  a 
driver,  and  he  directed  them  to  find  for  the  defendant,  in  case 
they  thought  so,  and  that  the  whipping  by  the  defendant's 
coachman  was  for  the  purpose  of  extricating  himself  from  that 

t  Cp.    Jod  v.  MtyrisMi    (1834)  6      (1868)  L.  E.  3  0.  P.  422. 
0.  &  P.  501 ;    Whatman  ▼.  Pearson 
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Cboft      situation.    But  he  directed  them  to  find  for  the  plaintiffs,  in  case 
Alison.      ^^^7  ^^^^  ^^  opinion,  that  the  entangling  arose  originally  from 

the  fault  of  the  defendant's  coachman.      The  jury  found  a 

verdict  for  the  plaintiffs.    And  now 

Scarlett  moved  for  a  new  trial : 

First,  the  plaintiffs  cannot  properly  be  called  the  owners  and 
proprietors  of  the  chariot,  having  only  hired  it  of  the  real 
proprietors  for  one  day  ;  and  if  any  but  the  real  proprietors  can 
be  so  called,  the  individual  actually  using  the  carriage  at  the 
time,  might  be  much  more  properly  called  so  than  the  present 
plaintiffs.  Secondly,  the  injury  arose  from  the  act  of  the 
defendant's  coachman,  in  whipping  the  plaintiffs'  horses;  now 
that  was  a  wanton  act  on  his  part,  for  which  he  himself,  and  not 
his  master,  would  be  liable ;  and  the  declaration  which  charges, 
that,  by  the  carelessness,  negligence,  and  improper  conduct  of 
[  *592  ]  the  defendant's  ^servant,  the  accident  happened,  is  not  supported 
by  the  proof  of  a  wanton  act. 

Per  Curiam  : 

As  to  the  first  point,  it  has  never  been  supposed  that  a  mere 
passenger  in  a  carriage  can  be  considered  as  the  owner  and 
proprietor,  so  as  to  be  entitled  to  bring  this  action.  The  plain- 
tiffs, however,  are  something  more,  for  they  have  not  only  hired 
the  chariot  for  the  day,  but  have  appointed  the  coachman  and 
furnished  the  horses.  They  may,  therefore,  be  considered,  for 
the  purposes  of  this  declaration,  as  the  owners  and  proprietors  of 
the  chariot.  As  to  the  second  point,  the  distinction  is  this ;  if  a 
servant  driving  a  carriage,  in  order  to  effect  some  purpose  of  his 
own,  wantonly  strike  the  horses  of  another  person,  and  produce 
the  accident,  the  master  will  not  be  liable.  But  if,  in  order  to 
perform  his  master's  orders,  he  strikes  but  injudiciously,  and  in 
order  to  extricate  himself  from  a  difficulty,  that  will  be  negligent 
and  careless  conduct,  for  which  the  master  will  be  liable,  being 
an  act  done  in  pursuance  of  the  servant's  employment.  The 
case,  therefore,  has  been  properly  left  to  the  jury. 

Rule  refused.^ 

t  See  McManus  v.  CrickeU,  5  E.  R.  518  (1  East,  106). 
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8AXJNDEES   v.   WAKEFIELD.f  i82i. 

(4  Bam.  &  Aid.  695—605.)  June26. 

By  the  4th  section  of  the  Statute  of  Frauds,  an  agreement  to  pay  the        [  595  ] 
debt  of  another  must,  in  order  to  give  a  cause  of  action,  be  in  writing,  and 
must  contain  the  consideration  for  the  promise  as  well  as  the  promise 
itself,  and  parol  evidence  of  the  consideration  is  inadmissible. 

Declaration  stated,  that  a  certain  action  had  been  commenced 
by  the  plaintiff  against  one  William  Pitman,  in  the  Court  of 
King's  Bench,  for  the  recovery  of  ISZ.,  the  amount  of  a  bill  of 
exchange,  drawn  by  the  said  W.  Pitman,  upon  one  Thomas 
Michmen,  payable  to  the  order  of  the  plaintiff,  and  then  due  and 
unpaid ;  which  action,  at  the  time  of  the  making  of  the  promise 
of  the  defendant  thereinafter  mentioned,  was  depending  in  the 
said  court,  whereof  the  defendant  had  notice;  and  thereupon, 
in  consideration  of  the  premises,  *and  that  plaintiff,  at  the  [  *596  ] 
request  of  the  defendant,  would  cease  to  prosecute  the  said  action 
against  the  said  W.  Pitman,  and  would  stay  all  further  pro- 
ceedings therein,  defendant  undertook  to  pay  the  plaintiff  the 
amount  of  the  bill  of  exchange.  Averment,  that  plaintiff  did 
cease  to  prosecute  the  said  action,  and  had  from  thence  ceased 
all  further  proceedings  therein  against  the  said  W.  Pitman, 
whereof  the  defendant  had  notice.  Breach,  that  the  defendant, 
although  often  requested,  had  not  paid  the  bill  of  exchange. 
Plea,  that  the  said  promise,  in  the  declaration  mentioned,  was  a 
special  promise  for  the  debt  of  another  person,  to  wit,  the  said 
W.  Pitman,  and  that  no  agreement,  in  respect  of  or  relating  to 
the  said  supposed  cause  of  action  in  the  declaration  mentioned, 
or  any  memorandum  or  note  thereof,  wherein  the  consideration 
for  the  said  special  promise  was  stated  or  shewn,  was  in  writing, 
ori  was  signed  by  the  defendant,  or  by  any  other  person  by  him 
thereunto  lawfully  authorised.  Replication,  that  an  agreement 
in  respect  of  and  relating  to  the  said  cause  of  action  in  the 
declaration  mentioned,  and  whereby  the  defendant  engaged  to 
pay  the  said  bill  of  exchange,  drawn  by  the  said  W.  Pitman,  in 
favour  of  the  plaintiff  as  aforesaid,  was  in  writing,  and  was 
signed  by  the  said  defendant,  and  was  in  the  words  following, 
that  is  to  say,  "  Mr«  Wakefield  will  engage  to  pay  the  bill  drawn 

t  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97)  s.  3. 
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Saunders    by  Pitman,  in  favour  of  Stephen  Saunders."    To  this  there  was 
Wakefield.  &  general  demurrer  and  joinder. 

[After  argument:] 

[  699  ]       Abbott,  Ch.  J. : 

I  am  of  opinion,  in  this  case,  that  the  plea  is  good,  and  that 
the  replication  is  bad ;  I  assent  to  the  argument  which  has  been 
pressed  upon  us,  that  the  word  *'  agreement,"  in  the  latter  part 
of  the  4th  section  of  the  Statute  of  Frauds,  is  to  be  construed  to 
be  a  word  of  reference,  and  that  it  refers  to  words  contained  in 
the  former  part  of  the  section.  Now  in  the  former  part  of  the 
section,  we  find  the  words,  special  promise,  agreement,  contract, 
or  sale.  I  read,  therefore,  the  latter  part  of  the  clause,  as  if  all 
those  precedent  words  were  incorporated  in  it,  together  with  the 
word  "agreement,"  and  then  it  would  stand  thus,  "unless  the 
[  *600  ]  agreement,  ^special  promise,  contract,  or  sale,  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed,"  &;c.  It  is  then  to  be  considered, 
with  reference  to  the  common  law,  whether  there  can  be  an 
agreement,  special  promise,  contract,  or  sale,  which  would  be 
valid  in  law,  unless  a  consideration  appeared  for  it.  Now,  at 
common  law,  a  promise  to  pay  the  debt  of  another,  if  made 
simply,  and  without  a  good  consideration  for  it,  would  be  void. 
So  also  a  promise  by  an  executor,  to  answer  damages  out  of  his 
own  estate,  would  be  void,  if  made  without  consideration.  It  is 
impossible  to  suppose,  that  the  Statute  of  Frauds,  which  was 
intended  to  correct  the  common  law,  can  apply  to  cases  in  which, 
at  common  law,  when  the  promise  was  not  in  writing,  there  was 
previously  no  remedy.  Now,  at  common  law,  no  action  would 
lie,  unless  there  was  some  specialty  or  peculiarity  in  the  promise. 
It  is  impossible  to  conceive  how  there  can  be  such  specialty 
unless  the  consideration  for  the  promise  be  stated.  For  it  is  the 
consideration  which  makes  it  a  special  promise.  The  considera- 
tion, therefore,  must  have  been  in  the  contemplation  of  the 
Legislature,  when  they  used  the  words  "special  promise."  If 
80,  it  will  follow,  that  a  party  is  not  entitled  to  recover,  unless 
the  written  agreement  contain  some  specialty,  which  cannot  be 
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tmless  it  contain  the  consideration  for  the  promise.    There  must    Saundbbs 
therefore  be  judgment  for  the  defendant.  Wakefield. 


Baylst,  J. : 

I  am  of  the  same  opinion.  The  object  of  this  statute,  which 
was  a  most  useful  Act,  was  to  prevent  frauds  and  perjury,  and  it 
ought  to  be  construed  so  as  most  effectually  to  accomplish  that 
object.  The  fourth  section  contains  several  cases  in  which  it  is 
provided,  *that  no  action  shall  be  brought.  One  case  is  of  a  [  *60i  ] 
special  promise  by  an  executor,  to  answer  damages  out  of  his 
own  estate ;  another  of  a  special  promise,  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person.  Now,  at  common 
law,  in  order  to  make  a  person  chargeable  in  such  cases,  there 
must  be  a  special  consideration  for  the  promise,  either  moving 
to  the  party  promising,  or  from  the  party  in  whose  favour  the 
promise  is  made.  Then  the  statute  provides,  that  a  party  shall 
not  maintain  an  action  in  such  cases,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof  shall  be  in  writing,  and  I  think,  therefore,  that  that 
memorandum  must  include  a  statement  of  the  consideration  for 
such  agreement.  A  contrary  decision  would  be  most  mischievous. 
For  if  we  were  to  hold,  that  the  consideration  might  be  omitted 
in  the  written  agreement,  we  should  immediately  let  in  fraud 
and  perjury.  The  consideration  may  be  either  past  or  future ; 
and  if  the  written  agreement  contain  only  a  promise  to  pay,  the 
party  who  relies  upon  it  may  then  introduce  parol  evidence  of  a 
consideration,  which  perhaps  was  never  intended  by  the  parties, 
and  80  a  door  would  be  open  to  fraud  and  perjury.  Suppose  the 
real  consideration  for  the  special  promise  is  something  in  future 
to  be  done.  If  that  be  not  reduced  into  writing,  the  plaintiff 
may  state  in  his  declaration  a  past  consideration,  and  bring 
parol  evidence  to  prove  that  fact.  I  find  too,  that  the  word 
"  agreement  "  in  this  clause  is  coupled  with  "  contracts  of 
marriage,  and  for  the  sale  of  land ;  "  now  in  those  cases,  it  is 
clear  that  the  consideration  must  be  stated.  For  it  would  be  a 
very  insufiScient  agreement  to  say,  **  I  agree  to  sell  A.  B.  my 
lands  "  ^vdthout  specifying  the  terms  or  the  price ;  and  if  those  [  *602  ] 
could  be  supplied  by  parol  evidence,  we  should  let  in  all  the 
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8AUKDEB8  mischief,  against  which  the  statute  meant  to  guard,  viz.  of  having 
Wakefield,  important  parts  of  the  contract  proved  by  parol  evidence. 
Without  therefore  going  beyond  the  words  of  the  clause  applicable 
to  this  particular  case,  I  think  that  they  import,  that  there  must 
be  some  specialty  in  the  transaction,  and  that  they  mean,  that 
the  special  promise  should  be  in  writing,  incorporating  in  it  its 
consideration,  which  alone  makes  it  binding.  This  seems  to  me 
to  be  the  result  without  any  reference  to  authorities  on  the 
subject.  But  in  addition  to  this,  we  have  the  unanimous  opinion 
of  this  Court  in  the  case  of  Wain  v.  Warlters ;  t  a  case  which 
was  well  considered  at  the  time  by  four  most  able  Judges. 
Upon  principle  and  authority,  therefore,  I  think  that  we  ought 
to  decide  in  favour  of  the  defendant. 

HOLROYD,  J. : 

I  am  of  the  same  opinion.  Whether  we  consider  the  general 
object  of  the  statute,  or  the  particular  object  of  the  fourth 
clause,  it  seems  to  me  to  be  necessary,  that  the  consideration  for 
the  promise  should  be  stated  in  writing.  The  consideration  is 
the  very  ground  of  the  action,  and  without  it  the  action  will  not 
lie.  In  the  present  case,  that  which  is  reduced  into  writing, 
affords  of  itself  no  ground  of  action.  The  general  object  of  the 
statute  was,  to  take  away  the  temptation  to  commit  fraud  by 
perjury  in  important  matters,  by  making  it  requisite  in  such 
cases  for  the  parties  to  commit  the  circumstances  to  writing. 
The  particular  object  of  the  fourth  clause  was,  to  prevent  any 
action  being  brought  in  certain  cases,  unless  there  was  a 
[  •eos  ]  memorandum  in  writing.  The  object  of  both  *was,  that  the 
ground  and  foundation  of  the  action  should*  be  in  writing,  and 
should  not  depend  on  parol  testimony.  Unless,  therefore,  what 
is  sufficient  to  maintain  the  action  be  in  writing,  no  action  can 
be  supported.  If  we  take  the  word  "  agreement "  used  in  the 
fourth  section  in  its  strict  sense,  it  would  seem  to  imply,  that 
the  whole  of  that  which  is  agreed  between  the  parties  should  be 
in  writing,  and  the  other  cases  mentioned  in  the  clause  support 
such  a  construction.  For  upon  an  agreement  upon  consideration 
of  marriage,  or  a  contract  for  the  sale  of  lands,  it  is  quite  clear, 
t  7  E.  E.  645  (5  East,  10). 
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that  the  consideration  must  be  stated  in  writing.    But  whether    Saundebs 

we  construe  the  word  in  this  strict  sense  or  not,  still,  inasmuch  wakepield. 

as  without  a  consideration  there  can  be  no  ground  of  action,  it 

seems  to  me,  that,  upon  this  clause,  the  consideration  must  be 

stated  in  writing.    In  the  present  case,  that  which  is  reduced 

into  writing  is  merely  an  engagement  to  pay  the  bill.    Now, 

unless  there  be  a  consideration  for  that,  no  action  lies  upon 

such  a  promise.    If  a  consideration  is  to  be  introduced,  it  may 

be  either  past  or  future,  and  must  be  proved  by  parol  evidence. 

If  that  were  allowed,  all  the  danger  which  the  Statute  of  Frauds 

was  intended  to  prevent,  would  be  again  introduced.    I  am 

therefore    of    opinion,  that  there  must  be  judgment  for  the 

defendant. 

Best,  J. : 

I  am  of  opinion  that  the  plea  is  good,  and  that  the  replication 
is  a  departure  from  the  declaration.  The  contract  stated  in  the 
declaration  is,  that,  in  consideration  that  the  plaintiff  would  for- 
bear to  prosecute  an  action  against  Pitman  on  a  bill  of  exchange, 
defendant  promised  to  pay  the  bill,  to  which  the  defendant 
having  pleaded  that  such  promise  was  not  in  writing,  *the  repli-  [  •604  ] 
cation  sets  out  the  agreement  itself,  which  is  an  absolute  promise 
to  pay  the  bill  at  all  events,  omitting  altogether  any  mention  of 
the  consideration,  which  was  the  forbearance  to  sue.  Now  if  the 
cause  had  gone  down  to  trial  on  the  general  issue,  and  the 
written  promise  set  out  in  the  replication  had  been  produced,  it 
would  have  been  a  variance  from  the  contract  stated  in  the 
declaration.  If  so,  it  is  a  departure  in  pleading.  It  has,  how- 
ever, been  contended,  that  the  plaintiff  may  introduce  the  con- 
sideration by  parol  evidence ;  but  the  rule  is,  that  a  party  cannot 
by  parol  evidence  shew  that  the  contract  is  different  from  that 
reduced  into  writing,  and  here  the  introduction  of  the  con- 
sideration by  parol  evidence  would  do  that.  For  no  two  things 
can  be  more  unlike  than  an  absolute  and  conditional  promise.  I 
am  of  opinion,  therefore,  that  no  such  parol  evidence  could  have 
been  received,  and  if  so,  the  replication  is  bad.  Then  the  ques- 
tion is,  whether  the  plea  is  good,  and  I  think  that  it  is  so,  indepen- 
dently of  the  authority  of  Wain  v.  WarUers.    For  it  appears  to 
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Saunders  me  impossible  to  satisfy  the  words  of  the  Statute  of  Frauds, 
Wakkpield.  nnlass  the  consideration  be  in  writing.  And  whether  we  consider 
the  words  "agreement"  and  "promise,"  as  having  the  same 
meaning,  seems  to  me  immaterial  to  the  present  decision.  For 
the  promise  here  is  not  fully  and  fairly  stated  in  writing,  unless 
it  can  be  considered  as  fully  and  fairly  stated  where  a  promise, 
in  reality  conditional,  is  stated  to  be  absolute.  Again,  if  we  take 
it  upon  the  word  "agreement,"  it  must  mean  the  whole  agree- 
ment, and  here  the  whole  agreement  is  not  in  writing.  Indepen- 
dently therefore  of  the  authority  of  Wain  v.  WarlterSy  I  am 
satisfied  that  this  case  falls  within  the  fourth  section  of  the 
[  *605  ]  Statute  of  ^Frauds.  The  object  of  the  statute  cannot  be  attained 
unless  the  whole  transaction  be  reduced  to  writing.  For  there 
would  be  the  same  danger  of  perjury  in  proving,  by  parol 
evidence,  the  consideration  as  the  promise.  I  am  therefore  of 
opinion,  that  the  plea  is  good,  and  that  our  judgment  should  be 
for  the  defendant. 

Judgment  for  the  defendant. 


voii-xxm.]     1821,    K.  B.    4  B.  &  ALD.  605—606.  415 

LEWIS   V.  WALTER  i82i. 

(4  Bam.  &  Aid.  605—616.)  June  26. 

Declaration  for  a  libel  published  in  a  newspaper.  Plea,  that  the  libel  r  g^g  -i 
was  originally  published  in  the  *'  H.  Journal "  by  I.  S. ;  and  that  at  the 
time  of  publication  by  the  defendant,  it  was  stated  in  such  publication 
that  it  was  copied  from  that  newspaper :  Held,  that  this  plea  was  bad, 
inasmuch  as  l^e  publication  by  the  defendant  did  not  specify  by  name 
I.  S.  as  the  original  publisher  of  the  libel,  but  only  named  the  journal. 
Semble,  that  even  if  I.  S.  had  been  named  by  the  defendant  when  the 
latter  published  the  libel,  such  publication,  being  of  written  slander, 
could  not  have  been  justified.  Semhle,  also,  that  the  repetition  of  oral 
slander,  accompanied  by  a  declaration  of  the  name  of  the  original 
author,  cannot  be  justified,  unless  such  repetition  be  made  without 
malice,  and  upon  a  fair  and  justifiable  occasion. t 

The  libel  stated  in  the  declaration  purported  to  be  a  speech  of  counsel 
at  a  trial  of  the  plaintijS  on  a  criminal  charge ;  and  it  stated,  after  set- 
ting out  the  speech,  that  a  witness  was  called,  who  proved  all  that  had 
been  stated  by  counsel,  and  that  the  defendant  was  immediately  after 
that  acquitted,  upon  a  defect  in  proving  some  matter  of  form.  The  plea 
stated,  that  in  fact  such  a  speech  was  made,  and  that  the  witness  called 
proved  all  that  had  been  so  stated ;  but  it  did  not  set  out  the  evidence, 
or  justify  the  truth  of  the  charges  made  in  the  counsel's  speech :  Held, 
that  such  plea  was  bad,  inasmuch  as  a  party  could  not  be  justified  in 
publishing  the  result  of  evidence  given  in  a  court  of  justice,  but  must 
state  the  evidence  itself. 

Declaration  by  plaintiff,  for  a  libel  upon  him  in  his  character 
of  an  attorney.  It  stated,  that  at  the  Hants  Quarter  Sessions  a 
bill  of  indictment  was  found  against  the  plaintiff  and  two  other 
persons,  for  a  conspiracy  to  defraud  the  under-sheriff  of  Hants, 
upon  which  indictment  the  plaintiff  was  found  not  guilty ;  yet 
that  the  defendant,  well  knowing  the  premises,  and  wishing  to 
cause  it  to  be  believed  that  the  plaintiff  had  been  guilty  of  the 
offence  charged  in  the  indictment,  published  in  the  "Times" 
newspaper  the  libel  in  question,  which  purported  to  be  an 
account  of  what  took  place  at  *the  trial.  It  set  out  the  speech  of  [  *606  ] 
the  counsel  for  the  prosecution,  which,  in  part,  contained  the 
supposed  libel  on  the  plaintiff,  and  then  continued,  ''  The  first 
witness  called  was  B.  P.,  who  proved  all  that  had  been  stated  by 
the  counsel  for  the  prosecution.  Mr.  J.  G.,  the  attesting  witness 
to  the  bill  of  sale  from  the  sheriff  to  Messrs.  W.,  was  next  called, 
but  not  being  able  to  prove  a  deputation  from  the  under-sheriff 
for  that  year,  the  jury,  under  the  directions  of  the  learned 

t  Watkin  V.  EM  (1868)  L.  E.  3  Q.  B.  396,  37  L.  J.  Q.  B.  125. 
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Lewis  Judge,  were  obliged  to  give  a  verdict  of  acquittal,  to  the  great 
waltbb.  regret  of  a  crowded  Court,  on  whom  the  statement  and  the 
evidence,  as  far  as  it  went,  made  a  strong  impression  of  their 
guilt."  Plea,  1st,  not  guilty;  2nd,  that  after  the  expiration 
of  forty  days  from  the  28th  June,  1798,  and  before  the  pub- 
lishing of  the  said  supposed  libels  by  the  defendant,  on  the  11th 
April,  1819,  the  supposed  libellous  matter  set  forth  in  the 
declaration  was  published  in  a  certain  public  newspaper,  intitled, 
"  Hampshire  Telegraph  and  Sussex  Chronicle,"  by  George  Henry 
Motley  and  William  Harrison.  Plea  then  stated,  that  defendant, 
at  the  several  times  when  he  published  the  said  supposed  libels, 
did  also  publish  that  the  supposed  libellous  matter  was  copied 
and  quoted  from  the  last-mentioned  public  newspaper ;  and  that, 
at  the  time  of  the  said  supposed  libellous  matter  being  so 
published  in  the  last-mentioned  public  newspaper,  an  affidavit, 
before  then  made  and  delivered  to  the  commissioners  for 
managing  his  majesty's  stamp  duties,  was  remaining  at  the 
office  of  the  commissioners,  pursuant  to  the  statute,  by  which 
affidavit  the  said  G.  H.  M.  and  W.  H.  made  oath  that  they,  the 
said  G.  H.  M.  and  W.  H.,  were,  at  the  time  of  making  the 
affidavit,  the  publishers  of  the  last-mentioned  public  newspaper. 
[  ♦607  ]  The  plea  then  stated,  *that  the  said  G.  H.  M.  and  W.  H.,  at  the 
time  of  the  publication  of  the  supposed  libellous  matter  by  the 
said  G.  H.  M.  and  W.  H.,  had  not,  nor  had  either  of  them, 
signed  or  sworn  any  affidavit  that  they  had  ceased  to  be  the 
publishers  of  the  last-mentioned  public  newspaper.  Wherefore 
the  defendant  published  the  said  supposed  libellous  matter  as  he 
lawfully  might.  The  Srd  and  4th  pleas  did  not  differ  materially 
from  the  first.  The  5th  plea,  as  to  all  except  the  matter 
following,  viz.  "  to  the  great  regret  of  a  crowded  Court,  on  whom 
the  statement  of  the  evidence,  as  far  as  it  went,  had  made  a 
strong  impression  of  their  guilt,"  stated  that,  at  the  trial  of  the 
indictment,  the  counsel  for  the  prosecution  made  the  speech  set 
out  in  the  supposed  libel,  and  that  having  so  stated  the  facts,  the 
said  B.  P.  was  called  and  appeared  as  the  first  witness  in  suj^rt 
of  the  said  charges,  and  by  his  testimony  proved  all  that  had 
been  so  stated  by  the  counsel  for  the  prosecution,  and  that  J.  G., 
the  attesting  witness  to  the  bill  of  sale  of  the  said  Messrs.  W., 
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was  next  called  as  a  witnesB  in  support  of  the  prosecution,       Lkwib 
and  that  not  being  able  to  prove  the  deputation  of  the  under-     walteb. 
sheriff  to  the  officer,  the  jury,  being  so  directed  by  the  Judge, 
were  obliged  to  give  a  verdict  of  acquittal.    The  plaintiff  joined 
issue  on  the  plea  of  not  guilty,  and  demurred  generally  to  the 
other  pleas. 

Chitty,  in  support  of  the  demurrer.    *    *    * 

Piatt,  contra.    ♦    ♦     ♦  [609] 

Abbott,  Ch.  J. :  [  6ii  ] 

In  giving  my  opinion  upon  the  present  case,  I  shall  not  refer 
to  the  formal  objections,!  because  if  the  pleas  were  good  in  point 
of  substance,  the  Court  would,  no  doubt,  permit  those  pleas  to  be 
amended ;  nor  do  I  think  it  necessary  to  decide,  whether  a  plea 
in  bar,  stating  that  the  defendant  copied  the  libel  from  another 
newspaper,  and  that  he  at  the  time  named  the  publishers  of  that 
paper,  would  be  good;  for,  in  the  present  case,  although  the 
defendant  has  now  in  his  plea  given  those  names,  he  did  not  do 
80  when  he  published  the  libel.  I  am  not  prepared,  however,  to 
assent  to  the  proposition,  that  such  a  defence  is  applicable  to 
cases  of  written  slander,  for  that  would  give  great  facility  to  such 
publications,  which  ought,  if  possible,  to  be  prevented.  Nor  am 
I  prepared  to  say  that  this  is  matter  of  defence  upon  a  plea  in 
bar ;  for  it  cannot  be  an  answer  to  the  charge  of  malice,  which 
may  exist  in  the  case  of  repetition  as  well  as  invention  ;  and  if 
we  held  it  to  be  a  bar,  that  question  would  be  altogether  *with-  [  *612  ] 
drawn  from  the  consideration  of  the  jury.  But  if,  instead  of 
pleading  it,  it  be  given  in  evidence  under  the  general  issue,  then 
the  question,  whether  it  were  repeated  maliciously,  and  from  a 
design  to  slander  or  not,  would  be  left  to  the  jury,  who  might 
then  find  their  verdict  upon  the  whole  case.  As  to  the  last 
point,  the  objection  taken  to  the  fifth  plea,  seems  to  me  un- 
answerable. It  is  asserted  in  the  libel,  that  a  certain  witness 
proved  the  allegations  contained  in  a  speech  made  by  counsel  in 

t  In  the  course  of  the  argument,      not  ultimately  decide   upon   them, 
some  formal  objections  were  taken     have  not  been  mentioned. 
to  tlie  pleas,  which,  as  the  Court  did 
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Lbwib  stating  a  case  to  the  jury.  Now  that  justification  cannot  be 
Walter,  supported.  The  defendant  onght  to  have  detailed  and  tran- 
scribed in  the  publication,  the  evidence  of  the  witness.  If  he 
had  done  so,  his  readers  might  then  have  judged  for  themselves. 
If  a  party  is  to  be  allowed  to  publish  what  passes  in  a  court  of 
justice,  he  must  publish  the  whole  case,  and  not  merely  state  the 
conclusion  which  he  himself  draws  from  the  evidence.  I  think, 
therefore,  that  these  pleas  are  bad. 

Baylby,  J. : 

I  am  of  the  same  opinion.  I  think  that  these  pleas  are  bad  in 
substance.  As  to  the  first  three  special  pleas,  it  does  not  appear 
that  the  defendant,  at  the  time  of  publishing  the  libel,  stated  the 
name  of  the  original  author  of  the  slander.  It  has  been  argued, 
however,  that  he  did  state  sufficient  to  enable  the  plaintiff  to 
find  that  out.  But  I  am  of  opinion,  that  that  is  not  sufficient. 
An  individual  slandered  is  not  to  be  put  to  the  expense  and 
trouble  of  ascertaining,  by  enquiry,  who  the  original  libeller  is. 
If  a  defendant  is  to  be  allowed  to  rely  upon  a  plea  of  this  nature 
(supposing  that  there  can  be  such  a  plea  in  bar,  which  may  be 
doubtful)  it  can  only  be  in  a  case  where  he  has  originally  given 
[  'CIS  ]  up  the  author  by  name,  and  where  the  *name  is  sufficient  to 
identify  the  party.  If  that  be  not  sufficient  for  that  purpose,  I 
think  there  ought  to  be  an  additional  description.  I  am  also  of 
opinion,  that  the  last  plea  is  bad.  It  is  no  justification  that  a 
defendant  has  truly  stated,  in  his  publication,  the  speech  made 
by  counsel,  in  stating  a  case  to  the  jury ;  he  must  go  further, 
and  shew  the  truth  of  the  facts  there  stated.  It  is  the  duty  of  a 
counsel  to  state  facts,  although  they  may  be  injurious  to  the 
character  of  individuals,  and  he  is  privileged  so  to  do,  if  he 
speaks  conscientiously  according  to  his  instructions ;  but  if  it 
were  to  follow,  that  others  might  repeat  what  he  says,  it  might 
be  most  injurious  to  the  character  of  individuals ;  for  as  to  them, 
the  reason  for  the  privilege,  which  is  the  advancement  of  public 
justice,  does  not  apply.  This  principle  is  recognized  in  Lake  v. 
King,\  Rex  v.  Lord  Abingdon,l  and  Rex  v.  Creevy.%    Upon  these 

t  1  Saund.  131.  §  14  E.  E.  427  (1  M.  &  S.  273). 

t  6  E.  E.  733  (1  Esp.  226). 
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groandBy  I  am  of  opinion,  that  this  plea  cannot  be  supported,       Lewis 
and  that  our  judgment  must  be  for  the  plaintiff.  Walteb. 

HOLBOYD,  J. : 

I  am  also  of  opinion  that  these  pleas  are  bad,  and  that  even 
if  they  had  been  pleaded  in  a  more  formal  manner,  they  could 
not  have  been  supported.  In  actions  for  slander,  the  truth  may 
be  pleaded  as  a  legal  defence.  But  that  plea  admits  the  malice, 
and,  notwithstanding  that,  justifies  the  publication.  It  is,  how- 
ever, a  very  different  thing  to  justify  the  repetition  of  slander, 
by  alleging,  as  a  bar,  that  some  other  person  originally  was  the 
author  of  it.  For  it  does  not  follow,  that,  because  a  defendant 
may  justify  slander  if  true,  he  may  also  justify  the  repetition  of 
^slanderous  words  which  are  not  true,  if  he  has  heard  them  [  *614  ] 
from  another  person.  Unless  we  go  the  length  of  holding,  that 
such  a  repetition  would  be  justifiable,  even  when  spoken  from  a 
bad  motive,  we  cannot  support  the  present  pleas.  All  the  cases 
on  this  subject  arise  out  of  the  case  of  the  Earl  of  NorthampUmA 
They  do  not,  however,  confirm  that  decision,  but  all  go  on  the 
ground  of  being  distinguishable  from  it.  The  book  in  which  that 
case  is  found,  is  not  so  accurate  as  the  rest  of  the  reports  of  Lord 
Coke,  not  having  been  published  by  him  in  his  lifetime,  but  from 
his  notes  afterwards.  The  point  there  is  stated  in  very  general 
terms,  and  as  it  seems  to  me,  may  be  questionable.  It  is  put 
thus :  "  In  a  private  action  for  slander  of  a  common  person,  if 
I.  S.  publish  that  he  hath  heard  J.  W.  say  that  J.  G.  was  a 
traitor  or  thief,  in  an  action  on  the  case,  if  the  truth  be  such,  he 
may  justify."  It  is  observable,  that  Lord  Coke  does  not  say  that 
it  is  lawful  to  repeat  slander  in  all  cases  and  at  all  times,  but 
only  that  the  party  may  justify  under  certain  circumstances. 
If,  for  instance,  he  repeats,  not  with  intention  to  defame,  that 
may  be  so;  but  it  is  not  laid  down,  that  a  defendant  may 
maliciously  do  so ;  and  unless  it  goes  that  length,  it  will  not 
support  the  present  pleas.  But  I  think  it  is  questionable, 
whether,  as  stated,  it  must  not  have  some  qualification  added ; 
for  in  the  third  resolution,  cases  are  put  in  which  it  is  held  to 
be  unlawful  to  repeat  slander.     Taking,  therefore,  the  whole 

t  12  Co.  Eep.  133. 
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LxwiB      together,  it  seems  to  me,  that  the  proper  way  is,  to  take  the 

Walteb.     passage,  with  this  qualification,  that  if  J.  S.  publish,  on  a  fair 

and  justifiable  occasion,  that  he  hath  heard  J.  W.  say  that  J.  G. 

was  a  traitor  or  thief,  he  may,  if  the  truth  be  such,  justify.    It 

[  *616  ]  must  not,  therefore,  be  taken  *as  a  general  rule,  even  in  oral 
slander,  that  the  malicious  repetition  of  it  may  be  justified,  if 
the  name  of  the  author  be  given  up  at  the  time.  If  it  could,  it 
would  be  productive  of  mischief ;  for  the  person  slandered  could 
bring  no  action  against  the  malicious  repeater,  and  if  he  did 
discover  who  the  person  was,  and  brought  an  action  against  him, 
he  might  only  be  able  to  support  it  by  the  testimony  of  the  very 
person  who  had  so  maliciously  repeated  it.  Perhaps,  therefore, 
the  rule  has  been  laid  down  too  largely  in  the  Earl  of  Northamp- 
ton's case,  and  ought  to  be  qualified,  by  confining  it  to  cases 
where  there  is  a  fair  and  just  reason  for  the  repetition  of  the 
slander.  In  the  present  case,  however,  it  is  clear,  that  there 
must  be  judgment  for  the  plaintiff.  On  the  other  point,  I 
concur  with  the  rest  of  the  Court. 

Best,  J. : 

I  am  of  the  same  opinion.  The  attempt  here  is  to  justify  this 
libel  under  the  authority  of  the  Earl  of  Northampton'' s  case.  If 
this  precise  point  had  been  there  determined,  I  should  doubt  the 
propriety  of  that  decision ;  and  I  think  that  the  reasons  given 
by  my  brother  Holboyd  shew  that  the  fourth  resolution  in  that 
case  requires  some  qualification. t  For  it  cannot  be  justifiable  to 
repeat  slander  under  all  circumstances ;  but  only  in  those  cases 
where  it  is  done,  not  for  the  purpose  of  merely  circulating  the 
slander,  but  for  some  fair  and  reasonable  cause.  And,  besides,  I 
am  not  prepared  to  say  that  that  case  extends  to  written  slander, 
in  which  the  repetition,  by  producing  a  greater  dispersion, 
increases  in  a  tenfold  degree  the  injury  to  the  individual.  I 
think,  therefore,  that  the  first  three  special  pleas  are  bad.  As 
to  the  last  plea,  I  also  agree  with  the  rest  of  the  Court.  Here 
[  ♦616  J  the  proceeding  which  was  *published  was  not  complete,  the  case 
having  been  stopped  in  limine.    And  the  words  of  the  witness 

t  [The  latter  part  of  that  resolu-      in  McPheraon  v.  Danieh   (1829)  10 
tion  is  not  law.    See  per  Pabee,  J.,      B.  &  C.  263,  275.— F.  P.] 
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are  not  stated,  but  the  substance  of  his  evidence.    This,  there-        Lewis 
fore,  cannot  be  justified.    Besides,  the  defendant  must  have      waltbr. 
known,  when  he  copied  it  from  the  other  paper,  that  it  was  an 
illegal  publication ;  and  he  cannot  be  justified  in  republishing  a 
statement  which  he  knew  to  be  unlawful. 

Judgment  for  the  plaintiff. 


THE    KING    V.    THE    INHABITANTS    op    the  ^s^l 

WEST  RIDING  of  YOEKSHIRE.  ^—'' 

(4  Bom.  &  Aid.  623—624.)  [  623  ] 

In  a  plea  by  the  inhabitants  of  a  oounty,  that  the  inhabitants  of  a 
particular  township  have  immemorially  repaired  the  highway  at  the 
end  of  a  county  bridge  situate  within  the  township,  it  is  not  necessary 
to  state  any  consideration  for  such  prescription. 

Indiotment,  in  the  usual  form,  against  the  defendants,  for  the 
non-repair  of  800  feet  of  the  highway  next  adjoining  the  south 
end  of  Leeds  bridge,  in  the  West  Biding  of  the  county  of  York. 
The  plea  admitted,  that,  as  to  75  feet  next  adjoining  the  south 
end  of  the  said  bridge,  the  inhabitants  of  the  West  Biding  were 
liable  to  repair  the  same ;  but  stated,  as  to  the  residue  of  the 
said  highway,  that  the  bridge  was  an  ancient  bridge,  situate 
from  time  immemorial  within  the  township  of  Leeds,  in  the  said 
Biding,  and  that  the  said  residue  of  the  said  highway,  from  time 
immemorial,  had  also  been  situate  in  the  said  township ;  and 
from  time  immemorial  had  been  repaired  by  the  inhabitants  of 
the  township  of  Leeds.    Demurrer  and  joinder. 

Blackbume,  for  the  Crown,  in  support  of  the  demurrer : 

The  plea  is  bad  in  not  stating  any  consideration  for  the 
prescriptive  liability  of  the  inhabitants  of  the  township  of  Leeds 
to  repair  this  part  of  the  highway.  In  Rex  v.  St.  GHeSy  Cam- 
bridge,^  the  plea  was  held  bad  for  this  reason.  And  the  ground 
of  the  decision  in  that  case,  that  there  could  not  be  any  possible 
consideration  for  casting  the  burden  of  repairing  the  road  on  the 

t  17  E.  E.  320  (5  M.  &  S.  260). 
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The  Kiho    inhabitants  of  another  parish,  equally  applies  here.    For  the 

The  Ikhab.  inhabitants  of  Leeds  are  equally  with  the  rest  of  the  Biding 

^^wbst^'    bound  to  contribute  to  the  *repairs  of  other  bridges.    In  Rex  v. 

RiDiNo  OP    Ecclesfieldy^  a  consideration  appeared  on  the  face  of  the  record. 

X  OSKBHIBEa 

For  there  it  was  stated  as  a  general  custom  in  the  parish  for 
each  township  to  repair  its  own  roads. 

E.  Alderson,  contrd,,  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

The  uniform  course  of  pleading  is  to  state  the  prescription,  as 
in  the  present  case.  The  case  of  Rex  v.  St.  Giles,  Cambridge,  is 
quite  distinguishable,  on  the  grounds  stated  in  the  judgment  of 
the  Court  in  Rex  v.  Ecclesjield.  Here  the  highway  is  situate 
within  the  township  of  Leeds.  The  object  of  the  form  of  the 
plea  in  Rex  v.  EcclesfieU  probably  was  to  allow  greater  latitude 
to  the  evidence  in  support  of  it,  and  also  because  possibly  the 
road  indicted  in  that  case  was  not  an  immemorial  highway. 
Here  it  is  the  ordinary  case  of  a  township,  liable  to  repair  a 
part  of  a  bridge  situate  within  it,  of  which  there  are  many 
instances  in  the  books.  There  must,  therefore,  be  judgment  for 
the  defendants. 

JudgjnentfoT  the  defendants.l 

t  19  E.  E.  335  (1  B.  &  Aid.  348).        Biding,  8  E.  E.  688  (7  East,  588). 
i  See  .Sex  y.  Inhahitanta  of  the  West 


voL-xxra.]  1821.    K.  B.    4  B.  &  ALD.  630.  428 


FAITH  V.   THE  EAST  INDIA  COMPANY.  igai. 

(4  Bam.  &  Aid.  630-645.)  June  29. 


By  a  charter-party,  freight  was  agreed  to  be  paid  for  the  use  or  hire 
of  tiie  ship  at  a  oortain  rate  per  ton,  for  a  voyage  out  and  home,  in 
manner  following,  yiz. :  a  certain  sum  in  advance  on  the  ship's  clearing 
outwards,  and  the  residue  half  in  cash  and  half  in  approved  bills,  upon 
the  delivery  of  the  homeward  cargo ;  the  owner  also  appointed  G.  S. 
master,  at  the  request  of  the  charterer,  who  executed  a  bond,  conditioned 
for  the  faithful  performance  of  the  master's  duty ;  and  the  owner  ex- 
pressly instructed  0.  S.  to  be  careful  to  sign  all  bills  of  lading  with  the 
clause,  **  freight  payable  as  by  charter-party."  The  ship  was  consigned 
to  G.  &  Co.,  in  Calcutta,  by  whom  she  was  put  up  for  her  homeward 
voyage  as  a  general  ship,  and  different  merchants  shipped  goods  by 
her,  0.  &  Go.  taking  for  homeward  freight  bills  payable  sixty  days  after 
delivery  of  the  cargo ;  and  a  new  master  having  been  appointed  by  C.  & 
Co.,  in  conjunction  with  0.  S.,  signed  bills  of  lading  with  the  clause, 
«  paying  freight  agreeable  to  freight  bilL"  The  freight  bills  were  made 
payable  in  London  to  B.  &  Co.,  to  whom  the  charterer  was  indebted  for 
advances  on  the  outward  cargo,  and  who,  as  well  as  C.  &  Co.,  were 
cognizant  of  the  terms  of  the  charter-party :  Held,  that  the  owner  of 
the  ship  had  a  lien  on  these  goods  to  the  extent  of  the  homeward 
freight. 

G.  &  Co.  also  put  on  board  the  ship  goods  purchased  by  them  on 
account  of  the  charterer ;  but  he  being  indebted  to  them  and  B.  &  Go., 
their  agents,  those  goods  were  by  the  bill  of  lading  consigned  to  B.  ft 
Co. :  Held,  that  as  between  the  owner  of  the  ship  and  B.  &  Go.  the 
goods  were  to  be  considered  as  the  goods  of  the  charterer,  and  liable  to 
the  owner's  Lien  on  them  foi*the  freight  due  by  charter-party. 

In  the  charter-party,  the  freighter  promised  to  pay  and  defray  two- 
thirds  of  the  port  charges :  the  owner  having  paid  the  whole,  was  held 
to  have  no  lien  on  the  goods  shipped  for  those  charges. 

Dbbt  for  money  had  and  received.  Plea,  nil  debenU  The  cause 
was  tried  before  Abbott,  Gh.  J.  at  the  London  sittings  after 
Trinity  Term,  1819,  when  a  verdict  was  found  for  the  plaintiff, 
for  the  sum  of  7,042Z.,  subject  to  the  opinion  of  this  Court,  upon 
the  following  case.  The  plaintiff  was  owner  of  the  ship  Eliza, 
of  which  Charles  Sivrac  was  master,  and  on  the  14th  of  June, 
1816,  entered  into  a  charter-party  with  John  Burton  Gooch, 
which  contained  provisions,  that  the  ship  should  take  on  board  a 
cargo,  and  proceed  to  Bengal,  and  being  arrived  there,  give  notice 
thereof  to  the  agents  of  the  freighter ;  and  make  a  right  and  true 
delivery  of  the  cargo  unto  them,  agreeable  to  bills  of  lading: 
and  that  after  such  delivery,  the  master  should  take  on  board 
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Faith  from  the  agents  of  the  freighter,  at  Bengal,  all  sach  other  lawful 
East  India  goods  as  they  might  think  proper  to  ship,  and  proceed  back  to 
CoMPAmr.    London,   and  being  arrived  there  give  notice  thereof  to  the 

[  *63i  ]  freighter,  his  executors,  *&c.  and  make  a  right  and  true  delivery 
of  the  homeward  cargo  unto  him  or  them,  agreeable  to  bills  of 
lading,  that  might  be  signed  for  the  same,  and  then  end  the 
voyage.  Freight  to  be  paid  by  Gooch  for  the  use  or  hire  of  the 
ship,  for  the  whole  of  her  voyage,  at  the  rate  of  16Z.  sterling  per 
ton,  register  measurement  of  the  ship,  together  with  5  per  cent, 
primage  thereon,  such  freight  and  primage  to  be  paid  in 
manner  following,  that  is  to  say,  the  sum  of  500Z.,  or  so  much 
thereof  as  the  freight  of  the  outward  cargo  might  amount  to, 
calculated  in  the  usual  manner,  on  the  day  of  the  ship's  clearing 
outwards ;  and  the  remainder,  on  a  right  and  true  delivery  of 
the  homeward  cargo,  in  manner  following,  viz.  one  moiety  in 
cash,  and  the  other  moiety  by  approved  bills,  payable  at  two 
months*  date  from  that  period.  And  the  freighter  further 
promised  to  pay  and  defray  two-third  parts  of  all  port-charges, 
(pilotage  and  lights  dues  excepted,)  which  the  ship  might  incur 
during  the  voyage.  There  was  added  to  it  the  following 
memorandum :  ''It  is  hereby  agreed,  that  the  expenses  of  the 
ship  in  India  are  to  be  advanced  by  the  freighter's  agents  at  the 
exchange  of  the  day;  and  letters  of  advice  are  to  be  written 
and  sent  to  the  owner,  stating  the  amount  of  such  advances." 
The  charter-party  was  entered  into  by  Gooch,  on  behalf  of  him- 
self and  Sivrac,  who  had  previously  agreed  with  him  to  be 
jointly  interested  in  freighting  the  ship,  and  in  an  adventure  of 
goods  to  be  sent  out  by  them  to  the  East  Indies,  and  there  sold, 
and  other  goods  to  be  purchased  with  the  proceeds  thereof,  and 
brought  home  to  England,  on  their  joint  account.  Upon  the 
recommendation  of  Gooch,  the  plaintiff  appointed  Sivrac  master 

[  •«32  ]  of  the  ship  for  the  voyage.  On  the  15th  of  *August,  Gooch  and 
Sivrac  executed  a  bond  to  the  plaintiff,  conditioned  for  the 
faithful  performance  of  Sivrac's  duty,  as  master.  On  the  18th 
of  August,  1816,  the  plaintiff  delivered  a  letter  of  instructions  to 
Sivrac,  as  master,  containing  amongst  other  things,  as  follows : 
''  It  is  my  particular  request  that  you  will  be  careful  to  sign  all 
your  bills  of  lading,  with  the  clause  of  freight,  payable  according 
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to  charter-party  inserted  therein,  before  you  sign  the  same,  as       faith 

well  as  the  usual  clause  of  quantity  and  contents  unknown,   east^india 

and    to    cancel    all    the    bills    of    loading    for    the    outward-    Company. 

bound   cargo    when    delivered."    Gooch    and    Sivrac    having 

purchased  divers  goods  to  form  part  of  the  outward  cargo,  the 

former  applied  to  the  house  of  Bazett&  Co.  merchants  in  London, 

the  real  defendants,  for  a  loan  of  money  on  the  security  of  the 

cargo,  proposing  that  it  should  be  consigned  to  the  house  of 

Colvins  &  Go.  at  Calcutta,  as  the  agents  of  Bazett  &  Co.,  in 

order  that  Colvins  &  Co.  might  sell  the  goods,  and  out  of  the 

proceeds  retain  for  the  use  of  Bazett  &  Co.  so  much  money  as 

they  should  advance  for  Gooch  and  Sivrac,  and  purchase  other 

goods  with  the  residue,  if  any,  for  and  on  account  of  Gooch  and 

Sivrac,  to  be  consigned  to  Bazett  &  Co.,  who  were  to  receive  the 

homeward  goods  as  the  agents  of  the  parties  interested  therein. 

Bazett  &  Co.  agreed  to  this  proposal,  and  advanced  the  sum  of 

4,2182.  128.  Id.  for  that  purpose,  and  received  from  Gooch  and 

Sivrac  a  bill  for  8,0002.,  drawn  by  them  on  Colvins  &  Co.,  the 

consignees  of  the  goods  sent  by  Gooch  and  Sivrac  to  Calcutta,  as 

a  security  for  part  of  these  advances ;  and  as  a  further  security, 

bills  of  lading  of  the  outward  cargo  were  sent  by  Gooch  and 

Sivrac  in  the  ship,  made  deliverable  to  Colvins  &  Co.  at  Calcutta, 

to  whom  the  *ship  was  consigned.  When  Bazett  &  Co.  agreed  to      [  *633  ] 

advance  Gooch  money,  on  the  security  of  the  outward  cargo  by 

the  EUza,  it  was  agreed,  that  the  homeward  cargo  should  be 

consigned  by  Colvins  &  Co.  to    the  house  of  Bazett  &  Co. 

Accordingly,  a  letter  was  written  by  Gooch  to  Colvins  &  Co. 

dated  12th  August,  1816.     **  Inclosed  you  have  a  list  of  goods, 

which  I  request  you  to  purchase  in  proportion  to  the  extent  of 

funds  realized  by  the  investment  per  Eliaa,  which  I  consign  to 

you  through  the  house  of  Bazett  &  Co. ;   and  should  you  feel 

inclined  to  enable  us  to  invest  to  the  full  amount  of  the  enclosed 

list,  by  holding  the  bills  of  lading  on  the  cargo,  as  security,  I 

then  request  you  to  purchase,  subject  to  such  alterations  as  you 

may  deem  advisable,  in  conjunction  with  our  friend  Captain 

Sivrac.    I  forward  you  also  a  copy  of  the  charter-party  for  your 

guidance,  and  by  which  you  will  be  enabled  to  judge  whether  it 

will  be  most  for  your  interest  to  take  the  current  freight  of  the 
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Faith  day,  or  to  invest  the  goods  above-mentioned."  On  the  14th  of 
Bast  India  August,  1816,  Bazett  &  Co.  wrote,  with  the  outward  cargo,  to 
Company.  (jQiy^js  &  Co.,  parts  of  which  correspondence  were  as  follows : 
"  We  are  commissioned  by  Gooch  and  Sivrac  to  consign  their 
interest  to  your  management.  These  gentlemen  have  chartered 
the  Eliza  for  the  voyage  to  Bengal,  and  home ;  and  have  shipped 
on  their  own  account  an  investment,  of  which  we  have  to  hand 
you  herewith  the  invoice,  bills  of  parcels  and  bills  of  lading.  No.  5 
is  a  letter  to  you  from  themselves  touching  the  return  cargo, 
as  far  as  it  relates  to  their  own  funds.  We  think  you  may  find  it 
necessary  to  make  considerable  alterations  in  the  memorandum 
which  it  encloses,  and  this  you  will  in  course  do  with  the 
[♦634]  concurrence  of  Sivrac.  The  shipment,  *of  whatever  it  may 
consist,  is  to  be  directly  consigned  to  us,  and,  as  we  have  to 
request  you  will  procure  freight  for  the  vacant  tonnage,  we  have 
further  to  add,  that  the  freight  bills  are  to  be  made  payable  to  us ; 
in  short,  that  the  entire  concerns  of  the  expedition  are  to  pass 
into  our  charge.  This  is  clearly  and  explicitly  understood 
between  Sivrac,  Gooch,  and  ourselves.  No.  6  is  a  copy  of  the 
charter-party,  with  the  provisions  of  which  you  will  have  the 
goodness  to  comply  as  accurately  as  may  be  practicable."  The 
ship  arrived  at  Calcutta,  in  March,  1817,  under  the  command  of 
Sivrac,  who,  on  the  25th  of  that  month,  wrote  a  letter  to  the 
plaintiff,  in  which  he  says,  "  I  shall  be  mindful  of  the  tenor  of 
your  instructions."  Soon  after  this  Sivrac  gave  up  the  command 
of  the  ship  at  Calcutta,  and  Colvins  &  Co.  concurred  with 
Sivrac  in  appointing  one  Bobert  Oliver  master  in  his  stead. 
Colvins  &  Co.  sold  the  outward  goods  at  Calcutta,  and  out  of  the 
proceeds  thereof  appropriated  the  value  of  3,000Z.  to  the  discharge 
of  the  bill  drawn  on  them  in  favour  of  Bazett  &  Co.  for  their 
advances ;  they  also  put  up  the  ship  as  a  general  ship  at  Calcutta, 
and  various  merchants  there  shipped  goods  on  board  of  her, 
consigned  to  different  persons  in  London,  and  respectively  drew 
instruments  for  the  amount  of  the  freight  agreed  to  be  paid  for 
the  same  in  the  following  form :  ''  Exchange  for  2342.  sterling, 
Calcutta,  24  April,  1817.  Sixty  days  after  the  safe  arrival  of 
the  ship  Eliza  at  the  port  of  London,  with  the  goods  on  board 
as  specified  in  the  annexed  list,  and  delivered  agreeable  to  the 
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bill  of  lading,  pay  this  our  first  of  exchange  (second  and  third  of       Faith 
the  same  tenor  and  date  unpaid)  to  Messrs.  Bazett  &  Go.   or  ,  east  India 
order,  the  sum  of  284Z.  value  in  freight  per  said  ship."     These     Company. 
instruments  were  indorsed  by  Colvins  *&  Co.  and  made  payable      [  •ess  ] 
to  the  order  of  Bazett  &  Co.,  to  whom  they  were  remitted ;  and  all 
of  them,  except  three,  were  accepted  by  the  consignees ;  but  none 
of  them  were  paid,  in  consequence  of  the  disputes  between  the 
plaintiff  and  Bazett  &  Co.    Colvins  &  Co.  did  all  the  business  of 
the  ship  at  Calcutta,  and  Oliver,  the  master,  signed  bills  of  lad- 
ing for  the  goods  in  the  following  form  :  *'  Shipped  by,  &c.  to  be 
delivered,  &c.  they  paying  freight  for  the  said  goods  agreeable  to 
freight  bill,  with  primage  and  average  accustomed."    The  state 
of  trade  was  unfavourable  at  Calcutta  when  the  Eliza  arrived 
there,  and  Colvins  &  Co.,  being  unable  to  procure  a  full  freight 
for  her,  except  on  very  low  terms,  thought  it  more  advantageous 
for  Gooch  and  Sivrac  to  purchase  goods  on  their  account  to  fill 
up  the  ship  than  to  accept  of  the  freights  on  the  low  terms 
offered,   and  accordingly  they  bought  for  and  on  account  of- 
Gooch  and  Sivrac  140  bales  and   100  half  bales  of    cotton, 
which  they  marked  with  the  letters  G.  &  S.,  and  shipped  on 
board  the  Eliza,  consigned  by  the  bills  of  lading,  by  Colvins 
&  Co.  as  shippers,  to  Bazett  &  Co.    On  the  10th  May,  1817, 
Colvins  &  Co.  wrote  to  Bazett  &  Co.  as  follows :  *'  It  is  with  no 
little  disappointment  that  we  add,  that  this  small  sum  comprises 
the  whole  of  the  ship's  freight,  excepting  for  the  cotton  shipped 
on  Gooch  and  Sivrac's  own  account,  which  is  of  course  not  drawn 
for."    At  the  time  the  Eliza  sailed  from  Calcutta  on  her  home- 
ward voyage  a  great  deal  remained  to  be  done  by  Colvins  &  Co. 
in  regard  to  the  sale  of  the  outward  cargo,  consigned  to  them, 
and  the  making  up  of  the  accounts  thereof.    In  their  letter  of 
the  10th  May,  1817,  they  had  informed  Bazett  &  Co.  in  general 
terms,  that  they  would  have  to  account  *with  Gooch  and  Sivrac      [  •ese  ] 
for  the  property  therein  mentioned,  but  that  complete  accounts 
could  not  be  sent  at  that  time,  for  the  whole  of  the  outward  cargo 
was  not  then  sold,  nor  the  whole  of  the  proceeds  of  the  part  then 
sold  received.    The  ship  arrived  in  London  in  December,  1817, 
under  the  command  of  Oliver,  and  during  the  whole  of  the 
voyage,   was  navigated  by  a  crew  who  were  hired,  paid,  and 
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Faith  maintained  by  the  plaintiff.  Gooch  and  Sivrac  were  then  in 
Bast  limiA  insolvent  circumstances,  and  afterwards  became  bajikrupts.  The 
Company,  fr^igiit  then  due  to  the  plaintiff,  according  to  the  charter-party, 
amounted  to  6,668Z.  7«.,  and  the  port  charges  to  8102.  7s.  for  the 
amount  of  which  the  action  was  brought.  No  part  of  that  sum 
had  been  paid  to  the  plaintiff.  By  the  Acts  establishing  the 
East  India  Docks,  the  owners  of  ships,  by  giving  notice  of  their 
demand,  retain  their  lien  for  freight  upon  goods  landed  there, 
and  upon  the  proceeds  thereof,  when  sold  by  the  East  India 
Company.  The  plaintiff  having  demanded  payment  of  the  sum 
of  6,9782.  148.,  according  to  the  charter-party,  immediately  gave 
notice  to  the  different  consignees  on  whom  the  instruments  were 
drawn,  not  to  accept  or  pay  the  same,  but  to  pay  to  him  the  freight 
of  the  goods  consigned  to  them.  He  afterwards,  as  well  as  Bazett 
&  Co.,  gave  regular  notice  to  the  East  India  Company  not  to 
deliver  up  the  goods  till  freight  was  paid.  The  whole  of  the 
homeward  cargo  was  sold  in  the  usual  manner  at  the  sales  of  the 
East  India  Company,  and  they  received  the  proceeds  thereof. 
With  the  consent  of  Bazett  &  Co.  and  the  plaintiff,  the  proceeds 
of  the  goods  belonging  to  the  different  shippers  were  paid  to  the 
different  consignees  thereof,  deducting  the  freight,  amounting  to 
[  •637  ]  4,5622.  6«.  7d.,  which  the  East  *India  Company  retained  for  the 
use  of  the  persons  entitled  to  receive  the  same.  They  likewise 
retained  the  sum  of  2,4162.  being  the  whole  of  the  proceeds 
of  the  cotton  marked  G.  &  S.,  for  the  use  of  the  plaintiff,  if  it 
should  be  found  that  he,  as  owner  of  the  ship,  had  a  lien  to 
that  amount  on  those  goods  ;  and  if  it  should  be  found  that  he 
had  no  such  lien,  then  for  the  use  of  Bazett  &  Co.  Of  the  sum 
of  4,2182.  28.  Id.,  originally  advanced  by  Bazett  &  Co.,  there 
remained  still  due  to  them  a  considerable  sum.  There  was 
likewise  due  to  them,  on  other  dealings  with  Gooch  and  Sivrac 
jointly,  and  from  each  of  them  separately,  a  considerable  sum 
of  money.  In  Michaelmas  Term,  1818,  the  plaintiff  commenced 
this  action,  whereupon  the  East  India  Company  filed  a  bill 
of  interpleader  in  the  Exchequer,  making  the  plaintiff  and 
Bazett  &  Co.  defendants  in  such  suit.  On  a  motion  in  that 
Court,  it  was  ordered  that  the  action  should  be  defended  by 
Bazett  &  Co. 
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Campbell  was  to  have  argued  on  behalf  of  the  plaintiff,  bat       faith 

the  Court  now  called  upon  £xst  ikdia 

Company. 
Parke  for  the  defendant : 

There  are  three  questions  in  this  case ;  1st,  Whether  the  plain- 
tiff is  entitled  to  any  lien  on  the  goods  shipped  by  the  different 
sub-freighters ;  2ndly,  If  he  is  so  entitled,  then  to  what  extent  he 
has  a  lien  on  the  goods  shipped  by  Colvins  &  Co.,  consigned  to 
Bazett  &  Go. ;  and,  Srdly,  Whether  he  has  any  lien  at  all  for  the 
port-charges.  As  to  the  first  of  these  questions,  it  is  to  be  ob- 
served, that,  in  HuUon  v.  Bragg ^\  it  was  held  that  the  owner  *of  C  *^^®  3 
a  ship  under  such  circumstances  as  the  present,  has  no  lien  on 
the  goods  of  the  sub-freighters.  It  must  be  admitted,  however, 
that  SaviUe  v.  Campionl  is  at  variance  with  the  authority  of 
Hutton  V.  Bragg,  ajid  that  Christie  v.  Lewis^  has  since  overruled 
it.  But  still,  according  to  all  the  cases,  the  owner  has  a  lien  only 
on  the  goods  of  the  charterer,  for  the  freight  due  by  the  charter- 
party,  ajid  on  the  goods  of  the  other  persons  put  on  board  the 
lien  is  confined  to  the  freight  due  upon  delivery,  according  to  the 
terms  si)ecified  in  the  bill  of  lading.  In  Paul  v.  Birch,\\  Lord 
Habdwicke  says,  ''  The  bankrupts  (who  were  in  that  case  the 
charterers  of  the  ship)  made  an  agreement  with  the  owner  on 
their  own  account,  and  not  on  the  part  of  the  merchants,  and 
therefore  the  merchants  are  not  liable.  Otherwise  they  would 
be  in  the  hardest  case  imaginable,  for  they  would  be  liable  to  any 
private  agreement  between  the  occupiers  of  the  ship,  and  the 
original  owners."  And  he  adds,  that  the  person  letting  out  the 
ship  must  take  care  that  the  charterer  is  a  substantial  person, 
otherwise  he  will  suffer  by  his  neglect.  The  result  of  that  case 
was,  that  the  merchants  were  held  liable  to  pay  to  the  owner  the 
freight,  which,  by  their  agreement,  was  to  have  been  paid  by 
them  to  the  charterer  on  delivery  of  the  goods.  And  the  lien  of 
the  owner  was  allowed  to  that  extent.  In  Mitchell  v.  Scaifey%  and 
in  Christie  v.  Lewis,  the  same  rule  prevailed,  and  the  rule  is  con- 
sistent with  justice,  for  otherwise  the  law  would  allow  the  char- 

t  17  R.  R.   431    (7    Taunt.   14 ;  5  Moore.  211). 

2  Marsh.  339).  II  2  Atk.  621. 

X  21  R.  R.  376  (2  B.  &  Aid.  503).  H  16  R.  R.  796  (4  Camp. 

§  P.  483,  below  (2  B.  &  B.  410; 
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Faith       terer  to  pledge  the  goods  of  the  sub-freighter  for  his  own  debt. 
EAST^iiTDiA   ^ow,  if  this  principle  be  applied  to  the  present  case,  *it  will 
Ck>HPAHT.    appear  that  here  nothing  is  payable  to  the  charterer  on  delivery, 
^      and  consequently  he  could  have  no  lien  on  the  goods.    The 
owner,  therefore,  who  stands  in  his  situation,  has  no  lien  on  the 
goods  of  the  sub-freighter.    The  real  question  is,  whether  there 
is  anything  by  which  the  charterer  of  this  ship  is  absolutely 
restrained  from  making  any  contracts  he  may  choose  with  the 
sub-freighters.    And  if  there  is  nothing  to  prevent  him  from 
stipulating  for  any  freight,  and  on  any  terms  that  he  may  please, 
the  owner  must  take  the  consequences  following  from  such  stipu- 
lation.   There  is  nothing  in  this  charter-party  specifying  in 
what  form  the  bills  of  lading  shall  be  taken.     Suppose  the  char- 
terer had  received  at  Calcutta  the  freight  in  advance  for  the 
goods.    Could  it  be  contended,  that  then  the  sub-freighters 
would  be  bound  to  pay  it  over  again  to  the  owner  of  the  ship? 
If  so,  why  may  they  not  make  any  contract  with  the  charterer, 
which  they  may  choose  to  do,  provided  it  be  not  fraudulent  with 
respect  to  the  owner  of  the  ship  ?    There  is  nothing  fraudulent 
in  what  has  been  done  here,  for  if  these  bargains  had  not  been 
made,  the  ship  would  not  have  had  these  goods  on  board ;  and 
then  the  owner  would  not  have  had  any  freight  to  receive. 
Besides,  it  cannot  be  put  on  the  ground  of  fraud ;  for  the  Court 
never  infer  fraud  unless  it  be  found  by  the  jury,  which  is  not  the 
case  here.    But  supposing  that  the  sub-freighters  are  liable,  then 
the  second  question  is,  as  to  the  extent  of  the  plaintiff's  Uen  on 
the  goods  put  on  board  by  Colvins  &  Co.  at  Calcutta.    It  is 
contended  that  these  are  the  property  of  Gooch  and  Sivrac,  and 
as  such,  liable  to  the  freight  per  charter-party.    But  this  is  not 
so.    The  goods  are  deliverable  to  the  agents  of  Colvins  &  Co. 
[  •640  ]      jjq  property,  *therefore,  passed  to  Gooch  and  Sivrac  by  their 
being  put  on  board  the  ship.    The  property  in  such  cases  vests 
immediately  in  the  consignee  of  the  bill  of  lading,  and  HaUl€  v. 
Smithy  is  a  direct  authority  in  point.    There  the  property  was 
held  to  be  in  the  consignee,  although  the  profit  or  loss  was  to  fall 
upon  the  consignors,  as  it  is  in  this  case  to  fall  on  Gooch  and 
Sivrac,  Evans  v.   Marlettl   is  to  the  same  effect.     The  legal 
t  1  Bos.  &  P.  563.  t  1  Ld.  Kay.  271. 
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owners,  therefore,  of  these  goods  were  Bazett  &  Co.,  to  whom       Faith 
they  were  consigned,  and  in  that  case  the  lien  of  the  plaintiff  will    east  India 
be  confined,  at  all  events,  to  the  freight  due  on  the  bill  of  lading.     Company. 
As  to  the  third  point ;  at  all  events,  the  owner  has  no  lien  for 
the  sum  paid  for  port-charges.    His  remedy  is  by  action  against 
the  charterer,  for  a  breach  of  covenant  in  not  paying  his 
proportion  of  them ;  but  there  is  no  authority  for  saying,  that  if 
the  owner  pays  them,  he  has  a  lien  for  the  amount.    There  is  no 
lien  for  dead  freight,  or  for  demurrage,  which  are  analogous  cases. 

Campbell  in  reply,  as  to  the  third  point : 

No  time  is  stipulated  by  the  charter-party  when  these  charges 
are  to  be  paid.  The  amount  can  only  be  ascertained  at  the  end  of 
the  voyage,  and  they  are  in  fact  usually  considered  as  part  of  the 
freight.   If  so,  there  is  the  same  lien  for  them  as  for  the  freight. 

Abbott,  Ch.  J. : 

It  is  very  satisfactory  to  my  mind  to  find,  that  the  law  enables 
us  to  decide  this  case  in  favour  of  the  plaintiff.  By  the  very 
terms  of  this  charter-party,  the  freight  was  to  be  paid  on  the 
delivery  of  the  goods.  *Then  the  question  is,  whether  Gooch  [  *6^l  ] 
can,  by  a  collusive  bargain  with  Colvins  &  Go.  and  other  third 
persons,  permit  them  so  to  ship  goods  as  to  deprive  the  owner  of 
his  lien.  It  is  not  necessary  to  decide  what  effect  the  payment 
of  the  freight,  if  made  before  the  goods  were  laden  on  board 
in  the  East  Indies,  would  have  had.  If  such  an  event  had 
happened,  which  however  is  not  very  probable,  perhaps  the 
owners'  lien  for  freight  might  have  been  thereby  defeated.  But 
in  this  case  the  freight  has  not  so  been  paid,  and  the  only  ques- 
tion is,  whether  this  bargain  to  receive  the  freight  by  freight-bills 
made  between  Gooch  and  Sivrac,  and  Colvins  &  Co.  (the  latter 
being  acquainted  with  the  terms  of  the  original  charter-party) 
can  be  allowed  to  have  effect,  so  as  to  deprive  the  owner  of  his 
lien.  If  it  could  succeed,  a  gross  fraud,  as  it  seems  to  me,  would 
be  practised.  By  a  contrary  decision,  we  shall  injure  no  one, 
for  as  to  the  sub-freighters,  who  are  wholly  unconnected  with  the 
charterer,  it  is  quite  immaterial  to  whom  they  pay  the  freight 
due  for  the  conveyance  of  their  goods,  and  as  to  the  goods 
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Faith  shipped  by  Colvins  k  Co.,  they  most  either  stand  in  the  same 
East  limiA  situation  as  those  of  the  other  freighters,  or,  if  considered  as  the 

oMPAKT.  gQQ^g  q{  Grooch  and  Sivrac,  must  be  liable  to  pay  the  freight  as 
per  charter-party.  The  case  of  Hutton  v.  Bragg  is  very  dis- 
tinguishable from  this.  In  that  case,  there  was  no  connection 
between  the  hire  of  the  ship  and  the  delivery  of  the  cargo.  But 
here,  by  the  terms  of  the  charter-party,  there  is.  For  the  residue 
of  the  freight  is  stipulated  to  be  paid  upon  the  delivery  of  the 
homeward  cargo.  I  think,  therefore,  that  the  owner  of  the  ship 
was  entitled  to  a  lien  upon  the  goods  put  on  board  by  the  different 

[  *642  ]  shippers  abroad,  to  the  extent  of  *the  freight  due  upon  each  of 
those  consignments.  The  goods  purchased  by  Colvins  &  Go.  for 
Gooch  and  Sivrac  are  in  a  different  situation.  I  am  of  opinion, 
that  as,  between  these  parties,  those  are  to  be  considered  as 
the  goods  of  Gooch  and  Sivrac,  and  ia  that  case  they  are  liable  to 
the  lien  of  the  owner  of  the  ship  to  the  full  extent  of  the  freight 
due  on  the  charter-party.  If  this  had  been  a  question  between 
Gooch  and  Colvins  k  Co.,  the  case  might  have  been  different. 
Upon  the  third  point,  I  am  of  opinion,  that  the  owner  of  the  ship 
is  not  entitled  to  any  lien  for  the  port-charges,  and  that,  there- 
fore, the  verdict  must  be  reduced  to  that  extent. 

Bayley,  J. : 

There  is  no  authority  for  saying  that  the  owner  of  a  ship  has 
a  lien  for  port-charges,  and  where  there  is  no  usage  on  the 
subject,  we  ought  not  to  determine  in  favour  of  a  lien,  unless  it 
be  clear,  from  the  terms  of  the  charter-party,  that  it  exists.  Now 
the  stipulation  as  to  the  payment  of  the  port-charges,  is  in  a 
different  part  of  the  charter-party,  from  the  clause  relative  to  the 
payment  of  freight.  If  the  parties  had  intended  that  there 
should  have  been  a  lien  for  these  charges,  the  charter-party 
would  have  contained  an  express  stipulation,  that  the  remainder 
of  the  freight  and  two-thirds  of  the  port-charges  should  be  paid 
on  delivery  of  the  homeward  cargo.  That  not  being  so  stated,  I 
am  of  opinion,  that  the  plaintiff  is  not  entitled  to  any  lien  on  this 
head.  Upon  the  general  question,  I  have  no  doubt  that  the 
owner  has  a  lien  on  those  parts  of  the  cargo  belonging  to  Colvins 
&  Co.  and  to  third  persons :  by  the  very  terms  of  the  charter- 
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party,  that  lien  is  given.    Its  extent,  however,  as  to  the  goods       Faith 

belonging  to  third  *persons,  is,  by  the  case  of  Paid  v.  Birch,  EAST^'iNniA 

regulated  and  confined  to  the  amount  of  the  freight  which  the     Company. 

goods,  when  taken  on   board,  were  liable  to  pay.     But  it  is      ^      '  •' 

contended  here,  that  the  fact  of  taking  bills  for  the  freight, 

payable  after  the  delivery  of  the  goods,  deprives  the  owner  of  the 

ship  of  his  lien.    I  think,  however,  that  it  is  not  so,  and  that  if  it 

were  so,  the  greatest  injustice  would  follow.    Here  Oooch  hires 

the  ship  on  freight,  he  stipulates  that  the  freight  shall  be  paid 

on  delivery  of  the  homeward  cargo,  he  applies  to  have  Sivrac 

appointed  master,  and  the  latter  receives  express  instructions  to 

make  out  the  bill  of  lading  for  the  homeward  cargo,  stipulating 

that  freight  shall  be  paid,  as  per  charter-party.    If  he,  therefore, 

had  continued  captain  and  done  his  duty,  he  never  would  have 

taken  goods  on  board  on  which  the  owner  would  have  no  lien. 

But  it  appears,  that,  in  India,  Sivrac  was  removed,  and  a  new 

captain  appointed,  and  goods  are  taken  on  board,  for  which  a  bill 

of  lading,  dififerently  worded,  is  made  out.    Now,  at  the  time 

when  all  this  was  done,  Colvins  &  Go.  were  fully  acquainted  with 

the  terms  of  the  charter-party,  and  knew  that  this  was  contrary 

to  the  duty  which  Sivrac  owed  to  the  plaintiff ;  and  Bazett  &  Go. 

were  also  acquainted  with  this  fact.    Here  the  bills  given  for  the 

freight  have  not  been  paid  to  Bazett  &  Go.  by  the  owners  of  the 

goods.    The  case  stands,  therefore,  in  the  same  situation,  as  if 

those  bills  had  not  been  given  at  all.    And  then  no  doubt  can  be 

entertained  on  the  authorities,  that  the  owner  of  the  ship  is 

entitled  to  receive  the  freight.    As  to  the  last  point,  I  think  that 

the  plaintiff  is  entitled  to  a  lien  on  the  cotton  shipped  by  Golvins 

&  Go.,  to  the  extent  of  the  freight  due  by  the  charter-party.    For 

he  is  entitled  to  a  lien  to  *that  extent  on  the  goods  of  Gooch  and      [  *644  ] 

Sivrac.    These  goods,  it  appears,  were  bought  by  Golvins  &  Go. 

on  account  of  Gooch  and  Sivrac.    It  is  true  the  bill  of  lading 

describes  Golvins  &  Go.  as  the  shippers,  and  makes  the  goods 

deliverable  to  Bazett  &  Go.,  subject,  as  the  goods  of  Gooch  and 

Sivrac,  to  certain  payments,  before  they  could  be  delivered  over 

to  them.    But  it  appears  to  me,  that  they  are  to  be  considered 

by  the  owner  of  the  ship  as  the  goods  of  Gooch  and  Sivrac,  and 

liable  to  the  freight.    If  the  freight  exceeds  their  value,  there 

R.B. ^VOL.  XXin.  F   F 
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Faith  will  be  nothing  for  Bazett  &  Co.  to  receive  ;  if  not,  they  will  have 
KAflT^iiiDiA  the  preferable  claim  to  the  surplus.  I  think,  after  the  delivery 
CoMPAKT.  q{  these  goods  on  board  the  ship,  that  they  were  no  longer  in  the 
possession  of  Golvins  &  Co.,  but  of  Gooch  and  Sivrac,  and  that 
the  plaintiff  had  a  right  so  to  consider  them.  On  the  whole, 
I  think  there  must  be  judgment  for  the  plaintiff,  for  the  whole 
claim,  with  the  exception  of  the  sum  due  for  port-charges. 

HOLROYD,  J.  : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  his 
whole  demand,  with  the  exception  of  the  sum  claimed  for  port- 
charges.  These  charges  would,  if  not  specially  provided  for  by 
the  charter-party,  fall  on  the  owner  of  the  ship.  Then  do  they, 
by  this  charter-party,  become  freight,  or  in  the  nature  of  freight? 
I  think  not ;  and  that  the  plaintiff  is  not  entitled  to  a  lien  for 
them.  As  to  the  rest  of  the  case,  I  think  he  ought  to  recover. 
I  agree  in  the  observations  already  made,  as  to  the  question 
relative  to  the  lien  on  the  goods  shipped  by  third  persons,  and 
shall  advert  only  to  the  goods  purchased  by  Colvins  &  Co.  on 
account  of  Gooch  and  Sivrac.  It  is  contended,  that  these  must 
be  considered  as  the  property  of  Colvins  and  Co.  I  think  not ; 
[  *646  ]  and  that  they  must  be  considered  *as  the  property  of  Gooch  and 
Sivrac,  and  as  not  continuing  in  the  possession  of  Colvins  &  Co. 
from  their  delivery  on  board  the  ship.  Colvins  &  Co.  might 
have  a  lien  on  them,  but  that  would  not  deprive  the  owner  of 
the  ship  of  his,  which,  I  think,  must  be  considered  as  a  prior 
lien  on  the  goods.  If  it  could,  then  the  person  who  had  a  bare  lien 
on  the  goods  would  be  in  a  better  situation  than  the  owner  of 
the  goods  himself.  I  think,  therefore,  that  on  these  goods  the 
plaintiff  is  entitled  to  a  lien  to  the  full  extent  of  the  freight  as 
per  charter-party. 

Best,  J. : 

I  am  entirely  of  the  same  opinion.  The  only  question  worthy 
of  consideration  is  that  relative  to  the  goods  shipped  by  Colvins 
&  Co.  I  think,  as  between  these  parties,  they  must  be  taken  to 
be  the  goods  of  Gooch  and  Sivrac,  and  liable  to  be  detained  for 
the  payment  of  the  general  freight.    The  only  interest  in  them 
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^hich  ColvinB  &  Go.  can  have,  is  a  lien  for  the  debt  due  from      Faitu 
Gooch  and  Sivrac  to  them.    But  if  this  could  deprive  the  owner  eabt^india 
•of  the  ship  of  his  lien,  then  the  creditors  of  Gooch  and  Sivrac    ^«mi*any. 
would  be  placed  in  a  better  situation  than  Gooch  and  Sivrac 
themselves.    I  think  this  cannot  be ;   and  that  they  are  only 
entitled  to  receive  the  surplus,  after  deducting  the    general 
freight  due  by  the  charter-party.     The  cases  cited  in  argument 
only  apply  to  disputes  between  the  consignor  and  consignee  as  to 
the  goods ;  but  they  do  not  affect  the  rights  of  the  ship-owner, 
which  are,  in  this  case,  paramount  to  both.    On  the  other 
jx)int8, 1  agree  with  the  rest  of  the  Goubt. 

Jvdgmentfor  the  plaintif. 


THE    KING    V.    THE    INHABITANTS    of    ST.  1821, 

LAWEENCE,   LUDLOW.  '^—' 

(4  Bam.  &  Aid.  660—663.)  [  ^^  1 

WLere  a  pauper  legally  settled  in  the  parish  of  A.,  haying  met  with  a 
tsevere  accident  in  the  parish  of  £.,  was  carried  into  an  adjacent  parish 
to  be  cured,  and  remained  there  for  a  long  period  of  time :  Held,  that 
he  was  to  be  considered  as  casual  poor  in  the  parish  of  C,  and  was 
irremovable ;  and  that  an  order  of  removal  to  A.,  suspended,  under  the 
powers  of  35  Geo.  m.  c.  101,  and  a  subsequent  order  on  the  overseers 
of  A.  to  pay  the  intermediate  charges  incurred  by  the  parish  of  C, 
were  invalid. 

Two  Justices,  by  their  order,  removed  George  Thomas  from 
-the  parish  of  St.  Lawrence,  Ludlow,  to  the  parish  of  Leinthall 
Starks,  in  the  county  of  Salop.  The  Sessions,  on  appeal,  dis- 
4)harged  the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case.  On  the  31st  of  October,  1818,  George  Thomas, 
the  pauper,  was  sent  with  his  master's  team  for  coals,  and,  on 
the  road,  in  the  parish  of  Bromfield,  was  thrown  down  by  the 
horses,  by  which  means  his  thigh  was  fractured.  The  accident 
took  place  about  half  a  mile  from  Ludlow,  in  the  parish 
of  Bromfield.  A  person  passing  by  with  an  empty  waggon  took 
the  pauper  to  Ludlow,  to  the  Bell  Inn,  which  is  in  the  parish  of 
St.  Lawrence,  Ludlow,  ♦where  the  pauper  was  taken  in,  and  [  •eei  ] 
where  he  remained  for  the  space  of  fourteen  weeks,  during  which 
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The  Kino    time  he  was  attended  by  a  surgeon,  who  reduced  the  fracture^ 
The  Inhabi-  The  overseers  of  Ludlow  came  to  the  Bell  the  same  day,  and 
St!^  Law^     examined  the  pauper,  and  directed  the  mistress  of  the  house  ta 
BBNCE,       take  care  of  him  t  they  also  were  present  when  the  surgeon  was 
there.    On  the  4th  November,  an  order  of  removal  was  made  by 
the  magistrates,  removing  the  pauper  to  the  parish  of  Leinthall 
Starks,  his  place  of  settlement.    There  was  also  an  order  of 
suspension  made  at  the  same  time.     On  the  17th  July  follow- 
ing, an  order  for  the  charges  incurred  by  St.  Lawrence,  Ludlow, 
was  made,  under  the  power  given  by  the  35  Geo.  III.  c.  101.    It 
was  objected,  that,  under  the  facts  above  stated,  the  magistrates 
had  no  power  of  removal,  and  the  Sessions  being  of  that  opinion,, 
discharged  the  orders. 

Pearaofiy  in  support  of  the  order  of  Sessions : 

The  case  of  Rex  v.  St.  James',  in  Bury  St.  Edmunds,!  is. 
directly  in  point.  And  no  solid  distinction  can  be  taken  on  the 
ground  that  here  the  parish  of  St.  Lawrence,  Ludlow,  was  not 
the  place  where  the  accident  happened;  for  wherever  the  pauper,, 
in  consequence  of  that  accident,  is  found  in  an  indigent  state,  he 
is  to  be  considered  as  casual  poor.  Lamb  v.  Bunce.l  Here  the 
pauper  was  to  be  considered  as  casual  poor  in  St.  Lawrence, 
Ludlow,  and  consequently  was  not  removable.  For  none  can 
be  removed,  by  18  &  14  Car.  II.  c.  12,  except  those  who  are 
''  coming  to  settle." 

W.  E.  TauntoHf  contra : 

In  the  case  of  Rex  v.  Birmingham,^  the  authority  of  Rex  v. 
[  ^662  ]  St.  James\  in  Bury  St.  *Edmunds,  which  was  a  novel  decision^ 
was  somewhat  shaken.  There  the  pauper  could  hardly  be  con- 
sidered as  "  coming  to  settle  "  in  the  parish  of  Feckenham,  and 
yet  the  Court  held  that  she  was  removable.  In  Rex  v. 
St.  Jame8\  in  Bury  St.  Edmunds,  the  pauper  only  came  into  the 
town  with  a  temporary  purpose,  and  meaning  to  return  immedi- 
ately. He  did  not,  therefore,  come  animo  morandi.  But  here 
the  pauper  did  come  with  an  intention  of  staying ;  for  he  came 
into  the  parish  to  be  cured  of  his  sickness.    Suppose  a  person 

t  10  East,  25.  X  16  B.  E.  470  (4  M.  &  S.  277).  §  14  Bast,  252. 
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goes  into  a  town  to  assist  in  the  execution  of  some  public  work,    the  King 
.as,  for  instance,  the  building  of  a  church,  or  the  like,  and  during  xhe  Inhabi^ 
his  stay,  becomes  chargeable.    Is  he  to  be  considered  as  irre-     s^^^J^^*! 
movable,  because  he  is  not  coming  to  settle  ?    Surely  not.    The      aence, 
•expression  "  coming  to  settle,"  is  very  vague  and  indefinite,  and  is 
sufficiently  satisfied  by  a  party  coming  into  a  town  with  an 
express  intention  of  staying  some  time,  or  under  circumstances 
from  which  such  intention  must  necessarily  be  presumed. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  in  this  case  the  Sessions  were  right  in 
holding  that  the  pauper  was  irremovable.  The  case  of  Rex  v. 
St.  James\  in  Bury  St.  Edmunds,  seems  to  me  to  have  been  most 
•correctly  decided,  and  I  do  not  think  the  present  case  materially 
distinguishable  from  it.  But  it  is  said,  that  Rex  v.  Birmingham 
is  at  variance  with  its  authority.  I  am  not  of  that  opinion  ;  but 
if  it  were  necessary  to  decide  between  the  two  cases  as  conflicting 
authorities,  I  should  adhere  to  the  opinion  of  the  Goubt  in  Rex 
V.  SU  James\  in  Bury  St.  Edmunds.  For  the  statute  13  &  14 
Car.  II.  c.  12,  only  gave  a  power  of  removal  of  those  paupers 
who  were  coming  to  settle.  Now  how  can  it  be  said  that  this 
pauper  was  coming  to  settle  in  St.  Lawrence,  Ludlow  ?  *Nor  [  *668  ] 
*does  the  85  Geo.  III.  c.  101,  make  any  difference  ;  for  previously 
to  the  passing  of  that  Act,  a  pauper  under  these  circumstances 
could  not  have  been  removed.  And  that  Act  only  regulated  the 
powers  of  removal  already  existing,  but  did  not  give  any  new 
power  to  the  magistrates  for  removing  paupers  who  were  irre- 
movable before.  The  order  of  Sessions  is  therefore  right,  and 
must  be  confirmed. 

Order  of  Sessions  confirmed. 
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1821.  DOE,   ON  THE  Demise  of  LEWIS  and   OTHERa, 

^!!L'  v.  BINGHAM. 

[  672  ]  (4  Bam.  &  Aid.  672—678.) 

By  deed  a  mortgagee  conveyed  to  the  mortgagor  the  legal  estate,  upon 
being  paid  the  mortgage-money,  and  the  latter  reconveyed  it  to  trasteeB- 
for  the  purpose  of  securing  an  annuity.  At  the  time  of  the  execution 
by  the  mortgagee,  there  were  several  blanks  in  the  deed,  but  not  in  that 
part  which  affected  him.  The  blanks  left  were  for  the  sums  to  be  re- 
ceived by  the  mortgagor  from  the  grantees  of  the  annuity,  and  were  all 
611ed  up  at  the  time  of  the  execution  of  the  deed  by  the  mortgagor ;  but 
several  interlineations  were  made  in  that  part  of  the  deed  after  the 
execution  by  the  mortgagee.  Held,  that  tiie  deed  was  not  therefore 
void,  but  operated  as  a  good  conveyance  of  the  estate  from  the  mortgagor 
to  the  trustees  for  the  payment  of  the  annuity. 

Ejectment  upon  two  demises.  First,  of  Lewis,  secondly,  o£ 
Boston  and  Eilvington.  Plea,  not  guilty.  The  cause  was  tried 
at  the  Hants'  Summer  Assizes,  1820,  before  Graham,  B.  Th& 
defendant  was  a  beneficed  clergyman,  and  the  premises  in  ques- 
tion were  his  glebe,  upon  which,  until  December,  1815,  one 
Richard  Lassam  had  been  the  mortgagee.  In  order  to  prove  the 
plaintiff's  case,  a  deed,  bearing  date  23rd  December,  1815,  was. 
produced,  which  appeared,  by  the  certificate  of  the  proper  officer 
indorsed  thereon,  to  have  been  enrolled,  but  no  enrolment  was 
produced.  The  deed  was  in  five  parts;  the  defendant  of  the 
first  part,  Thomas  Woodham  and  John  Dunn  of  the  second  part,. 
Richard  Lassam  of  the  third  part,  James  Boston  and  James. 
Eilvington  of  the  fourth  part,  and  Benjamin  Lewis  of  the  fiithi 
part.  The  general  object  of  the  deed  was  to  discharge  the 
premises  of  a  mortgage  to  Lassam's  trustees,  who  were  Wood* 
ham  and  Dunn,  and  to  vest  the  legal  estate  in  Lewis,  as  the 
trustee  of  Boston  and  Eilvington  (who  had  advanced  3,0001.  to 
the  defendant)  as  a  security  for  the  payment  of  an  annuity  of 
£  *67S  ]  4501.  to  *the  latter,  during  the  defendant's  life  and  incumb^icy. 
It  was  proved,  that  this  deed  was  executed  by  Lassam  and  hia 
two  trustees,  on  the  21st  of  December,  and  Lassam  thereby 
acknowledged  the  receipt  of  his  mortgage-money,  and  he  and  hia 
trustees  surrendered  their  legal  estate  in  the  premises;  and  the^ 
Bingham  conveyed  the  fee  to  Lewis,  the  trustee  of  Boston  and 
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Eilvington.  At  the  time  of  the  execution  of  the  deed  by  Lassam  dob 
and  his  trustees,  there  vfete  several  blanks  left  in  it,  but  there  lbwis 
were  none  in  that  part  of  it  which  related  to  Lassam's  mortgage,  binoham. 
The  blanks  left  were  for  the  sums  to  be  received  and  paid  by  the 
defendant,  and  several  interlineations  were  also  made  in  that 
part  of  the  deed,  after  Lassam  and  his  trustees  had  executed  the 
deed.  The  execution  by  Bingham  took  place  on  the  28rd 
December,  1815,  at  which  time  the  blanks  were  all  filled  up.  It 
was  objected  by  the  defendant  at  the  trial,  first,  that  these 
alterations  and  interlineations  avoided  the  deed  in  toto,  and 
consequently,  that  the  lessors  of  the  plaintiff,  who  claimed  under 
it,  had  not  the  legal  estate  in  them ;  and,  secondly,  that  it  was 
necessary  for  the  plaintiff,  not  only  to  produce  the  deed,  but  also 
to  produce  the  enrolment  of  it,  as  required  by  the  Annuity  Act. 
Both  these  objections  were  overruled.  The  defendant  further 
tendered  his  daughter  as  a  witness,  to  prove  that  she  was  tenant 
in  possession  of  the  premises.  The  learned  Judge  rejected  her 
testimony.  A  rule  nisi  for  a  new  trial  having  been  obtained  in 
last  Michaelmas  Term  upon  the  objections  taken  at  the  trial, 

PeU,  Serjt.  and  A.  Moore  now  shewed  cause : 

This  deed  was  complete,  as  a  conveyance  to  the  lessor  of  the 
plaintiff,  at  the  time  when  the  defendant  executed  it.  It  ^operated  [  ^674  ] 
differently  as  to  the  mortgagee  and  the  defendant,  viz.  as  to  the 
mortgagee,  as  a  surrender  of  his  interest,  and  as  to  the  defendant, 
as  a  conveyance  of  the  legal  estate  to  the  lessors  of  the  plaintiff. 
The  interest  of  the  mortgagee  was  not  affected  by  the  altera- 
tions, and  therefore  the  alterations  were,  as  to  him,  immaterial. 
Besides,  the  defendant  is  estopped,  by  his  executing  the  deed, 
from  saying  that  it  is  different  from  what  it  purports  to  be.  It 
was  not  necessary  for  the  plaintiff,  in  this  case,  to  prove  the 
enrolment  of  the  annuity.  If  the  defendant  meant  to  insist  that 
the  deed  was  void,  in  consequence  of  some  defect  in  the  memorial, 
it  was  for  him  to  substantiate  that  by  proof.  Doe  v.  Ma8on\  is 
an  authority  expressly  in  point. 

Scarlett,  Chitty,  and  -B.  Scarlett,  contrd  : 
The  plaintiff  is  to  recover  on  the  strength  of  his  own  title,  and 
t  3  Camp.  7. 
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Doe  in  this  case  insists,  that  the  person  having  the  legal  estate,  had 
Lewis  conveyed  that  to  him  by  executing  a  deed  ;  that  deed  is  entire, 
Bingham  relating  to  one  subject-matter,  viz.  the  securing  of  the  annuity. 
If  it  is  bad  in  part,  it  is  bad  in  the  whole.  Pigotfs  case!  is  an 
authority  to  shew,  that  where  any  deed  is  altered  in  a  part 
material,  even  by  a  stranger,  whether  it  be  by  interlineation, 
,  addition,  rasing,  or  by  drawing  a  pen  through  the  midst  of  any 
material  word,  it  becomes  void  ;  and  2  Boll's  Abr.  29,  pi.  29,  is  a 
strong  authority  to  the  same  effect.  In  Denn  v.  Dollman,l  A. 
being  entitled  to  a  life-estate,  subject  to  a  condition  not  to  charge 
or  incumber  it,  granted  an  annuity,  and  demised  the  land  as  a 
[  *67o  ]  security ;  but  there  being  a  defect  in  the  memorial  of  *the 
annuity,  the  Court  held,  that  the  whole  deed  was  void  to  all 
intents  and  purposes,  even  though  the  other  parts  of  it  were  not 
connected  with  the  annuity.  That  case  is  an  authority  expressly 
in  point.  Secondly,  it  was  incumbent  on  the  plaintiff  to  shew, 
that  the  annuity  was  duly  enrolled,  for  his  title  depends  upon  it. 
In  the  case  of  a  bargain  and  sale  by  deed  enrolled,  it  is  not 
enough  to  put  in  and  prove  the  deed,  but  it  is  also  necessary  to 
produce  and  prove  the  enrolment ;  and  that  is  an  analogous  case 
to  the  present.  As  to  the  third  point,  the  witness  ought  to  have 
been  received,  for  her  testimony  would  subject  her  to  the  eject- 
ment, and  to  the  action  for  mesne  profits.  It  was  not,  therefore, 
her  interest  to  prove  herself  tenant  in  possession. 

Baylby,  J. : 

It  seems  to  me  that  this  deed,  notwithstanding  the  interlinea- 
tions, and  the  filling  up  of  the  blanks  subsequently  to  its  execution 
by  Lassam,  was  still  valid,  so  as  to  convey  the  property  from  the 
defendant  to  the  lessors  of  the  plaintiff.  The  whole  deed  may 
be  considered  as  one  entire  transaction,  operating,  as  to  the 
different  parties  to  it,  from  the  time  of  the  execution  by  each,  but 
not  perfect  till  the  execution  by  all  the  conveying  parties.  I  am 
of  opinion,  that  any  alteration  made  in  the  progress  of  such  a 
transaction,  still  leaves  the  deed  valid  as  to  the  parties  previously 
executing  it,  provided  such  alteration  has  not  affected  the 
situation  in  which  they  stood.  In  this  case,  it  appears,  that 
t  11  Co.  Eep.  26.  J  5  T.  E.  641. 
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there  had  been  upon  the  property  a  mortgage  to  Lassam,  for  a  Doe 
term  of  years,  for  1,000Z.  Boston  and  Eilvington,  two  of  the  lewib 
lessors  of  the  plaintiff,  agreed  to  advance  Bingham  8,000Z.,  he 
granting  them  an  annuity  of  4502.  per  annum  ;  now  in  order  to 
make  this  security  valid,  it  was  *necessary  that  there  should  be  [  *^'^^  ] 
a  conveyance  from  Lassam  of  bis  interest,  and  the  form  in 
which  that  was  effected,  was,  by  taking  a  conveyance  in  fee  from 
Bingham,  and  a  surrender  from  Lassam  of  his  interest.  The 
deed  therefore  as  to  Lassam  and  Bingham,  operates  in  a  different 
manner.  As  to  the  former,  it  extinguishes  his  term,  and  by 
BO  doing,  vests  the  fee  in  Bingham.  Then  it  is  that  the  deed  is 
proposed  to  Bingham  to  be  executed,  and  before  he  executed  it, 
the  alterations  in  question  were  made.  Now  at  that  time  the 
deed  was  not  perfect  in  all  its  parts.  As  against  Lassam  it  was 
complete.  But  with  respect  to  the  other  parties,  it  was  in 
progress  only,  and  the  alterations  made  were  only  for  the 
purpose  of  rendering  it  conformable  to  their  wishes.  There  is 
no  authority  which  says,  (and  it  would  be  contrary  to  common 
sense  if  there  were  one,)  that  an  alteration  so  made  and  not 
operating  upon  the  provisions  of  the  deed,  relating  to  the  parties 
who  had  previously  executed  it,  should  avoid  it.  Here  the  alter- 
ations do  not  in  any  respect  touch  the  part  of  the  deed  affecting 
Lassam.  As  to  him,  therefore,  they  are  alterations  made  in  an 
immaterial  part  of  the  deed,  and  being  made  whilst  the  deed 
was  in  progress,  our  decision  does  not  clash  with  any  of  the 
authorities  cited.  I  think,  therefore,  that  the  deed  was  valid. 
As  to  the  second  objection,  that  the  enrolment  of  the  memorial 
was  not  produced,  I  am  of  opinion  that  such  production  was  not 
necessary.  It  was  sufficient  for  the  lessors  of  the  plaintiff  to 
produce  the  deed,  and  it  lay  on  the  party  relying  on  the  want 
of  the  enrolment,  to  shew  that  it  had  not  been  enrolled.  It  is 
like  the  case  of  a  proviso  in  an  Act  of  Parliament,  in  which  it  is 
a  settled  rule,  that  the  party  wishing  to  avail  himself  of  it,  must 
bring  himself  within  it.  As  to  *the  third  point,  it  is  clear  that  [  *677 
Miss  Bingham  was  not  a  witness.  The  case  of  Doe  v.  Wilder  is 
exactly  in  point.    The  rule,  therefore,  must  be  discharged. 

t  3  Taunt.  183. 
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Doe         Holroyd,  J. : 

d. 
Lewis  As  to  the  last  point,  I  am  entirely  of  the  same  opinion,  and 

Bingham,  shall  add  nothing  to  what  has  fallen  from  my  brother  Baylby. 
I  am  also  of  opinion,  that  the  deed  having  been  executed  by 
Lassam  and  his  trustees,  was  complete  as  to  them.  The  sub- 
sequent alteration  did  not,  at  all  events,  revest  the  term  in  them. 
For  even  the  cancelling  of  a  deed  does  not  revest  the  property 
conveyed.  That  appears  from  the  case  of  Bolton  v.  The  Bishop  of 
Carlisle, \  and  the  same  principle  is  to  be  collected  from  Roe  dem. 
Lord  Berkeley  v.  The  Archbishop  of  Korfc.J  Those  cases  shew 
that  even  the  destruction  of  a  deed  does  not  revest  the  rights 
conveyed  by  it.  Lassam,  therefore,  and  his  trustees,  by  the 
execution  of  the  deed,  extinguished  the  term;  and  the  deed, 
therefore,  remains  a  valid  deed  as  to  Bingham.  With  respect  to 
the  other  point,  I  am  of  opinion,  that  the  onus  probandi  lies  upon 
the  party  seeking  to  avoid  the  deed,  by  want  of  enrolment ;  and 
Doe  V.  Mason^  is  an  authority  in  point.  The  case  of  a  bargain 
and  sale  is  distinguishable;  for  a  bargain  and  sale  do  not 
operate  at  common  law,  but  by  statute,  if  enrolled.  It  is,  there- 
fore, in  that  case,  necessary  to  prove  the  enrolment ;  for  there  it 
is  part  of  the  title. 

Best,  J. : 

I  am  of  the  same  opinion.  The  deed  of  the  mortgagee  was  in 
this  case  complete  before  the  blanks  were  filled  up  in  the  other 
[  *678  ]  parts  of  the  deed,  and  *if  the  subsequent  alteration  had  the 
effect  contended  for  by  the  defendant,  this  absurdity  would  follow : 
that  a  mortgagee,  by  an  irregularity  to  which  he  was  no  party, 
and  which  in  no  respect  affected  that  part  of  the  deed  relating 
to  him,  would  have  the  legal  estate  revested  in  him  ;  although, 
if  the  deed  had  been  altogether  cancelled,  that  effect  would  not 
have  taken  place.  There  is,  however,  no  such  absurdity  in  the 
law,  and  it  is  not  open  to  the  defendant  to  take  this  objection, 
his  part  of  the  deed  being  entire  and  untouched  subsequently  to 
the  time  of  his  execution.  I  agree  also,  that  there  was  no 
necessity  for  producing  evidence  of  the  enrolment.    But  if  it  had 

t  2  H.  Bl.  259,  263.  §  3  Camp.  7. 

t  8  B.  R.  413  (6  East,  86). 
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been  necessary,  the  evidence  was  sufficient ;  for  the  indorsement  doe 
by  the  officer  who  is  authorised  to  do  that  act,  is,  upon  general  lewis 
principles,  sufficient  evidence  of  the  fact  of  an  enroUnent. 
Kinnersley  v.  Orpe\  is  an  authority  upon  that  point.  If  the 
defendant,  however,  meant  to  rely  upon  a  defect  in  the  enrolment, 
it  is  necessary  for  him  to  make  out  that  objection  by  producing 
it.  Upon  the  other  point,  I  think  the  evidence  was  properly 
rejected. 

Abbott,  Ch.  J. : 

Not  having  been  in  Court  during  the  whole  of  the  argument  I 
have  not  given  any  opinion,  but  I  think  it  right  now  to  say  that 
I  entirely  concur  in  the  judgment  pronounced  by  the  Court,  and 
the  reasons  on  which  that  judgment  is  founded.  The  rule  for  a 
new  trial  must  be  discharged. 

Rule  discharged. 


FEREIS   V.  BOND.  i82i. 

(4  Bam.  &  Aid.  67^-681.)  '^'^' 

Where  a  note  stated  that  I.  S.  promised  to  pay  to  A.  B.,  or  order,  a        t  ^^^  J 
certain  bu]ji>  and  was  signed  I.  S.,  or  else  I.  G. :  Held,  that  this  was  not 
a  promissory  note  by  I.  G.  within  the  statute  of  Anne.J 

This  action  was  brought  upon  the  following  instrument:  ''  I, 
John  Comer,  promise  to  pay  to  Absalom  Ferris  the  sum  of  502., 
with  lawful  interest  for  the  same,  or  his  order,  at  six  months' 
notice.  Dated  this  24th  June,  1808.  John  Gobneb,  or  else 
Henby  Bond."  The  first  count  of  the  declaration  treated  this 
instrument  as  an  agreement.  The  second  count,  as  a  promissory 
note.  At  the  trial,  before  Burrough,  J.  at  the  last  assizes  for 
the  county  of  Somerset,  it  was  objected,  that  it  had  no  agreement 
stamp,  and  therefore  could  not  be  received  in  evidence  as  such  ; 
and  secondly,  that  it  was  not  a  promissory  note  within  the 
statute  of  Anne,  as  the  defendant  was  only  to  become  liable  on 
the  contingency  of  non-payment  by  Comer.    The  learned  Judge 

t  1  Dougl.  56.  t  See  now  Bills  of  Exchange  Act, 

1882,  s.  85(1).— R.C. 
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Febbib  directed  the  jury  to  find  a  verdict  for  the  plaintiff  on  the  second 
^ijy^  count,  bat  reserved  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit.  A  rule  ni»i  was  accordingly  obtained  by  Gaselee,  in 
last  Easter  Term,  and  he  cited  Blankenhagen  v.  BlundeU^^  where 
it  was  held,  that  a  note,  whereby  the  maker  promised  to  pay  to 
A.  or  B.  and  G.  a  sum  therein  specified,  value  received,  was  not 
a  promissory  note  within  the  statute  of  Anne.  The  only  dis- 
tinction between  the  two  was,  that  there,  the  payee  was  uncertain, 
here,  the  payer  is  uncertain. 

Petty  Serjt.  and  Bayly  now  shewed  cause : 
This  does  not  differ,  substantially,  from  a  several  promissory 
[  •680  ]  note.  *If  every  one  severally  promises  to  pay,  it  amounts  to 
nothing  more,  in  fact,  than  a  promise  by  each  to  pay,  if  the 
others  do  not,  for  a  payment  of  one  discharges  all  the  rest.  All, 
it  is  true,  promise  to  pay  at  the  same  time,  but  in  this  instance 
the  defendant  promises  to  pay  at  six  months'  notice,  and  if  so, 
he  is  to  pay  at  the  very  same  time  as  Comer,  in  case  Comer 
make  default.  The  words  of  this  instrument,  therefore,  carry  it 
no  further  than  the  common  case,  where  neither  is  liable  to  pay 
on  the  day,  unless  the  other  does  not,  and  where  no  action  will 
lie  against  any  one  till  after  the  day  when  either  may  be  sued. 
This  is,  therefore,  merely  a  several  promissory  not'e,  for  "  else  " 
means  nothing  more  than  "  or."  If,  indeed,  there  be  any  differ- 
ence between  this  instrument  and  any  other  several  promissory 
note,  it  is,  that  this  is,  in  its  terms,  more  certain;  for  in  a 
several  promissory  note,  the  holder  may  call  on  either  first ;  but, 
according  to  this  note,  he  is  first  to  call  upon  Comer.  In 
Wilkinson  v.  Lutiddgel  a  question  arose,  whether,  under  the 
circumstances,  there  was  an  acceptance  of  the  bill  by  letter, 
which  was  in  these  terms :  ''  The  two  bills  of  exchange  which  you 
sent  me,  I  will  pay,  in  case  the  owners  of  the  Queen  Anne  do 
not,  and  they  living  in  Dublin,  I  must  first  apply  to  them.  I 
hope  to  have  an  answer  in  a  week  or  ten  days.  I  do  not  expect 
they  will  pay  them,  but  I  judge  it  proper  to  take  their  answer 
before  I  do ;  which  I  request  you  will  acquaint  Mr.  Wilkinson 

t  2  B.  &  Aid.  417.  X  1  Str.  648. 
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with,  and  that  he  may  rest  satisfied  of  the  payment."     It  was       Ferris 
objected,  that  this  did  not  amount  to  an  acceptance,  bat  only  a       boitd. 
condition  to  pay  in  case  the  owners  of  the  Queen  Anne  did  not ; 
but  it  was  held  to  *be  a  good  acceptance,  because  it  amounted  to      [  ♦r»8i  ] 
a  promise  that  the  plaintiff  should  have  the  money  at  all  events. 

Per  Curiam: 

This  is  not  a  promissory  note  by  this  defendant  within  the 
statute  of  Anne.  It  operates  differently  as  to  the  two  parties. 
It  is  an  absolute  undertaking  on  the  part  of  Corner  to  pay,  and 
it  is  conditional  only  on  the  part  of  the  defendant,  for  he  under- 
takes to  pay  only  in  the  event  of  Comer's  not  paying.  The  rule 
for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 
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[820] 

TKUSCOTT  V.   CHEISTIE. 

(2  Brod.  &  Bing.  320—332 ;  S.  C.  5  Moore,  33.) 

The  East  India  Company  having  hired  A.'8  ship  to  carry  goods  and 
40  invalids,  agreed,  in  concurrenod  with  the  Gbvemment  at  Madras,  to 
increase  the  number  to  200,  provided  A.  would  make  certain  proposed 
alteiations  in  his  ship,  and  she  should  be  found,  on  the  usual  nulitaiy 
survey,  capable  of  accommodating  so  many.  A.  agreed  to  the  terms 
proposed,  commenced  the  projected  alterations,  received  the  greater 
part  of  the  goods  on  board,  and  had  shipped  wator  for  100  invalids, 
when,  before  the  alterations  were  completeid,  the  provisions  shipped,  or 
the  invalids  embarked,  the  vessel  was  so  much  disabled  by  a  gale  that 
she  could  not  perform  her  homeward  voyage :  Held,  in  an  action  on  a 
policy  of  insurance  at  and  from  Madras  to  the  United  Kingdom,  on 
freight  and  passage-money,  that  there  was  a  sufficient  contract,  and  a 
sufficient  inception  of  the  risk,  to  render  the  insurers  liable  for  the 
freight,  and  also  for  the  passage-money  of  the  200  invalids. 

This  was  an  action  on  a  policy  of  insurance,  dated  26th 
Febraary,  1819,  at  and  from  Madras  and  all  parts  and  places  in 
the  East  Indies,  to  the  United  Kingdom,  on  freight  and  passage- 
money  valued  at  5,000/.  by  the  ship  Cornwall.  The  declaration 
contained  two  counts  on  the  policy.  The  first  alleged,  that  the 
ship  being  at  Madras  on  the  voyage  insured,  divers  goods  were 
[  *32i  ]  loaded  on  board  her  to  be  carried  on  freight  on  the  *8aid 
voyage ;  and,  that  it  had  been  agreed  between  the  plaintiff  and 
the  agents  of  the  East  India  Company,  that  the  said  agents 
should  there  load  divers  other  goods  on  board  the  said  ship  to 
be  carried  on  freight  on  the  said  voyage,  and  should  put  on 
board  the  said  ship  divers  passengers  to  be  carried  on  the  said 
voyage  from  Madras  to  the  United  Kingdom,  for  divers  large 
sums  of  money  for  passage-money  to  be,  therefore,  paid  to  the 
plaintiff,  and  that  the  plaintiff  was  interested  in  the  freight  and 
passage-money  to  the  amount  of  the  sum  insured.  The  second 
count  alleged,  generally,  that  the  plaintiff  was  interested  in  the 
freight  and  passage-money  in  the  policy  mentioned  to  the  amount 
of  the  sum  insured.    Both  counts  alleged  a  total  loss  by  the 
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perils  of  the  seas.     The  declaration  likewise  contained  the  usual     Tkuscott 

money  counts.     The  defendant  pleaded  the  general  issue,  and     chbistie. 

paid  into  Court  a  sufficient  sum  to  cover  his  proportion  of  the 

freight  of  the  goods  actually  on  board  the  ship  when  the  loss 

happened.     At  the  trial  before  Dallas,  Gh.  J.  at  the  London 

sittings  after  Michaelmas  Term,  1819,  the  jury  found  a  verdict 

for  the  plaintiff,  damages  104Z.,  being  the  defendant's  proportion 

of  8,6002.,  which  they  found  to  be  due  to  the  plaintiff  upon  the 

whole  policy,  namely,  2,2002.  for  the  freight  of  goods,  and  1,4002. 

for  the  passage-money,  from  which  the  sum  of  9002.  paid  into 

Court  was  to  be  deducted,  subject  to  the  opinion  of  the  Court 

upon  the  following  case.    The  defendant  subscribed  the  policy 

set  out  in  the  declaration  for  the  sum  of  2002.    The  plaintiff  was 

then  sole  owner  of  the  ship  Cornwall,  and  commanded  her  as 

master  on  the  voyage  insured.    The  ship  was  at  Madras,  bound 

from  thence    to  the    United    Kingdom,  in   the  beginning  of 

October,  1818,  and  a  correspondence,  of  which  the  following  is 

the  substance,  passed  between  the  plaintiff  and  the  agents  of  the 

East  India  Company  at  Madras.    By  a  letter,  dated  Madras, 

October  11th,  *1818,  the  plaintiff  tendered  to  the  President  and      [  •322  ] 

Board  of  Trade  the  Cornwall  (naming  her  burden  per  register), 

to  receive  any  freight  for   England  at  82.   per  ton,   and  to 

carry  40  invalids  at  282.  per  man,  the  ship  finding  them  with 

provisions  according  to  the  established  regulations  for  victualling. 

By  a  letter,  dated   12th  October,  1818,  the   Secretary  of  the 

Board  of  Trade  informed  the  plaintiff,  that  the  Board  agreed  to 

pay  the  freight  above  mentioned  for  such  quantity  of  goods  as 

they  might  wish  to  lade  in  the  Comtvall;  and  to  recommend  to 

Government,  that    invalids    should   be  embarked   in  her  for 

England,  at  the  rate  above  mentioned,  provided  there  were  men 

ready  to  embark,  and  provided  the  accommodation  allotted  for 

them  should  be  approved  by  the  military  surveying  officer  of 

Government.    Then  followed  a  letter,  dated  the  12th  October, 

from  the  surveyor,  (signed  also  by  the  deputy  master  attendant,) 

stating,  that  he  had  found  the  Cornwall  a  fit  vessel  to  receive 

the  Company's  cargo,  and  that  there  was  also  a  space  allotted 

for  50  invalids.  By  a  letter,  dated  the  18th  October,  1818,  addressed 

to  the  President  and  Board  of  Trade,  the  plaintiff  accepted  the 
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trusgott  terms  for  tonnage  stated  in  the  letter  of  the  12th.  By  a  letter, 
Chribtif.  dated  19th  October,  1818,  addressed  to  the  same  parties,  the 
plaintiff  stated,  that  he  had  offered  accommodation  for  86 
invalids  on  board  the  Cornwall;  bat  that  it  had  occurred  to  him, 
that  by  giving  an  additional  deck  to  the  ship  he  should  be 
enabled  to  increase  the  number  to  200,  or  such  number  as  after 
survey  might  be  considered  expedient,  and  that  he  would  take 
the  additional  number  on  terms  similar  to  what  he  before  pro- 
posed. By  a  letter,  dated  the  same  day,  the  deputy  master 
attendant  informed  the  Board  that  he  had  consulted  the  officer 
by  whom  the  ship  ComwaU  was  surveyed,  who  had  informed  the 
deputy  master  that  he  was  of  opinion  that  the  ship  would 
[  *328  ]  accommodate  the  number  *of  men  mentioned  in  the  plaintiff's 
last  letter;  and  added,  that  he  (the  deputy  master)  saw  no 
reason  why  the  deck  should  not  -be  laid  in  ten  or  fifteen  days. 
By  a  letter,  dated  22nd  October,  1818,  addressed  to  the 
plaintiff,  he  was  informed  that  the  Governor  had  approved  of 
undertaking  the  projected  alteration  in  the  ComicaU,  on  the 
plaintiff's  own  responsibility;  an  assurance  from  Government 
was  added,  that  such  a  proportion  of  invalids,  &c.  to  the  extent 
of  200  men,  would  be  embarked  eventually,  as,  on  the  usual 
survey,  the  ship  should  be  found  capable  of  receiving  with 
convenience  for  the  voyage  to  England,  and  he  was  requested  to 
give  two  days'  notice  to  the  Board,  of  the  time  when  the  ship 
would  be  ready  for  the  survey.  The  East  India  Company'a 
servants  began  loading  goods  on  board  the  ship  a  few  days  after 
the  original  tender,  and  were  employed  in  doing  so  till  late  in 
the  evening  of  the  28rd  of  October.  Early  in  the  morning  of 
the  24th,  a  violent  gale  came  on,  which  drove  the  ship  from  her 
moorings,  and  by  which  she  was  so  much  disabled,  that  she  was 
rendered  incapable  to  perform  the  homeward  voyage.  At  that 
time,  there  were  loaded  on  board  her  about  140  tons  of  goods, 
(she  could  have  carried  about  80  tons  more,  besides  passengers,) 
water  had  been  shipped  for  100  invalids,  besides  the  ship's 
company,  but  no  invalids  or  passengers  were  on  board,  nor  any 
provisions  for  them,  other  than  the  water.  The  alteration  in 
the  ship,  mentioned  in  the  plaintiff's  letter  of  October  19th, 
had  been  commenced  but  was  not  completed.    The  jury,  being 
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directed  to  find  the  amount  of  the  loss  separately,  in  respect  of     Tudsoott 

the  freight  and  of  the  passage-money,  found,  that  the  ship  could    chbistib. 

have  carried  goods,  the  freight  of  which  would  have  amounted 

in  all  to  2,200Z. ;  and,  that  the  ship  would,  besides,  have  carried 

invalids,  on  which  a  profit  would  have  accrued  to  the  amount  of 

1,400Z,     The  verdict  was  found  absolutely,  *for  the  sum  of  481.      [  *324  ] 

being  the  defendant's  proportion  of  the  sum  of  2,200Z.  beyond 

the  sum  he  paid  into  Court,  and,  conditionally,  for  the  sum  of 

562.,  being  the  defendant's  proportion  of  the  said  sum  of  1,400Z. 

for  passage-money.    The  money  paid  into  Court  covered  the 

freight  of  goods  actually  on  board. 

The  questions  for  the  opinion  of  the  Court  were,  1st,  Whether 
the  policy  being  valued,  the  valuation  could  be  opened  ?  2nd, 
Whether  the  plaintiff  was  entitled  to  recover  the  sum  of  661., 
being  the  defendant's  proportion  of  the  sum  of  1,4002.  for  the 
passage-money  ? 

Blosset,  Serjt.  for  the  plaintiff,  being  directed  by  the  Court 
to  apply  himself  to  the  question  respecting  the  passage-money, 
proceeded  to  comment  on  the  facts  of  the  case,  and  to  shew,  that 
a  contract  existed  between  the  plaintiff  and  the  East  India 
Company  for  the  conveyance  of  passengers,  which,  but  for  the 
loss  of  the  ship  by  the  perils  of  the  seas,  the  plaintiff  might 
have  called  on  the  Company  to  fulfil ;  and  he  urged  that,  such  a 
contract  having  existed,  or  an  understanding  tantamount  to  a 
contract,  the  plaintiff  was  entitled  to  recover ;  the  fulfilment  of 
the  contract  and  the  gain  consequent  upon  it  having  been  inter- 
rupted by  the  perils  of  the  seas. 

Toddy,    Serjt.    (Vaughan,   Serjt.   was   with  him)   for  the 
defendant : 

There  was  no  contract  as  to  passage-money ;  for,  at  the  time 
the  contract  was  made  for  the  freight  of  goods,  the  ship  was  not 
in  a  condition  to  receive  passengers,  and  the  utmost  that  the 
correspondence  with  the  East  India  Company's  secretary  amounts 
to,  is,  that,  if  the  plaintiff  would  make  certain  additions  to  his 
ship,  the  Company  would  recommend  him  to  Government  for 
the  passage  of  invalids.    The  men  never  were  ^embarked,  the      [  *825  ] 
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Tbubcott  ship  never  was  prepared  to  receive  them,  and  the  correspondence 
Chmbtib.  refers  only  to  a  projected  alteration.  Here  was  no  agreement 
for  the  breach  of  which  the  plaintiff  could  have  sued  in  contract 
or  in  tort.  Besides  this,  the  East  India  Company,  as  a  corporate 
body,  could  not  enter  into  a  contract,  except  under  seal.  At  all 
events,  here  was  no  inception  of  the  risk.  There  is  a  wide 
difference  between  an  insurance  on  goods,  and  an  insurance  on 
freight.  With  respect  to  an  insurance  on  goods,  there  is  an 
inception  of  risk  as  soon  as  any  of  them  are  put  on  board, 
because  from  that  moment  the  ship-owner  begins  to  earn 
freight ;  but  there  can  be  no  inception  of  risk  in  an  insurance 
on  freight,  unless  the  contract  for  freight  be  in  all  respects 
ascertained  and  completed.  Thompson  v.  Taylor ^^  HomcasUe  v. 
Suart^X  Atty  v.  LindOy%  and  Davidson  v.  WiUasey,\\  are  all  cases 
of  ships  chartered  by  instruments,  under  seal,  for  an  entire 
voyage,  consisting  of  different  parts,  of  which  one  part  at 
least  had  been  performed,  or  of  which  entire  voyage  there  had 
been  an  inception.  Tonge  v.  Watts^V  Forbes  v.  Come,\j:  Sellar  v. 
M'Vicar,ll  and  Forbes  v.  AspinaU^^^  are  cases  in  point  for  the 
defendant;  in  each  there  was  an  engagement  for  goods  to  be 
carried  home,  but,  as  the  goods  were  not  actually  on  board,  it 
washolden,  there  could  be  no  recovery  for  freight  in  that  respect. 
There  is  a  distinction,  too,  between  passage-money  and  freight ; 
and,  if  the  plaintiff  cannot  recover  for  freight,  still  less  can  he 
recover  for  passage-money:  the  quantity  of  goods  for  which 
freight  is  to  be  earned,  is  always  ascertainable  beforehand ; 
here,  not  a  single  passenger  had  gone  on  board,  and  so  far  from 
there  being  any  definite  or  completed  contract,  it  is  impossible 
[  *326  ]  to  ^ascertain  how  many  invalids  the  Company  intended  to  ship. 
No  case  has  yet  determined  that  a  party  can  recover  under  such 
circumstances,  unless  there  is  a  contract,  by  which  the  amount 
to  be  earned  is  clearly  ascertained;  and  the  doctrine  hitherto 
laid  down,  ought  not  to  be  extended. 

t  3  E.  E.  233  (6  T.  E.  478).  f  2  Str.  1251. 

t  8  E.  E.  649  (7  East,  400).  tt  1  Camp.  520. 

§  8  E.  E.  788  (1  Bos.  &  P.  (N.  E.)         Jt  8   E.  E.   744    (1    Bos.   &    P. 

236).  (N.  E.)  23). 

II  14  B.  E.  438  (1  M.  &  S.  313).  §§  12  E.  E.  352  (13  East,  323). 
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(RiCHAiiDSON,  J. :  The  case  of  Parke  v.  Hebaon^  (not  yet  re-  Tbusoott 
ported,)  was  an  action  for  insurance  on  freight ;  there,  so  far  chbTstie. 
from  there  being  any  one  complete  or  definite  contract  for  the 
whole  amount  of  the  freight,  the  ship  was  what  is  termed  a 
seeking  ship,  and  was  to  complete  its  lading  at  a  number  of 
difiTerent  places.  Having  part  of  her  cargo  on  board,  she  was 
lost  at  Jamaica,  in  passing  from  one  port  to  another  to  complete 
her  cargo.  The  plaintiff  contended,  that  he  was  entitled  to 
recover  insurance  on  freight  for  that  part  of  the  intended  cargo, 
which  was  not  on  board  at  the  time  of  the  loss,  as  well  as  for 
that  which  was  on  board,  and  he  produced  several  letters  from 
merchants  and  plantation-owners,  respecting  the  intended  ship- 
ments. There  wais  no  contract  for  any  specific  freight,  but  the 
party  was  to  be  paid  according  to  the  terms  usual  in  that  trade, 
which  are  well  understood.  The  Court  thought  that  the  plaintiff 
might  recover  under  the  principle  of  Thompson  v.  Taylor.) 

In  Parke  v.  Hebson^  the  quantity  of  goods  to  be  shipped 
appearing  from  the  letters  produced,  the  amount  of  freight  was 
established  by  the  usual  terms  of  the  trade ;  but  here,  as  there 
are  no  means  of  ascertaining  whether  the  plaintiff  would  ever 
have  completed  the  alteration  of  his  ship, — ^no  means  of  ascer- 
taining what  number  of  invalids  the  Company  might  have  sent 
on  board, — it  is  impossible  to  esthnate  what  loss  the  plaintiff 
might  have  sustained.  If  the  ship  had  not  perished  by  the 
perils  of  the  sea,  the  passage-money  might  have  been  lost  by 
other  means ;  the  ship  might  never  have  been  fitted  to  receive 
the  passengers ;  so  that  if  the  insurer  pays,  he  will  be  held  to 
have  insured  against  other  risks  besides  the  ^perils  of  the  seas.  [  *327  ] 
The  unusual  and  indefinite  nature  of  the  plaintiff's  undertaking 
distinguishes  his  case  from  that  of  an  insurance  on  freight, 
where  the  ship  is  lost  in  the  course  of  an  ordinary  fitting  out. 

Blosset,  in  reply,  denied  that  there  was  any  difference  in 
principle  between  freight  and  passage-money ;  both  being  paid 
as  the  hire  of  conveyance.  The  contract  here  was  in  part 
executed,  and  so  far  complete,  that  the  plaintiff  might  have  sued 
the  company,  if  they  had  refused  to  perform  their  part  of  it. 

o  o  2 
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T&uBcoTT     Then,  as  to  the  possibility  of  the  plaintiff  losing  his  passage- 
Ghbi'btie.    money  by  such  a  refusal,  or  by  other  accident  than  those  of  the 
seas,  that  possibility  existed  in  all  cases  of  insurance  whatever. 

Dallas,  Ch.  J. : 

This  case  appears  to  me  to  resolve  itself  into  three  points. 
First,  whether  there  was  any  contract ;  secondly,  if  there  was  a 
contract,  whether  any  thing  was  done  under  that  contract  by  the 
assured ;  thirdly,  does  the  thing  done,  if  it  was  done,  constitute 
a  part  execution  of  the  contract,  and  an  inception  of  the  risk  ? 
As  to  the  first  point,  I  entertain  no  doubt:  but,  with  regard 
to  this,  let  us  go  by  steps.  The  whole  contract  rests  on  the 
correspondence ;  and  here  I  am  at  a  loss  to  draw  any  distinction 
between  an  insurance  on  freight  and  an  insurance  on  goods. 
The  question,  therefore,  comes  at  last  to  this,  whether  there  was 
any  contract  to  ship  goods  and  a  certain  number  of  passengers. 
As  to  goods,  the  existence  of  the  contract  is  admitted,  and  the 
plaintiff  has  actually  recovered  for  the  freight  of  them :  what 
then  is  the  case  as  to  passengers  ?  The  owner  offers  to  receive 
a  certain  number  of  passengers,  and  his  offer  is  referred  to  the 
Government ;  a  survey  of  his  ship  is  ordered,  and  a  report  made, 
[  *328  ]  that  she  is  fit  for  the  purpose  in  view.  In  consequence  *of  this, 
the  owner  is  directed  to  put  his  ship  in  a  proper  state,  and  he 
does,  at  once,  put  himself  in  a  train  to  commence  his  alterations; 
so  that  here  is  not  only  a  proposal,  but  an  absolute  acceptance  of 
that  proposal,  and  calculations  made  on  the  specified  number  of 
200  men.  Clearly,  then,  there  was  such  a  contract  as  the 
plaintiff  asserts ;  and  the  next  question  is,  whether  any  thing 
was  done  under  this  contract  ?  It  appears,  then,  that  the  ship 
was  in  part  prepared  for  passengers,  and  that  the  completion  of 
the  preparations  was  prevented  by  the  perils  of  the  seas.  This 
was  clearly  something  done  under  the  contract ;  and  there  can 
be  no  doubt,  that  on  the  commencement  of  preparations  under 
the  contract,  there  was  also  an  inception  of  the  risk.  It  is  urged 
that  the  alterations  of  the  ship  were  not  completed;  but  they 
were  begun,  and  though  none  of  the  passengers  were  on  board, 
there  was  an  inception  of  the  voyage.  The  thing  required  to  be 
done,  was  partly  done,  taking  it  in  the  most  scrupulous  point  of 
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view  :  it  is  not  necessary,  in  every  case,  that  the  goods  should  be  tbusoott 
on  board,  to  fix  the  insurer's  liability,  and  this  plainly  appears  chbistib 
from  the  decision  in  Homcastle  v.  Siuirt  The  question,  then, 
being  whether  or  no  there  has  been  an  inception  of  the  risk,  let 
as  enquire  what  is  an  inception  of  the  risk?  That  may  be 
answered  by  the  words  of  Lord  Kenyon,  in  Thompson  v.  Taylor. 
**  Here,  as  the  plaintiff  had  begun  to  perform  his  part  of  the 
contract,  as  he  had  done  something  under  it,  which,  if  matured, 
would  have  entitled  him  to  his  freight,  I  think  he  may  recover  on 
this  policy,  which  was  an  insurance  on  that  freight."  This 
doctrine  applies  to  the  present  case ;  here,  something  was  done 
in  part  performance  of  the  contract,  which  was  not  matured, 
because  prevented  by  the  perils  of  the  seas ;  there  was,  there- 
fore, a  clear  inception  of  the  risk.  The  objection  that  there  was 
nothing  settled  or  definite  in  the  contract,  *i8  completely  [  *329  ] 
answered  by  the  case  which  has  been  referred  to  by  my  brother 

BiCHAKDSON. 

Fabk,  J. : 

I  agree,  that  the  cases  ought  not  to  be  greatly  extended,  but  we 
may  certainly  decide  this  without  breaking  in  upon  any  autho- 
rities, particularly  that  of  Forbes  v.  Aspinall.  The  defendant's 
counsel  asks  for  some  agreement,  on  which  the  plaintiff  might 
have  grounded  a  right  of  action,  either  in  contract  or  tort ;  we  do 
not  proceed  on  the  ground  of  the  mode  in  which  the  plaintiff 
might  or  might  not  have  obtained  redress  for  the  breach  of  an 
agreement.  The  question  is,  was  there  a  contract?  In 
Thompson  v.  Taylor,  (I  am  old  enough  to  recollect  all  the  cases 
cited,  except  Tonge  v.  Watts,)  I  thought,  at  the  time,  the  case 
went  too  far  i  but  the  Court  did  not  go  on  the  ground  that  there 
must  be  a  charter-party  under  seal ;  the  question  was,  whether 
there  was  any  contract,  on  which,  but  for  the  perils  of  the  seas, 
the  plaintiff  might  have  recovered,  hi  the  case  of  Parke  v. 
Hehson,  the  contract  was  only  deducible  from  letters.  As  to  the 
alleged  necessity  of  something  being  on  board  under  the  contract, 
in  almost  all  the  cases  on  this  subject,  the  ship  was  lost  before 
any  thing  was  on  board ;  it  was  thus  in  Homcastle  v.  Suart.  hi 
Atty  V.  lAndo,  part  of  the  cargo  was  on  board,  but  not  that  part 
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Tbuscott  which  was  the  subject  of  insurance.  In  Davidson  v.  WiUasey,  it 
Christie.  ^  true,  about  half  was  on  board.  Without  saying  what  sort  of 
action  the  plaintiff  might  have  brought  against  the  East  India 
Company,  it  is  sufficient  to  say,  that  this  was  a  sort  of  engage- 
ment under  which  they  would  have  been  liable.  What  then 
prevented  the  plaintiff  from  earning  his  passage-money  ?  Loss 
by  the  perils  of  the  sea.  It  is  clear,  that  the  plaintiff  had  taken 
in  water,  and  part  of  the  materials  which  were  necessary  for  his 
projected  alteration ;  he  had,  therefore,  begun  to  execute  his  part 
[  *880  ]  of  the  contract,  *the  completion  of  which  would  have  entitled 
him  to  passage-money ;  that  completion  was  prevented  by 
the  perils  of  the  seas,  and,  therefore,  he  is  entitled  to  his  in- 
surance. 

BURBOUGH,  J. : 

If  this  contract  had  been  bond  fide  completed,  it  is  clear  the 
plaintiff  would  have  had  a  claim  against  the  East  India 
Company.  In  consequence  of  their  proposals,  he  begins  an 
alteration  in  his  ship,  and,  if  the  Company  had  failed  in  their 
engagements,  they  must  have  paid  damages ;  nay,  the  plaintiff 
would  have  been  liable  to  them  if  he  had  failed,  and  he  could  not 
have  entered  into  any  engagement  for  the  freight  of  other  goods. 
This  shews,  that  the  contract  was  perfect  in  all  its  parts.  It 
makes  no  difference  whether  the  contract  was  by  charter-party  or 
otherwise ;  it  is  sufficient  that  there  was  a  contract.  The  word 
charter-party  frequently  misleads,  and  is  apt  to  convey  the  idea 
of  something  extraordinary ;  but  there  is  no  magic  in  the  word 
charter-party,  and  an  agreement  of  any  sort  is  equally  valid.  If, 
then,  there  was  a  contract  complete  in  all  its  parts,  if  every 
thing  was  done  on  the  plaintiff's  part,  up  to  the  time  of  the  loss, 
it  would  be  the  hardest  case  if  he  could  not  recover.  As  to  the 
difference  between  freight  and  passage-money,  what  is  it  ?  In 
the  one  case,  the  thing  to  be  carried  is  inanimate,  and  in  the  other 
it  is  alive.     I  can  see  no  other  difference. 

BiCHARDSON,  J. : 

This  is  a  policy  at  and  from  Madras  on  freight  and  passage- 
money,  for  5,000Z.     The  jury  find  a  verdict  for  104Z.,  being  the 
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defendant's  proportion  of  the  loss  insured  against;  but  the  Trusoott 
verdict  is  absolute  for  48Z.,  and  conditional  as  to  56Z.  The  Christie. 
question,  therefore,  is,  whether  the  plaintiff  is  entitled  to  recover 
56Z.  in  addition  to  the  48Z.  It  is  unnecessary  to  consider 
whether  the  policy  can  be  opened  or  the  *verdict  disturbed  ;  the  [  'sai  ] 
only  question  is,  whether  the  defendant  can  recover  the  562. 
That  depends  on  the  question,  whether  there  was  a  contract  for 
the  shipping  of  passengers,  the  profit  of  which  the  plaintiff  lost 
by  perils  of  the  seas ;  and  I  think  there  was  such  a  contract. 
The  ship  is  hired  to  carry  fifky-six  invalids ;  then,  subject  to 
certain  alterations  proposed  by  the  Company,  and  acceded  to  by 
the  plaintiff,  there  is  a  further  agreement  for  200  invalids. 
Then  follows  a  letter,  communicating  the  result  of  the  survey, 
and  an  assurance  is  given  from  the  Government  of  the  shipmert 
of  these  200  men ;  and  no  question  was  made  at  the  trial,  as  to 
the  sufficiency  of  the  vessel  to  convey  these  200  men.  The 
facts  being  thus  before  us,  we  must  take  it  for  granted  that  the 
ship  would  carry  200  passengers ;  that  being  so,  the  Company 
was  bound  to  put  them  on  board;  and  the  only  remaining 
question  is,  whether  there  was  a  subsisting  contract  under  which 
the  party  could  have  recovered,  but  for  its  interruption  by  the 
perils  of  the  sea.  That  there  is  no  magic  in  a  contract  by 
charter-party,  is  clear,  from  the  case  of  Parke  v.  Hebson.  But, 
it  is  urged,  there  could  not  have  been  a  contract,  because  some- 
thing was  to  be  done  by  the  plaintiff  before  the  Company  would 
send  the  200  men  on  board,  and  the  ship  was  to  be  fitted  up  in  a 
particular  manner.  In  most  charter-parties,  however,  it  is 
stipulated,  that  the  owner  shall  fit  up  the  ship  in  some  way 
required  by  the  charterer.  Surely,  it  would  be  no  objection  to 
the  recovering  on  an  insurance  of  freight,  that  the  ship  was  lost 
before  she  was  completely  rigged  and  fitted  for  sea.  Suppose  a 
charterer  were  to  stipulate  for  additional  bulkheads  or  partitions 
for  a  cargo  of  a  particular  description,  it  could  be  no  defence  to 
the  insurer  at  and  from  the  place  of  fitting  out,  that  the  ship  was 
lost  before  the  bulkheads  were  completed.  As  to  the  objection, 
*that  the  plaintiff  is  not  entitled  to  recover,  if,  perhaps,  his  gains  [  *832  ] 
might  have  been  prevented  by  accidents  other  than  the  perils  of 
the  sea,  the  contrary  has  often  been  held,  for  there  are  many 
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TBU800TT  subjects  of  insurance  which  might,  by  possibility,  be  lost  by  other 
Chbibtie.  than  the  perils  of  the  sea  ;  if,  however,  they  are  actually  lost  by 
means  of  such  perils,  that  is  sufficient.  Mercantile  profits  are 
an  instance  of  this ;  from  their  very  nature  they  may  be  defeated 
by  many  different  accidents ;  where,  however,  there  is  a  reason- 
able certainty  that  they  would  have  been  attained  but  for  a  loss 
at  sea,  the  insurer  of  such  profits  is  liable  to  pay  the  loss.  That 
is  a  much  stronger  instance  than  the  present.  I  think, 
therefore,  the  plaintiff  is  entitled  to  recover  the  56Z. 

Judgment  for  the  plaintiff. 
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HENRY    WARTEE    and     MARGARETTA    MARY       }^^'i- 

Nov.  17. 

ELIZABETH  WARTER,   Inpanm,   by  theie  next       — 
Friend,  t;.  JOHN  HUTCHINSON  (surviving  Trustee),      ^      ^ 
AND  MAEGAEETTA  ELIZABETH  WAETEE,   an 
Infant,  by  JANE  WAETEE,  her  Guardian,  &c. 

(2  Brod.  &  Bing.  349—358  ;  8.  C.  5  Moore,  143.) 

T.  M.  deyised  lands  to  trustees,  their  heirs  and  assigns,  until  his 
nephew,  J.  W.,  son  of  his  sister  M.  W.,  should  attain  21 ;  and  if  he 
should  die  in  the  mean  time,  until  H.  W.,  second  son  of  M.  W.,  should 
attain  21 ;  and  if  H.  W.  should  die  in  the  mean  time,  until  the  daughter 
of  M.  W.  should  attain  21 ;  in  trust  {inter  alia)  to  apply  a  proper  sum 
out  of  the  rents,  for  the  education  and  maintenance  of  J.  W.  till  he 
should  attain  21,  and  then  to  pay  him  the  residue  of  them,  if  any  should 
remain  after  performance  of  the  before-mentioned  trusts ;  and,  if  J.  W. 
should  die  before  21,  then  to  apply  a  sufficient  sum  from  the  rents  for 
the  education  and  maintenance  of  H.  W.  till  he  should  attain  21,  and 
then  to  pay  him  the  residue  of  the  rents,  if  any  should  remain  after  per- 
formance of  the  before-mentioned  trusts ;  and,  when  J.  W.  should  attain 
21,  or,  in  case  of  his  death,  when  H.  W.  should  attain  21,  or,  in  case  of 
his  death,  when  the  daughter  of  M.  W.  should  attain  21,  to  the  use  of 
J.  W.  and  his  issue  in  strict  settlement ;  and,  for  default  of  such  is8ue> 
to  the  use  of  H.  W.  and  his  issue  in  strict  settlement ;  and,  for  default 
of  such  issue,  to  the  use  of  his  niece,  the  daughter  of  M.  W.,  and  her 
issue,  in  like  manner;  and,  for  default  of  such  issue,  to  the  use  of 
M.  W.  in  fee :  Provided  that  whoever  became  possessed  of  the  lands 
should  take  devisor's  name,  and  Uve  in  his  house,  otherwise  the  devise 
to  be  void  as  to  the  }>erson  refusing ;  his  plate  and  furniture  to  remain 
in  the  house  as  heirlooms.  T.  M.  died,  leaving  his  sister  M.  W.,  her 
sons,  J.  W.,  H.  W.,  and  three  younger  children,  alive.  J.  W.  married 
and  died  under  age,  leaving  a  daughter,  M.  E.  M.  W. 

Held,  that,  on  the  death  of  J.  W.,  M.  E.  M.  W.  became  entitled  to 
the  lands  devised,  as  tenant  in  tail  male,  subject  to  the  annuities,  &c. ; 
that  the  heirlooms,  being  personalty,  vested  in  her  at  the  same  time, 
and  that  she  was  entitled  to  the  possession  of  them;  and,  that  the 
personal  representative  of  J.  W.  was  entitled  to  the  savings  of  the 
rents  and  profits  of  the  estates  accrued  in  the  lifetime  of  J.  W.,  subject 
to  the  annuities,  &c. 

These  bills  having  been  filed  by  the  respective  parties,  for  the 
purpose  of  carrying  into  effect  the  trusts  of  the  will  hereinafter 
stated,  and  declaring  the  rights  of  the  several  parties,  the  causes 
came  on  to  be  *heard  before  his  Honour  the  Vice-Chancellor,  on      [  •360  ] 
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Wartbb  the  17th  March,  1820,  when  .the  foUowmg  case,  in  substance, 
WABTKa  was  ordered  to  be  stated  for  the  opinion  of  this  Court :  Thomas 
Meredith,  of  Pentrebychan  Hall,  in  the  county  of  Denbigh,  by 
his  will,  dated  the  8th  September,  1801,  duly  executed  and 
attested  to  pass  real  estates,  (after  directing  payment  of  his  debts 
and  funeral  expenses,)  devised  his  capital  and  other  messuages, 
tenements,  lands,  and  hereditaments,  with  their  respective 
appurtenances,  charged  with  two  annuities,  to  trustees,  their 
heirs  and  assigns,  until  his  nephew,  John  Warter,  the  son  of  his 
sister  Margaretta  Warter,  should  attain  the  age  of  21  years; 
and,  if  he  should  die  in  the  mean  time,  until  Henry  Warter,  the 
second  son  of  the  said  Margaretta  Warter,  should  arrive  at  that 
age;  and,  if  the  said  Henry  Warter  should  die  in  the  mean  time, 
until  the  daughter  of  the  said  Margaretta  should  arrive  to  that 
age ;  upon  trust,  among  other  things,  to  raise  out  of  the  rents 
and  profits  of  the  premises,  or  by  sale  or  mortgage  thereof,  or  of 
a  competent  part  thereof,  the  full  sum  of  2,000!.,  together  with 
all  costs  and  charges  attending  the  raising  of  the  same,  and  to 
pay  the  same  to  the  said  Henry  Warter,  the  younger  son  of  his 
sister  Margaretta  Warter,  as  soon  as  he  attained  the  age  of  21 
years ;  and,  if  his  sister  should  happen  to  have  more  than  one 
younger  child,  to  raise  out  of  the  rents,  issues,  and  profits  of  the 
premises,  the  full  sum  of  8,000Z.,  and  pay  the  same  to  and 
[  *36i  ]  amongst  such  younger  children,  share  and  share  *alike,  as  soon 
as  they  should  severally  attain  their  ages  of  21  years;  and,  upon 
further  trust,  to  pay  and  apply  a  proper  sum  of  money,  arising 
from  the  rents  and  profits  of  the  premises,  for  the  maintenance 
and  education  of  his  nephew,  John  Warter,  till  he  should  arrive 
to  the  age  of  21  years ;  and,  when  John  Warter  should  attain 
that  age,  to  pay  him  the  residue  of  the  rents,  issues,  and  profits 
of  the  premises,  if  any  should  remain  after  performance  of  the 
before-mentioned  trusts  ;  and,  if  John  Warter  should  happen  to 
die  before  he  attained  the  age  of  21  years,  then  to  pay  and  apply 
a  sufficient  sum  of  the  money  arising  from  the  rents  and  profits 
of  the  premises,  for  the  maintenance  and  education  of  his 
nephew,  Henry  Warter,  till  he  should  attain  the  age  of  21  years; 
and,  when  Henry  Warter  should  arrive  at  that  age,  then,  upon 
trust,  to  pay  him  the  rest  and  residue  of  the  rent,  issues,  and 
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profits  of  the  premises,  if  any  should  remain  in  their  hands  after  Warteb 
performance  of  the  before-mentioned  trusts ;  and,  in  the  mean  wabteb. 
time,  to  place  out  the  money  arising  from  the  rents  and  profits 
of  the  premises,  at  interest,  for  the  benefit  and  advantage  of  his 
said  nephew ;  and  when  and  as  soon  as  John  Warter  should 
attain  the  age  of  21  years,  or,  in  case  of  his  death,  when  and  as 
soon  as  Henry  Warter  should  arrive  at  that  age,  or,  in  case  of 
his  death,  when  and  as  soon  as  the  daughter  of  Margaretta 
TVarter  should  arrive  at  the  age  of  21  years,  he  gave  and  devised 
the  premises,  with  their  respective  appurtenances,  subject  as 
aforesaid,  to  the  said  trustees,  their  heirs  and  assigns,  to  the  use 
of  his  nephew,  John  Warter,  and  his  assigns,  for  life,  sans 
^aste;  remainder  to  trustees,  to  preserve  contingent  remainders; 
and,  after  the  decease  of  John  Warter,  to  the  use  of  the  first, 
second,  third,  and  all  and  every  other  son  and  sons  of  the  body 
of  John  Warter  lawfully  issuing,  severally,  successively,  and  in 
remainder,  as  they  and  every  of  them  should  be  in  priority  of 
birth  and  seniority  of  age,  and  of  the  *several  and  respective  [  "362  ] 
heirs  male  of  his  and  their  respective  body  and  bodies  lawfully 
issuing,  the  elder  of  such  son  and  sons,  and  the  heirs  male  of 
his  body,  being  always  to  be  preferred  and  to  take  before  the 
younger  of  them,  and  the  heirs  male  of  his  and  their  body  and 
bodies  issuing ;  and,  in  default  of  such  issue,  to  the  use  of  the 
first,  second,  third,  and  all  and  every  other  daughter  and 
daughters  of  the  body  of  John  Warter  lawfully  issuing,  (severally, 
successively,  and  in  remainder,  one  after  another,  as  they  and 
every  of  them  should  be  in  seniority  of  age  and  priority  of  birth,) 
and  of  the  heirs  male  of  the  respective  body  and  bodies  of  such 
first  and  other  daughters  lawfully  issuing,  the  elder  of  such 
daughter  and  daughters,  and  the  heirs  male  of  her  and  their 
body  and  bodies,  always  to  be  preferred  and  to  take  before  the 
younger  of  them,  and  the  heirs  male  of  her  and  their  body  and 
bodies  issuing ;  and,  for  default  of  such  issue,  to  the  use  of  his 
nephew,  Henry  Warter,  the  second  son  of  the  said  Margaretta 
Warter,  and  his  assigns,  for  life,  sans  waste;  and,  after  the 
determination  of  that  estate,  to  the  use  of  trustees,  to  preserve 
contingent  uses  and  estates ;  and,  after  the  decease  of  Henry 
Warter,  to  the  use  of  his  sons  and  daughters,  in  like  manner  as 
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Wabtkb  to  the  sons  and  daughters  of  John  Warter ;  and,  for  default  of 
wabteb.  Buch  issue,  to  the  use  of  his  niece,  the  last-born  child  of  his 
sister  Margaretta  Warter,  and  her  assigns,  for  life,  sans-  waste ; 
and,  after  her  decease,  to  the  use  of  her  sons  and  daughters,  in 
like  manner  as  to  the  sons  and  daughters  of  John  and  Henry 
Warter ;  and,  in  default  of  such  issue,  to  the  use  of  his  sister 
Margaretta  Warter,  in  fee :  Provided  always,  that  John  Warter, 
or  whatsoever  other  person  or  persons  should,  by  virtue  of  the 
devisor's  will,  become  popsessed  of  or  entitled  to  his  estates, 
should,  from  the  time  he,  she,  or  they  should  become  so 
possessed,  take  upon  himself,  herself,  or  themselves,  the  sur- 
name of  Meredith,  and  should  make  the  mansion-house  of 
[  *353  ]  Pentrebychan  Hall,  ^aforesaid,  their  usual  and  common  place  of 
residence ;  and,  in  case  John  Warter  should  refuse  or  neglect 
to  reside  at,  and  make  use  of,  Pentrebychan  Hall,  as  his  usual 
place  of  residence,  and  take  upon  himself  the  surname  of 
Meredith,  then  the  will  was  to  be  void,  to  all  intents,  with 
respect  to  him,  and  all  and  every  other  person  and  persons  claim- 
ing under  him  who  should  so  refuse  to  comply  with  such 
directions ;  and  in  like  manner  in  respect  to  Henry  Warter,  and 
the  daughter  of  Margaretta  Warter,  and  every  other  person  and 
persons  claiming  under  them  by  virtue  of  the  devisor's  will,  in 
case  he  or  they  should  refuse  to  take  the  surname  of  Meredith, 
and  reside  at  Pentrebychan  Hall ;  and  as  to  all  his  household 
goods  and  furniture,  and  all  his  silver  plate  whatsoever,  that 
should  happen  to  be  at  his  mansion-house  at  Pentrebychan  Hall 
at  the  time  of  his  death,  he  ordered  that  the  same,  or  any  part 
thereof,  should  not  be  sold,  disposed  of,  or  removed  from  thence, 
but  that  the  same,  and  every  part  thereof,  should  be  deemed  to 
be  heir-looms,  for  the  use  of  the  heirs  of  Pentrebychan  Hall  for 
ever ;  of  which  will  the  devisor  appointed  Bichard  Edwards,  and 
his  aunt  Mary  Newton,  executors. 

The  devisor  being  dead,  his  will  was  proved  in  the  Consistory 
Court  of  St.  Asaph  by  both  executors.  Joseph  Warter  and 
Margaretta  his  wife,  John  Bichard  Meredith  Warter,  (in  the  will 
called  John  Warter,)  their  eldest  son,  and  Henry  Warter,  their 
second  son,  also  named  in  the  will,  survived  the  devisor ;  and 
Joseph  Warter  and  Margaretta  his  wife  also  had  living,  at  the 
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death  of  the  devisor,  three  other  younger  children,  viz.  Joseph,  wabtsb 
Thomas,  and  Margaretta  Mary  Elizabeth,  being  the  daughter  wabteb. 
mentioned  in  the  will. 

John  Richard  Meredith  Warter,  on  or  about  the  5th  August, 
1816,  duly  intermarried  with  Jane  Jones ;  and  on  or  about  the 
6th  April,  1817,  died  intestate,  without  ^having  attained  his  age  [  *S54  ] 
of  21  years,  leaving  Jane  Warter,  his  widow,  and  Margaretta 
Elizabeth  Meredith  Warter,  his  only  child  by  her  and  heir-at- 
law,  him  surviving. 

The  questions  for  the  opinion  of  the  Court  are. 

First,  Whether,  upon  the  death  of  the  said  John  Bichard 
Meredith  Warter  under  21  years,  the  said  Margaret  Ehzabeth 
Meredith  Warter  his  only  child,  became,  and  is  now  entitled,  as 
tenant  in  taU  male,  to  the  said  devised  estates  and  premises, 
either  as  a  legal  or  equitable  estate;  and  whether  she  was 
entitled  to  the  possession  of  the  said  premises  immediately  on  the 
death  of  her  father,  or  at  any  and  what  subsequent  period  of 
time. 

Second,  Whether  the  articles  directed  to  pass  as  heir-looms, 
being  personalty,  vested  in  her  absolutely ;  and  whether  she,  on 
the  death  of  her  father,  or  at  what  other  period,  was  entitled  to 
the  possession  thereof. 

Third,  And  who,  whether  the  said  infant  chUd  of  the  said 
John  Richard  Meredith  Warter,  his  widow,  or  the  said  Henry 
Warter,  is  entitled  to  the  savings  of  the  rents  and  profits  of  the 
estates  accrued  due  in  the  lifetime  of  the  said  John  Richard 
Meredith  Warter. 

This  case  was  twice  argued :  first,  in  Trinity  Term  last,  by 
Peake,  Serjt.  for  M.  E.  M.  Warter,  and  Blosset,  Serjt.  for  Henry 
Warter ;  and  now,  by 

Lensy  Serjt.  for  M.  E.  M.  Warter,  and  Vaughan,  Serjt.  for 
Henry  Warter. 

For  M.  E.  M.  Warter,  it  was  thus  argued  : 

J.  R.  M.  Warter  took  a  vested  estate  immediately  on  the  death 
of  the  testator,  though  he  was  not  to  enter  into  possession  till  he 
attained  21.    On  his  death,  before  attaining  21,  his  daughter 
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Wabtsb     took  an  estate  in  tail  male.    There  are  two  sets  of  provisions  in 

War'tbb.  the  will :  one  set  relates  to  the  maintenance  and  education  of 
parties  who  may  come  into  the  estate  while  under  age,  and  the 
disposition  of  the  profits  while  such  parties  continue  minors ; 

[  *S55  ]  the  *other  points  out  the  course  in  which  the  testator  intends 
the  various  objects  of  his  bounty  should  succeed  to  the  property. 
If  the  first  of  these  two  sets  of  provisions  be  taken  separately, 
without  considering  the  effect  of  the  other  at  the  same  time, 
some  confusion  may  arise  as  to  what  might  have  been  the 
testator's  intention;  but  if  the  two  sets  of  provisions  be  con- 
sidered together,  as  they  ought  to  be,  in  order  to  collect  the 
intention  from  the  whole  of  the  will,  then  it  is  clear  that  the 
living  till  21  was  never  intended  by  the  testator  as  a  condition 
precedent  to  J.  B.  M.  Warter's  being  entitled  to  the  estate,  but 
was  merely  mentioned  to  specify  the  time  when  he  should  come 
into  the  management  and  control  of  it,  and  the  case  then  falls 
completely  within  the  decision  of  Man  field  v.  Dugard,j:  which 
was  a  stronger  case  than  the  present.  That  case  was  recognised 
in  OoodtiUe  d.  Hay  ward  v.  Whitby  ,1  where  Lord  Mansfield  puts 
the  very  case  now  before  the  Court.  The  doctrine  is  well 
established,  being  founded  on  Borastons  case,§  and  repeatedly 
recognised  in  subsequent  cases.  Doe  d.  WJieedon  v.  Lea,  \  Tom  kins 
V.  Tomkins.V  If  this  be  so,  the  trustees  took  a  chattel  interest 
sufficient  to  enable  them  to  perform  the  trusts  of  the  will ;  for, 
if  these  trusts  could  be  performed  by  any  quantity  of  estate  less 
than  a  fee,  the  trustees  take  no  more  than  is  sufficient  for  their 
purpose,  Curtis  v.  Price, tt  Doe  d.  Compere  v.  Hicks,ll  Doe 
d.  White  V.  Simpson.^  The  heir-looms  also  vested  in  him  when 
the  estate  vested,  Carr  v.  Lord  ErrolL\\\\      Sir  W.  CordeWs 

[  *366  ]  case,1I1T  Liefe  v.  Saltingtone,\^\  Dighton  v.  Tomlinson^H  I  *  Yates 
V.  Comptow,§§§  Denn  v.  SatterthwaiteMW  were  also  cited. 

t  1  Eq.  Ca.  Abr.  195.  ||||  8  E.  B.  394   (6  East,  58;    14 

t  1  Burr.  233.  Vea.  478). 

§  3  Co.  Bep.   19 ;    Feame,    242,         HH  Cro.  Eliz.  315.    Cited  in  Man- 

6th  ed.  ning*a  case,  8  Co.  Bep.  95  b. 
II  1  B.  B.  631  (3  T.  B.  41).  ttt  1  Mod.  189. 

H  Cited  1  Burr.  234.  Jtt  1   Comyns,  194;   S.  C.  1  P. 

tt  8  B.  B.  303  (12  Ves.  89).  Wms.  149. 
tt  7  T.  B.  433.  §§§  2  P.  Wms.  308. 

§§  5  East,  162;  1  Smith,  383.  ||||||  1  Bl.  519. 
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For  Henry  Warter,  it  was  thus  argued :  Wabtbb 

V, 

It  may  be  admitted  that  the  provision  in  the  will  as  to     Wabtkb. 
J.  R.  M.  Warter's  dying  before  21,  is  not  a  condition  precedent ; 
but  it  is  a  condition  subsequent,  which,  on  his  dying  before  21, 
devests  the  estate  which  vested  in  him  on  the  death  of  the 
testator.    The  same  words  may  effect  the  testator's  intention, 
Stocker  v.  Edwards  A      The  intention  must  prevail  in  a  will, 
where  that  intention  is  consistent  with  law;    but,  then,  the 
intention  must  appear  on  the  will.    Now,  here  there  is  no  inten- 
tion expressed  by  the  testator  to  provide  for  the  issue  of  J.  R.  M. 
W.  in  case  of  his  leaving  issue  before  21.    The  event  of  his 
dying  before  21,  leaving  issue,  was  not  in  the  testator's  contem- 
plation ;  and  if  so  held  to  be,  many  of  the  provisions  of  the  will 
must  be  expunged.    The  testator  had  in  view  the  possibility  of 
J.  R.  M.  W.'s  dying  without  issue  before  21 ;  and  for  that  con- 
tingency he  has  expressly  provided,  directing  the  profits  in  such 
case  to  go  over  to  Henry.  But  it  is  clear,  the  contingency  of  J*.  R. 
M.  W.'s  dying  before  21,  and  leaving  issue,  did  not  occur  to  his 
mind ;  for,  if  it  had,  there  would  have  been  a  provision  to  meet 
such  contingency ;  and  it  cannot  now  be  provided  for,  unless  the 
Court  interpolates  the  words,  "if  he  should  die  under  21  without 
issue,"  which  there  is  the  less  ground  for  doing,  as  the  will  was 
evidently  drawn  by  one  skilled  in  law.     The  decision  in  Edwards 
V.  Hammond,  reported  in  Shower  under  the  name  of  Stocker  v. 
Edwards,   turns  entirely  on  the  supposed  existence  of  those 
words ;  *though,  upon  a  reference  to  the  record  in  arguing  a      [  *367  ] 
later  case,t  they  were  found  not  to  be  in  the  will ;  but  here  the 
testator  nee  voluit  nee  dixit.    Nothing  is  more  usual  than  for  a 
man  to  forget  or  omit  provisions  in  a  will,  which  it  might  have 
been  prudent  for  him  to  have  inserted,  especially  in  such  a  case 
as  the  present,  for  it  is  much  out  of  the  ordinary  course  of  things 
that  a  man  should  marry,  die,  and  leave  issue,  before  he  attains 
21.    But,  if  there  be  such  an  omission,  the  Court  cannot  supply 
it.    If  the  testator  meant  the  estate  to  descend  to  J.  R.  M.  W.'s 
child  in  such  a  case,  why  has  he  left  the  rents  and  profits  to 
Henry,  upon  J.  R.  M.  W.'s  death  before  21?    It  is  not  necessary 

t  2  Show.  398.  t  Bromfield  v.  Crowder,  8  E.  E. 

805  (1  Bos.  &  P.  (N.  E.)  313). 
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Wabteb  to  answer  the  cases  cited  on  the  other  side ;  they  may  all  be 
Wabtek.  admitted,  and  are  not  at  variance  with  the  present  case.  In 
those  cases  no  condition  was  annexed  to  the  devise,  and  the 
single  question  was,  whether  an  estate  vested  or  no ;  there  were 
no  words  to  raise  the  point,  whether  a  dying  before  21  would 
devest  that  estate.  Brownsword  v.  Edwards^  is  very  like  the 
present  case ;  and  Bromfield  v.  Crowderl  seems  in  point  for  what 
is  now  contended.  So,  Doe  d.  Hunt  v.  Moore,^  Hodgson  v. 
Ambro8e,\\  and  Hay  v.  Earl  of  Coventry ^^  shew  that  the  words 
of  a  devise  cannot  be  extended  by  implication.  As  to  the  other 
points,  it  may  be  admitted  that  the  first  taker  of  an  estate  tail 
would  be  entitled  to  the  heir-looms,  and  that  the  trustees  would 
not  take  a  greater  estate  than  would  suffice  for  their  executing 
the  various  trusts  under  the  will. 

In  reply,  it  was  urged,  that  Bromfield  v.  Crowder  and  Doe  d. 
Htcnt  V.  Moore,  turned  on  the  particular  provisions  of  the  wills  on 
[  *858  ]  which  they  were  decided,  and  *thus  did  not  apply  to  the  present 
case,  if  the  two  sets  of  provisions  in  Thomas  Meredith's  will 
were,  as  they  must  be,  taken  together.  All  the  reasoning  on  the 
other  side  rested  on  the  separation  of  these  provisions,  and  the 
construing  them  singly ;  a  construction  which  the  Court  would 
never  make,  but  would  rather  seek  to  discover  the  intention  from 
the  contents  of  the  whole  will  taken  together.  If  so,  the  cases 
cited  at  first  were  directly  in  point. 

The  following  Certificate  was  afterwards  sent : 

''  This  case  has  been  argued  before  us  by  counsel ;  we  have 
considered  it,  and  are  of  opinion, 

"  First,  That,  upon  the  death  of  John  Richard  Meredith  Warter 
under  the  age  of  21  years,  Margaretta  Elizabeth  Meredith  Warter, 
his  only  child,  became,  and  is  now,  entitled  to  the  devised  estates 
and  premises,  as  tenant  in  tail  male  of  the  legal  estate ;  and  that 
she  was  entitled  to  the  possession  of  the  said  premises 
immediately  on  the  death  of  her  father,  subject,  however,  to  the 

t  2  Ves.  243.  §  13  R.  E.  329  (14  East,  601). 

t  8  E.  R.  805  (1  Bos.  &  P.  (N.  B.)         ||  Doug.  323. 
313).  IT  1  E.  E.  652  (3  T.  E.  83). 
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annuities,  debts,  and  legacies  charged  by  the  will  of  Thomas     Wabter 
Meredith.  Wabter. 

'*  Secondly,  That  the  articles  directed  to  pass  as  heir-looms, 
being  personalty,  vested  absolutely  in  the  said  Margaretta 
Elizabeth  Meredith  Warter,  on  the  death  of  her  father,  and  that 
she  was  then  entitled  to  the  possession  thereof. 

"  Thirdly,  That  the  personal  representative  of  the  said  John 

Richard  Meredith  Warter  is  entitled  to  the  savings  of  the  rents 

and  profits  of  the  estates,  accrued  in  the  life- time  of  the  said  John 

Richard  Meredith  Warter,  subject,  however,  to  the  said  debts 

and  legacies. 

**  R.  Dallas, 

"  J.  A.  Park, 

"  J.  BURROUOH, 

Dec.  7,  1820.  "  J.  Richardson." 


PEACOCK  V.  PURVIS.  i820. 

(2  Brod.  &  Bing.  362—369 ;  S.  C.  6  Moore,  79.)  iVo«^l. 

A  stranger  became  possessed  of  a  crop  of  growing  com  by  purchase  at        [  362  ] 
a  sale  under  h  fieri  faciaSy  upon  which  sale  the  landlord  was  paid  a  year's 
rent.    The  landlord,  before  the  com  was  ripe,  distrained  it  for  rent  due 
subsequently  to  the  sale :  Held,  that  the  distress  was  ill.t 

Replevin  for  growing  com.  Cognizances  for  half  a  year's 
rent,  due  the  12th  of  May,  1819.  Pleas.  First,  non  tenuit; 
second,  a  writ  ot  fieri  facias  issued  apon  a  judgment  recovered  by 
the  plaintiff,  in  Hilary  Term,  1819,  against  W.  Peacock,  under 
which  the  sheriff  seized  the  corn  on  the  28th  April,  1819,  and, 
having  paid  the  landlord  one  year's  rent,  sold  the  com  (not  say- 
ing by  agreement  in  writing)  to  the  plaintiff,  who  then  became 
possessed  of  the  same.  There  were  also  pleas,  stating  a  custom 
for  a  waygoing  crop.    General  demurrer  and  joinder. 

HuUock,  Serjt.  for  the  defendant,  stated  the  question  to  be, 

t  By  the  stat.  14  &  15  Yict.  c.  25,  Dallas,  J.  are  still  valuable,  and 

8.  2,  growing  crops  seized  and  sold  are  cited  by  Cave,  J.  in  i2e  Benr. 

under  execution  are  liable  to  distress  Davtesy   Ex  parte   PollerCs    Trustees 

for  accruing  rent.     But  the  prin-  (1885)  55  L.  J.  Q.  B.  217,  219.— 

ciples  enunciated  in  the  judgment  of  B.  0. 

R.B. — VOL.  XXIII.  H   H 
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Peacock     whether  growing  corn  seized  under  a  Jieri  fctcias  is  liable  to  the 
Purvis,      landlord's  distress,  in  respect  of  rent  accruing  subsequently  to  the 
seizure  under  the^./a.,  the  sale,  and  the  sheriff's  departure, 

(BuRBOuoH,  J. :  And  before  the  corn  could  be  taken  away.) 

and  objected,  first,  that  the  pleas  were  bad  on  the  face  of  them, 
in  respect  of  their  not  shewing  (as  he  contended  they  ought  under 
the  Statute  of  Frauds),  that  the  property  in  the  com  (being  an 
interest  in  land)  was  transferred  to  the  plaintiff  by  writing,  a 
degree  of  certainty  necessary  in  a  plea,  though  the  rule  might  be 
otherwise  as  to  a  declaration.  Case  v.  Barber ^\  Emmerson  v. 
HeeliSyl  Crosby  v.  Wadsworth.^  But  the  Court  being  against 
him  on  this  point,  and  observing  that  assignments  of  terms  of 
years  were  commonly  pleaded  without  a  statement  of  any  writing, 
he  then  urged,  that  admitting  that  growing  crops  could  be  taken 
[  •863  ]  in  execution  (*which  could  not  now  be  disputed,  though  it  was  by 
no  means  clear  how  the  law  became  established),  a  party  who 
purchased  such  crops  under  o,  Jieri  facias,  purchased  them,  subject 
to  all  the  legal  liabilities  which  attached  to  them.     *    *    * 

D'Oyley,  Serjt.  for  the  plaintiff : 

If  the  doctrine  advanced  on  the  other  side  be  law,  all  writs  of 
fieri  facias  for  the  sale  of  growing  crops  will  be  nugatory  :  for  no 
[  •364  ]  *man  will  buy,  unless  he  can  be  assured  of  reaping  the  fruits  of 
his  purchase.  Though  after  the  departure  of  the  sheriff,  crops 
sold  under  an  execution  are  not  absolutely  in  cvstodid  legis,  yet 
they  are  still  within  the  object  and  scope  of  the  proceeding ;  that 
proceeding  is  not  a  mere  form  to  transfer  the  property  to  a 
purchaser,  but  has  for  its  object  to  satisfy  a  judgment  creditor, 
who  will  never  be  satisfied  if  a  landlord  can  intervene  and  deprive 
him  of  his  purchase.     *     *    ♦ 

[  365  ]  Hidlock,  in  reply.     *     *     * 

Dallas,  Ch.  J. : 

Though  this  question  is  not  altogether  new,  there  certainly 

are  no  decisions  expressly  in  point.    But  different  cases  have 

t  Sir  T.  Raym.  450.    And  see  1  :f  11  R.  R.  520  (2  Taunt.  38). 

Wms.  Saund.  276,  w.  1,  2.  §  8  R.  R.  566  (6  Eaat,  602). 
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been  referred  to ;  first,  one  in  Willes ;  +  next,  a  case  containing  a  Peacock 
dictum  of  the  late  Lord  Chief  Baron  ;  I  and  I  shall  begin  by  pubVis. 
adverting  to  these,  before  I  proceed  to  investigate  the  principles 
on  which  the  present  case  mast  turn.  In  the  case  in  Willes, 
the  question  now  before  as  was  not  decided,  althoagh  it  was 
presented  for  the  consideration  of  the  Goart ;  becaase,  apon  the 
facts  of  that  case,  it  became  unnecessary  to  decide  it.  But  it  was 
certainly  stated,  that  if  the  present  question  should  occur,  '^  it 
might  have  required  very  good  consideration,  it  being  a  point  of 
great  consequence.  That  goods  taken  in  execution,  or  even  goods 
distrained  damage  feasant,  are  in  the  custody  and  under  the 
protection  of  the  law,  and,  therefore,  cannot  be  distrained  for 
rent,  is  expressly  holden  in  Go.  Lit.  47  a,  and  several  other  books; 
and  we  are  inclined  to  be  of  this  opinion." — "  But  we  think  we 
have  no  occasion  to  enter  any  further  into  this  matter,  because 
we  are  all  clearly  of  opinion,  that  if  there  had  been  no  execution 
in  the  present  case,  yet  the  com  could  not  be  distrained."  That 
case,  therefore,  only  proves  the  Gourt  to  have  thought,  that  this 
point,  if  presented  for  decision,  would  have  required  their  best 
consideration.  GwiUiam  v.  *Barkerl  was  similar,  in  fact,  to  the  I  *366  ] 
present  case,  though  the  question  before  the  Gourt  in  that  case 
is  not  the  question  here. 

It  is  admitted  that  a  dictum  (of  Thomson,  G.  B.)  is  to  be  found 
in  that  case,  in  favour  of  the  landlord's  right  to  distrain,  but 
that  was  not  the  point  on  which  the  decision  turned ;  and  this 
dictum  of  a  moment  is  perhaps  impaired  by  what  follows.  "I 
do  not  think' the  statute  applies  to  corn  in  the  blade  ;  it  would  be 
a  monstrous  thing  to  cut  it  in  such  a  state."  So  that  it  seems 
inconsistent  with  the  argument  used  to-day,  and  with  the  statute, 
because  by  the  statute,  §  corn  in  the  blade  may  be  distrained. 
This,  therefore,  being  a  new  question,  that  is  a  new  question  in 
judgment,  and  one  on  which  no  express  decision  can  be  found, 
we  must  recur  to  principle,  in  order  to  arrive  at  a  decision ;  and, 
in  considering  the  point  on  principle,  we  must  look  to  the  reason 
and  sense  of  the  thing.  With  respect  to  an  execution  on  goods, 
the  course  of  the  sheriff  is  clear  and  easy ;  he  seizes,  makes  a 

t  Eaton  V.  Southhy,  Willes,  131.  §  11  Geo.  II.  c.  19,  s.  8. 

X  GwiUiam  v.  Barker,  1  Price,  277. 

H  H  2 
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Peacock  bill  of  sale,  delivers  the  goods  to  the  purchaser,  and  retires ;  and 
PuBYiSw  ^^7  ^oes  he  deliver  the  goods  ?  because  he  can  deliver  them, 
and  is  therefore  bound  to  do  so :  that  makes  it  necessary  for  us 
to  consider  the  distinction  between  goods  and  growing  com.  It 
is  admitted,  the  law  authorises  growing  corn  to  be  seized ;  and 
why?  to  satisfy  the  judgment. 

But  the  writ  of  fieri  facias  would  be  quite  nugatory  towards 
such  a  purpose,  in  a  case  like  the  present,  if  the  right  of  the 
party  were  to  cease  the  moment  the  bill  of  sale  is  executed,  and 
if  he  were  not  allowed  to  wait  till  the  com  became  ripe  and  valu- 
able in  order  to  reap  the  benefit  of  his  purchase.  With  respect  to 
goods,  it  is  true,  the  sheriff,  or  the  person  purchasing  of  him,  is 
bound  to  remove  them  within  a  reasonable  time ;  but  it  is  to  the 
delivery  that  the  law  looks,  and  that  must  be  made  within  a 
[  *367  ]  reasonable  time ;  so  here,  the  sheriff  is  *bound  to  deliver,  and  in 
a  reasonable  time ;  but  being  so  bound,  when  is  it  he  can  deliver  ? 
when  the  corn  is  ripe ;  and,  after  that  period,  it  must  not  remain 
an  unreasonable  time.  The  question,  therefore,  always  is,  what 
is  a  reasonable  time  for  delivery  ?  and  I  fully  agree  with  the 
counsel  for  the  plaintiff,  that  the  delivery  of  the  crop  and  the 
satisfaction  of  the  judgment,  are  the  objects  of  the  law ;  that  not 
only  things  actually  in  the  hands  of  the  sheriff  are  in  custodid 
legisy  but  that,  virtually,  all  things  taken  in  execution  remain  in 
such  custody  till  the  sheriff  can  deliver  them,  so  as  to  give  effect 
to  the  judgment.  If  there  be  any  doubt  as  to  this,  we  should 
refer  to  the  statutes  respecting  landlords;  by  those  statutes, 
growing  corn  is  considered  as  goods ;  and  the  provisions  touching 
a  distress  of  such  corn  are,  that  it  is  to  be  distrained  as  if  it  were 
goods  and  chattels.  I  put,  therefore,  the  same  construction  on 
this  case,  in  favour  of  creditors,  as  obtains,  under  the  statutes, 
in  favour  of  landlords.  My  opinion  clashes  with  no  authority ; 
and  being  called  on  to  decide  on  principle,  I  think,  on  principle, 
the  defendant  had  no  right  to  distrain. 

Park,  J. : 

The  question  was  well  put  by  the  counsel  for  the  defendant, 
with  the  addition  which  was  made  by  my  brother  Burrouoh  ;  and 
that  is  the  fair  question  in  this  case.   If  the  decision  of  the  Court 


voL.xxm.]     1820.    C.  P.    2  BROD.  &  B.  367— S68-  469 

were  any  other  than  it  is  to  be,  the  effect  of  the  law  would  be     Pbaoook 
entirely  destroyed;  because,  how  could  the  law  be  available  to      purVis. 
execution,  if  those  who  purchased  under  a  sheriff  were  not 
allowed  to  retain  what  they  had  bought  ?    But  the  doctrine  is 
not  entirely  new ;  for,  though  there  was  no  direct  decision  on 
the  point  in  the  case  in  Willes,  the  language  of  the  Court,  there, 
is  a  pretty  strong  argument,  to  shew  that  their  opinion  was 
against  what  the  defendant  contends  for.    I  agree  with  the 
counsel  for  the    plaintiff  in  his    argument,  that  if    the  law 
authorises  *this  property  to  be  taken  under  an  execution,  it      [  •368  ] 
authorises  every  thing  which  will  make  that  execution  available. 
Here,  all  was  done  which  was  requisite  to  render  the  seizure 
legal ;  the  landlord  had  his  deduction  fairly  allowed  at  the  time, 
and  the  purchaser  must  be  allowed  to  retain  what  the  law  has 
given  him. 

BUBBOUOH,  J. : 

I  have  a  high  opinion  of  whatever  proceeded  from  the  late 
Chief  Baron  Thompson,  but  I  do  not  think  that  which  has  been 
ascribed  to  him  was  his  deliberate  opinion ;  and  the  intimation 
of  the  Court  in  Willes  is  an  authority  the  other  way.  I  am 
clearly  of  opinion  that  these  goods  were  in  the  custody  of  the 
law.  For,  how  does  the  case  stand  ?  Here  is  a  judgment 
creditor,  who  purchases  growing  com  under  an  execution,  but  he 
has  no  satisfaction  till  the  com  is  carried  away,  and  till  then,  he 
is  under  the  protection  of  the  law.  The  case  of  assignees  and 
executors  differs  from  the  present :  they  stand  only  in  the  place 
of  the  bankrupt  and  testator,  and  there  is  a  continuation  of  the 
same  right  of  property ;  here,  the  property  is  transferred  from 
one  hand  to  another.  Supposing  we  were  not  to  decide  as  we  have 
done,  it  would  only  alter  the  practice,  and  cause  executions  to  be 
kept  alive  from  term  to  term,  it  being  clear  that  the  landlord  is 
entitled  to  no  more  than  one  year's  rent  on  the  execution  of  a 
fieri  foetus, 

BiCHABDSON,  J. : 

I  am  of  opinion,  that  crops  in  the  hand  of  the  sheriff's  vendee 
are  protected  from  distress ;  and  this  is  a  necessary  consequence 
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Peacock  of  allowing  such  crops  to  be  liable  to  seizure.  That,  however, 
PttbVib.  ^s  clearly  so,  though  little  on  the  subject  is  to  be  found  in  the 
books.  It  has  always  been  held  as  undoubted,  which  perhaps 
is  the  reason  why  so  little  appears;  such  crops  are  fructus 
indmtrialeSf  which  would  go  to  the  executor,  and  therefore  have 
[  *369  ]  been  considered  seizable  as  goods  *and  chattels.  But,  where  the 
law  authorises  a  seizure,  it  authorises  all  that  which  will  make 
the  seizure  available.  Now  here  the  seizure  would  be  utterly 
unavailable,  if  the  purchaser  could  not  retain  that  which  be 
bought  under  the  sheriffs  sale.  Eaton  v.  Southby\  comes  very 
near  the  present  case,  though  there  it  was  not  necessary  to 
decide  the  point;  but  the  Chief  Justice,  in  delivering  the 
judgment  of  the  Court,  thought  growing  crops  might  be  protected 
after  sale  by  the  sheriff.  Though  the  statute  of  11  Geo.  II.  gives 
landlords  great  powers,  which  they  did  not  possess  before,  yet  it 
only  enabled  them  to  distrain  crops  in  the  same  manner  as  other 
goods.  But  other  goods  must  always  be  taken  as  subject  to  any 
prior  rights  which  may  have  attached  to  them :  here,  a  right 
had  attached  to  the  crop  in  question,  incompatible  with  the  land- 
lord's distress.  In  order,  therefore,  to  make  the  writ  of  fieri 
faciaa  available  to  the  purposes  for  which,  by  law,  it  was  intended, 
there  must  be,  in  this  case. 

Judgment  far  the  plaintiff. 

t  Willee,  131. 
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WHITEHEAD  v.  HOWAED.  1820. 

Nov.  25. 
(2  Brod.  &  Bing.  372—379 ;  S.  C.  5  Moore,  105.)  

Declaration,  that  defendant,  on  consideration,  &c.  promised  to  invest  ^  ^ 
plaintiff's  money  on  good  security :  Breach,  that  he  invested  it  on  bad 
security :  Pleas,  general  issue  and  Statute  of  Limitations  :  Beplication, 
that  defendant  promised  as  above,  within  six  years :  Proof,  that  within 
that  time  defendant  acknowledged  the  security  to  be  bad,  and  promised 
that  plaintiff  should  be  paid  :  Held,  that  plaintiff  could  not  recover,  the 
declaration  stating  no  debt  to  which  the  subsequent  promise  could  be 
applied. 

Held,  also,  that  the  defendant  was  not  liable  on  a  count  upon  an 
account  stated ;  nor  on  a  count  for  money  had  and  received,  as  having 
received  money  for  one  purpose  and  applied  it  to  another. 

Assumpsit.  The  first  count  stated,  that,  in  consideration  the 
plaintiff  would  employ  defendant,  &c.  defendant  undertook  to 
invest  certain  monies  of  plaintiff's  in  good,  valid,  and  sufficient 
security.  Breach,  that  the  defendant  invested  plaintiff's  money 
in  bad  security.  There  were  other  counts  varying  the  statement, 
the  usual  money  counts,  and  a  count  on  an  account  stated. 
Pleas,  general  issue  and  Statute  of  Limitations.  Beplication, 
**  That  defendant  did,  within  six  years  next  before  the  commence- 
ment of  this  suit,  undertake  and  promise  in  manner  and  form  as 
the  plaintiff  hath  above  thereof  complained  against  him." 

At  the  trial,  before  Dallas,  Gh.  J.  Middlesex  sittings  after  [  878  ] 
Trinity  Term  last,  it  was  proved,  that  the  plaintiff,  in  1808,  had 
employed  the  defendant  to  invest  money  for  him  by  way  of 
annuity ;  that  part  of  the  security  proposed  by  the  defendant, 
consisted  of  some  copyhold  premises,  supposed  to  belong  to  one 
Alston;  that  the  defendant  never  inspected  the  rolls  of  the 
manor  in  which  the  copyhold  was  situate ;  that  though,  in  fact, 
Alston  possessed  no  such  copyhold,  the  plaintiff's  money  was 
made  over  to  Alston,  who  granted  an  annuity  for  it,  which  was 
paid  by  the  hands  of  the  defendant,  till  1814,  when  Alston 
became  bankrupt;  that,  at  the  time  of  the  transaction,  the 
plaintiff's  two  sons  were  clerks  in  the  defendant's  office,  were  in 
some  degree  consulted,  by  the  plaintiff,  and  might,  if  they  had 
thought  fit,  have  inspected  the  rolls  of  the  manor ;  that,  upon 
Alston's  bankruptcy,  and  the  state  of  the  security  being  dis- 
covered, Gibbs,  the  defendant's  managing  clerk,  promised  that 
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Whitehead  the  plaintiff  should    be  paid,  which  promise  was  afterwards 
Howard,     recognised  and  confirmed  by  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff,  the  learned  Judge 
reserving  it  to  the  defendant  to  move  to  set  aside  the  verdict,  and 
enter  a  nonsuit.    Accordingly, 

Vaughan,  Serjt.  having  obtained  a  rule  to  that  effect. 

Lens  and  Pell,  Serjts.  for  the  plaintiff,  admitted,  that  there 
might  be  some  difficulty  as  to  the  special  count,  or  the  subse- 
quent promise,  after  the  decision  in  Short  v.  McCarthy  ;t  but,  at 
all  events,  the  money  might  be  recovered,  on  the  count  for 
money  had  and  received,  on  the  ground  that  when  a  party 
receives  money  for  one  purpose  and  applies  it  to  another,  the  party 
furnishing  the  money  may  call  for  it  again,  in  consequence  of  hia 
[  •374  ]  *instructionB  not  having  been  pursued.  Here,  the  defendant 
received  the  money,  for  the  purpose  of  investing  it  in  good 
security ;  but,  disobeying  such  instruction,  he  chose  to  invest  it 
in  bad  security ;  and  after  this  misapplication,  the  plaintiff  could 
only  consider  the  defendant  as  having,  at  least,  received  the 
money  to  the  plaintiff's  use. 

(Dallas,  Ch.  J.:  You  must  make  out  that  the  defendant 
received  the  money ;  whereas  it  was  transferred  to  Alston,  and 
the  annuity  actually  paid  for  some  time.) 

It  was  very  probable,  from  the  evidence,  that  Alston's  name  was 
only  colourably  introduced,  and  that  he  never,  in  fact,  received 
the  money.  The  annuity  was  never,  in  fact,  paid  by  him  to  the 
plaintiff,  but  only  an  account  kept  up  in  the  defendant's  books ; 
and  this,  coupled  with  the  defendant's  expressions,  must 
certainly  entitle  the  plaintiff  to  recover  on  the  count  upon  an 
account  stated. 

Vaughan,  Serjt.  contra^  was  stopped  by  the  Court. 

Dallas,  Gh.  J. : 

I  am  of  opinion,  that,  in  this  case,  a  nonsuit  must  be  entered. 
t  22  E.  E.  603  (3  B.  &  Aid.  626). 
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I  shall  first  consider  the  case  as  it  stands  upon  the  facts,  and  whitehead 
those  facts  I  shall  first  view,  without  reference  to  the  manner  in  howabd. 
i^hich  the  action  is  framed.  It  appears,  then,  that  Howard,  who 
carried  on  the  business  of  negotiating  annuities,  was  employed 
by  Alston,  to  raise  a  sum  of  money  upon  annuity  security. 
Howard  applied  to  the  plaintiff,  or  the  plaintiff  to  Howard,  one 
or  the  other,  it  is  immaterial  which ;  but  the  material  fact  is, 
that  Howard  represented  part  of  the  security  to  consist  of  a  copy- 
hold estate,  which  he  said  Alston  possessed,  but  which,  it  turned 
out,  Alston,  at  that  time,  did  not  possess  ;  Howard  having  made 
no  search  or  enquiry  one  way  or  the  other.  It  is  necessary  to 
observe  here,  that  the  plaintiff  did  not  repose  his  confidence  in 
Howard  alone ;  he  confided  also  in  *his  own  sons ;  they  might  [  •sts  ] 
have  made  a  search  if  they  had  thought  it  fit,  and  there  was  a 
negligence  in  their  not  doing  so.  It  does  not  appear  that  there 
is  any  thing  in  the  facts  of  the  case,  which  would  warrant  us  in 
saying,  that  there  was  any  fraud  on  the  part  of  Howard ;  but 
clearly  there  was  gross  negligence.  Supposing,  then,  an  action 
to  have  been  brought  against  Howard,  on  the  ground  of  his  not 
exercising  a  proper  degree  of  care  in  his  business,  in  such  an 
action,  properly  framed,  the  plaintiff  might  certainly  have  re- 
covered. This  action  is  not  so  brought,  but  is  framed  on  the 
footing  of  an  express  undertaking  having  been  given  by  Howard, 
for  the  validity  and  sufficiency  of  the  security  in  question.  Here, 
it  appears,  the  defendant's  liability  on  such  an  undertaking,  is 
barred  by  the  Statute  of  Limitations,  unless  a  subsequent  promise 
can  be  established;  and,  if  so,  the  first  question  would  be, 
whether  the  liability  of  the  defendant  can  be  revived  by  any 
subsequent  promise  to  pay  a  debt,  with  which  he  was  not 
originally  chargeable;  and,  upon  this  head,  there  can  be  no 
ground  for  doubt,  the  debt  originally  not  being  any  debt  of 
Howard's.  To  revive  a  debt  by  promise,  and  take  a  case  out  of 
the  statute,  there  must  be  an  antecedent  debt ;  and  if  a  promise 
should  be  made,  where  there  is  no  antecedent  debt,  it  would  be 
necessary  to  frame  a  special  declaration  on  such  a  promise. 
Confining  myself,  then,  for  the  present,  to  what  appears  in  the 
special  count  of  the  declaration  before  me,  it  seems  to  me,  that 
this  case  is  decided  by  that  of  Short  v.  McCarthy.    The  facts  of 
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Whitehead  that  case  were,  that  in  December,  1812,  the  plaintiff  having 
HowABD.  agi^^d  to  give  a  Mrs.  Shaun  3402.  for  her  interest  in  7002.  Bank 
annaities,  applied  to  the  defendant,  who  was  an  attorney,  for  the 
purpose  of  having  the  bargain  carried  into  effect.  The  instruc- 
tions given  were  that  the  defendant  should  see  that  every  thing 
[  •sre  ]  ^as  right.  The  deeds  were  accordingly  *prepared  and  executed 
at  the  time,  and  the  money  was  then  paid  by  the  plaintiff.  It 
subsequently  turned  out,  that  no  enquiries  had  been  made  at  the 
Bank  of  England,  and  that  there  was  no  such  stock  to  which 
Mrs.  Shaun  was  entitled ;  this  discovery  was  made  in  August, 
1818.  So  far  the  two  cases  are  similar.  Here,  the  defendant 
omitted  to  search  the  rolls  of  the  manor ;  there,  he  neglected  to 
search  the  books  of  the  Bank.  The  action  against  the  defendant 
in  that  case,  having  been  commenced  subsequently  to  1818,  he 
pleaded  that  the  cause  of  action  did  not  accrue  within  six  years, 
and  it  was  held,  that  the  plaintiff  was  entitled  to  recover.  Then 
follows  that  which  makes  the  two  cases  exactly  agree.  "  The 
defendant,  on  being  applied  to,"  (in  August,  1818)  "  said  that  it 
was  owing  to  an  omission  of  his  clerk,  and  that  he  was  respon- 
sible." The  Court  held,  that  there  could  be  no  recovery  on  this 
subsequent  acknowledgment,  except  under  a  declaration  framed 
for  the  express  purpose.  Admitting,  then,  the  negligence  of  the 
defendant  here,  in  not  having  searched  the  rolls  of  the  manor, 
and  admitting  his  having  made  an  absolute  promise  to  pay, 
(which  I  think  a  little  questionable,  but  the  jury  having  so  found 
it,  we  must  take  it  to  be  an  absolute  promise,)  Short  v.  McCarthy 
is  precisely  in  point  to  shew,  that,  upon  a  special  count  such  as 
the  present,  the  plaintiff  cannot  recover.  This  brings  me  to  the 
count  for  money  had  and  received,  and  there  is  no  foundation 
whatever  for  the  plaintiff's  recovering  on  that  count. 

It  is  urged,  that  the  plaintiff  may  recover  on  this  count, 
because  the  consideration  having  totally  or  partially  failed,  by 
the  failure  of  the  security  and  the  annuity  ceasing  to  be  paid,  the 
plaintiff's  money  must  be  deemed  to  have  been  bad  and  received 
by  the  defendant  to  the  plaintiff's  use.  With  respect  to  that,  if 
there  were  any  foundation  for  so  contending,  the  argument 
[•377]  *would  have  been  used  in  Short  v.  McCarthy;  but  it  never 
occurred  to  the  counsel  there,  to  turn  round  and  say,  that  on  the 
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consideration  failing,  the  broker  could  be  deemed  to  have  received  Whitehead 
the  money,  which,  in  fact,  went  to  his  employer.  Is  this,  then,  Howard, 
money  had  and  received  by  Howard  to  the  use  of  the  plaintiff? 
If  an  action  had  been  brought  against  Alston,  on  the  ground  of 
the  consideration  failing,  he  would  have  been  bound  to  pay,  and 
that  alone  might  be  an  answer  to  the  question,  whether  Howard 
had  received  this  money  to  the  use  of  the  plaintiff.  So  to  con- 
strue it,  would  be  to  extend  the  doctrine  of  money  had  and 
received,  infinitely  beyond  all  bounds,  within  which  it  has 
hitherto  been  confined.  It  may  be  admitted,  that,  if  this  were  a 
mere  colourable  transaction,  and  Alston  had  never  received  the 
money,  it  might  be  placed  on  the  footing  of  money  had  and 
received ;  but  what  are  the  facts  ?  the  money  was  to  be  paid  over 
to  Alston ;  it  was  actually  paid  over,  and  Alston  continued  to  pay 
the  annuity  till  he  became  bankrupt.  Can  it  be  said  that 
Howard,  because  he  was  guilty  of  negligence,  became  the  party 
who  granted  the  annuity,  who  received  the  consideration  for  it, 
and  paid  the  annuity?  If  he  received  the  money  at  all,  he 
received  it  to  the  use  of  Alston  ;  and  here,  the  plaintiff  has  not 
only  been  paid  on  account  of  the  annuity  by  Alston,  but  has 
proved  the  debt  under  his  commission.  There  is  no  pretence 
for  saying  that  any  ground  exists  for  the  plaintiff's  recovering  on 
the  count  for  money  had  and  received ;  and  as  little  is  there  for 
saying  he  ought  to  recover  upon  the  account  stated.  A  party 
can  only  recover  upon  a  count  on  an  account  stated,  where  a 
debt  actually  exists.  Here,  there  was  no  debt  from  Howard, 
who  only  negotiated  between  the  plaintiff  and  Alston.  I  am, 
therefore,  bound  to  adhere  to  the  opinion  which  I  formed  at  the 
trial. 

Pabk,  J. :  .  [  878  ] 

I  am  of  the  same  opinion,  though  some  difficulty  was  raised  at 
first,  by  the  apparent  hardship  of  the  case.  We  must  take  care, 
however,  that  such  appearances  do  not  lead  us  to  decide  contrary 
to  what  is  law.  There  being  no  special  count  as  to  any  revival 
of  an  old  debt,  we  must  assume  that  this  was  an  absolute 
promise,  and  then  the  case  is  not  distinguishable  from  that  of 
Short  V.  McCarthy.    I  am  not  aware  of  any  case  where  the 
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Whitehead  doctrine  of  a  revival,  after  the  operation  of  the  Statute  of  Limita- 
Howard,  tions,  has  applied  to  any  thing  but  an  actual  debt.  Here,  there 
was  no  debt  contracted  by  the  defendant,  but  he  was  guilty  of 
gross  negligence.  The  great  point  was,  to  shew  that  this  was 
money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff,  and  it  was  dextrously  argued,  that  it  was  doubtful, 
from  the  evidence,  whether  Alston  ever  had  the  money  at  all, 
and  that,  therefore,  the  introduction  of  his  name  by  the  defen- 
dant might  have  been  merely  colourable ;  but,  as  no  fraud  was 
found  by  the  jury,  it  would  be  too  much  to  assume  this,  after  the 
lapse  of  so  long  a  period.  As  to  the  count  on  an  account  stated, 
a  debt  must  have  existed,  to  render  that  count  available.  I 
think,  therefore,  that  a  nonsuit  must  be  entered. 

BURROUGH,  J. : 

The  only  action  proper  in  this  case,  would  have  been  an  action 
for  negligence,  but  the  time  for  that  has  long  gone  by,  and  con- 
tracts of  this  sort  are  not  capable  of  being  revived  by  any 
subsequent  promise.  An  action  for  money  had  and  received 
will  not  lie  against  a  person  who  immediately  pays  the  money 
over  under  the  directions  of  the  plaintiff;  and  it  is  clear,  from 
the  circumstance  of  the  annuity  having  been  paid  six  years,  that 
this  money  was  paid  by  the  plaintiff,  in  order  to  its  being 
immediately  paid  over  to  the  grantor  of  the  annuity ;  then,  in 
order  to  recover  on  a  count  for  an  account  stated,  there  must  be 
[  ♦879  ]  an  existing  debt.  I  •am  further  of  opinion,  in  this  case,  that 
there  was  no  absolute  promise  to  pay,  on  the  part  of  the  defen- 
dant, but  a  promise  to  pay,  contingently,  on  the  event  of  Alston's 
effects  turning  out  insufBcient;  and  what  was  said  by  the 
defendant  subsequently,  must  have  had  reference  to  this  con- 
tingent promise. 

Rtde  ab8olute.\ 

t  Bichardson,  J.  was  abeent. 
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DAVIDSON  V.   CASE.  i82o. 

Nov.  27. 
(2  Brod.  &  Bing.  379       ;  8.  0.  5  Moore,  116 ;  8  Price,  642.)  

[The  decision  of  the  Exchequer  Chamher  in  this  case  will  he      Chamber. 
found  with  the  report  of  the  case  in  the  King's  Bench  (Case  v.       ^       ^ 
Davidson),  in  17  R.  R.  280,  289.] 


C.  p.    HILARY    TERM. 


CHAD,   Bart.   v.   TILSED.  i82i. 

(2  Brod.  &  Bing.  403—409 ;  S.  C.  6  Moore,  185.)  _L  ' 

A  grant  of  wreck  was  made  by  Hen.  II.  to  the  proprietors  of  certain  I  ^^^  J 
lands  on  the  coast,  and  confirmed  by  Hen.  VIII.  The  proprietors  of 
those  lands  haying,  40  years  ago,  with  a  view  to  reclaim  sea  mud,  run 
an  embankment  across  a  small  bay,  which  was  used  to  be  left  almost 
dry  at  low  water,  and  having  ever  since  asserted,  without  opposition, 
an  exclusive  right  to  the  soil  of  the  bay,  though  the  bank  was  forced  by 
tempest :  Held,  that  such  usage  was  evidence  whence  anterior  usage 
might  be  presumed,  which,  coupled  with  the  general  terms  of  the  grant, 
served  to  elucidate  it,  and  to  establish  the  right  so  asserted. 

Trespass  qtuire  clausum  /regit.  Pleas,  first,  general  issue; 
second,  leave  and  licence ;  third,  that  the  locus  in  quo  was  part 
of  Poole  harbour ;  fourth,  that  the  locus  in  quo  was  an  arm  of 
the  sea,  and  that  the  defendant  entered  there  to  fish,  as  he  law- 
fully might.  The  replication  traversed  these  pleas :  the  rejoinder 
took  issue  on  the  replication.  At  the  trial  before  Graham,  B. 
Dorchester  Summer  Assizes,  1820,  the  plaintiff,  who  was  pro- 
prietor of  Brownsea,  an  island  of  about  1,000  acres,  lying  within 
the  ambit  of  Poole  harbour,  deduced  title  to  the  island,  including 
the  locus  in  quo,  from  the  Sturt  family  and  the  abbot  of  Geme. 
A  grant  of  wreck  from  Henry  the  Second,  in  the  first  year  of  his 
reign,  1154,  to  the  abbot  of  Geme,  confirmed  by  inspeximus  in 
the  first  year  of  Henry  the  Eighth,  was  proved ;  also,  a  grant 
from  Henry  the  Eighth,  in  the  86th  year  of  his  reign,  to  the 
Earl  of  Oxford,  of  the  island  of  Brownsea,  and  a  grant  of  the 
same  year  from  the  Earl  of  Oxford  to  Richard  Duke  of  the  same 
island,  with  wreck  of  the  sea.    At  one  extremity  of  the  island  is 
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Chad  a  bay  of  about  60  acres,  called  St.  Andrew's  Bay,  which,  at  low 
TiLSED.  water,  becomes  a  great  expanse  of  uncovered  mud,  intersected 
by  a  small  inlet  or  gully  only  a  few  feet  wide,  called,  in  the 
language  of  the  country,  a  lake.  In  this  lake  there  is  about 
three  or  four  feet  water  at  low  tide,  and  about  the  same  depth 
over  the  adjacent  mud  at  high  tide.  About  forty  years  ago, 
Mr.  Sturt,  at  a  great  expense,  constructed  an  embankment  all 
across  the  chord  of  St.  Andrew's  Bay,  with  a  view  to  reclaim  the 
mud  and  bring  it  into  cultivation,  and  frequently  made  use  of 
the  seaweed,  and  mud  and  gravel,  which  was  within  the  bank. 
[  *404  ]  The  bay  is  about  a  mile  and  a  half  from  Poole,  in  full  *view  of 
the  town;  and  no  opposition  was  ever  made  to  Mr.  Sturt's 
undertaking.  The  bank  was  afterwards  forced  by  a  storm,  and 
the  sea  again  entered  the  space  within,  at  high  tide.  Mr.  Sturt, 
however,  always  treated  it  as  his  exclusive  property;  and  no 
fisherman  or  other  person  was  permitted  to  remain  in  the  gully 
or  lake,  until  Mr.  Sturt's  consent  had  been  obtained.  Repeated 
assertion  of  property,  on  his  part,  was  proved ;  and  uniform 
acquiescence  therein,  as  also  collection  of  wreck  in  St.  Andrew's 
Bay,  and  application  of  it  to  his  own  use.  It  was  admitted  that 
St.  Andrew's  Bay  formed  no  part  of  the  harbour  of  Poole,  and 
that  vessels  of  any  burthen  could  never  float  there. 

The  case  on  the  part  of  the  defendant,  who  had  insisted  on 
fishing  in  the  lake  or  gully  within  the  artificial  embankment, 
consisted  of  two  grants  of  the  locus  in  quo :  the  first  to  the  Duke 
of  Richmond,  for  81  years,  in  the  18th  year  of  Charles  the 
Second  ;  the  second  to  Robert  Gifford,  for  41  years,  in  the  17th 
year  of  the  same  reign,  (wherein  the  spot  in  question  was  de- 
scribed as  waste  land,  and  ooze  and  ooze  lands,  the  grantee 
having  covenanted  to  endeavour  to  reclaim  and  bring  it  into 
cultivation  within  seven  years,)  and  of  an  attempt  to  prove  that 
the  locus  in  quo  had,  previously  to  Mr.  Sturt's  time,  been 
commonly  fished  on;  as  also  afterwards,  in  defiance  of  his 
assertion  of  property.  This,  however,  was  not  satisfactorily 
established ;  and  it  appearing  that  nothing  had  ever  been  done 
under  the  grants  of  Charles  the  Second,  the  jury,  without 
allowing  the  learned  Baron  to  conclude  his  summing  up,  found 
a  verdict  for  the  plaintiff. 
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Lensy  Serjt.  in  the  last  Term  had  obtained  a  rule  nisi  for  a  Chad 
new  trial,  chiefly  on  the  ground  that  the  soil  between  high  and  tilsbd. 
low  water-mark  was  vested  in  the  Crown,  and  so  open  to  the 
public,  and  that  a  mere  grant  *of  wreck  did  not  convey  any  right  [  '^os  ] 
to  the  soil :  that  the  grants  in  the  time  of  Charles  the  Second 
were  utterly  inconsistent  with  any  such  supposed  right  in  the 
owners  of  Brownsea ;  for,  if  the  soil  of  St.  Andrew's  Bay  had 
belonged  to  them,  the  Crown  never  would  have  granted  it  to  the 
Earl  of  Oxford  :  that,  even  if  the  grant  of  wreck  could  give  any 
right  to  the  soil  of  the  shore,  by  the  ''  shore  "  must  be  under- 
stood a  certain  space  following  the  arc  of  the  bay,  upon  which, 
indeed,  a  vessel  might  be  wrecked,  and  not  the  soil  of  the  centre 
of  the  bay,  where,  at  high  tides,  vessels  could  not  easily  be  lost : 
that  if  the  law  were  thus,  Mr.  Sturt's  acts  were  only  acts  of 
usurpation ;  and  usage  of  forty  years,  founded  on  usurpation, 
could  not  confer  a  right.  It  was  urged,  also,  that  perhaps  the 
corporation  of  Poole  might  have  been  in  confederacy  with 
Mr.  Sturt,  and  that  such  a  contrivance  ought  not  to  deprive  the 
fishermen  of  their  right  to  fish  over  the  locvs  in  quo.  He  cited 
Vooght  V.  Winch  A 

Pell,  Serjt.  contra,  insisted  that  what  Mr.  Sturt  had  done 
forty  years  ago,  openly  and  unopposed,  together  with  his  subse- 
quent assertion  of  property  so  uniformly  acquiesced  in,  though 
not  of  themselves  constituting  any  right,  were  evidence  from 
whence  anterior  usage  and  anterior  assertion  of  right  might  be 
presimied ;  that  such  anterior  usage  must  be  so  ancient  as  to 
afford  the  best  interpretation  of  the  nature  of  the  original  grant; 
and  that  a  prescription  of  such  antiquity,  coupled  with  the 
general  grant,  was  quite  conclusive  as  to  the  plaintiff's  right. 

Lens  having  been  heard  in  support  of  his  rule,  the  Coubt 
now  gave  judgment : 

Dallas,  Ch.  J. : »  [  406  ] 

I  agree  that  cases  of  this  sort  may  rest  on  one  or  both  of  the 
two  following  grounds,  that  is  to  say,  on  grant,  or  on  usage 
which  presupposes  a  grant :  I  agree  also,  that  in  the  case  of  a 
grant,  no  usage,  however  long,  can  countervail  the  clear  words 

t  21  R.  E.  447  (2  B.  &  Aid.  662). 
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Chad  of  the  instrument,  for  what  is  done  under  usurpation  cannot  con- 
TiLSED.  Btitute  a  legal  usage  :  but,  it  is  equally  clear,  that  when  a  grant 
of  remote  antiquity  contains  general  words,  the  best  exposition 
of  such  a  grant  is  long  usage  under  it.  Unless,  therefore,  the 
usage  of  forty  years  ago  can  be  proved  to  have  originated  in 
usurpation,  it  is  evidence,  whence  usage  anterior  to  that  time 
may  be  presumed  :  and  such  a  length  of  modern  usage,  connected 
with  the  ancient  usage,  affords  the  strongest  exposition  of  the 
meaning  of  the  original  grant.  The  rule  laid  down  in  a  book  of 
authority  on  this  subject  is, ''  If  the  language  of  an  ancient  grant 
be  obscure  or  doubtful,  constant  usage  may  be  resorted  to,  to 
expound,  though  not  to  control  the  deed;"  and  the  uniform 
course  of  modem  authorities  shews,  that  however  general  the 
grant,  usage  may  afford  a  true  construction  of  it,  reducing  this 
question  to  a  question  of  fact,  namely,  what  was  the  usage  here  ? 
I  agree  that  if  the  usage  be  only  of  forty  years'  duration,  and  be 
applied  to  establish  an  exclusive  right  over  an  arm  of  the  sea, 
this  could  not  destroy  the  right  of  the  subject,  but  we  must  look 
to  the  way  in  which  this  modem  usage  arose,  and  that  is  as 
strong  as  possible  to  establish  the  plaintiff's  claim ;  his  prede- 
cessor raises  a  bank  in  the  face  of  the  whole  town  of  Poole,  and, 
according  to  the  pleas,  in  a  place  which  was  part  of  the  harbour 
in  which  all  the  inhabitants  of  the  town  had  an  interest.  This 
was  done  at  considerable  expense,  and  occupied  a  great  length  of 
time.  After  the  bank  had  been  broken  down,  there  was  no 
interruption  of  the  plaintiff's  assertion  of  his  claim  :  permission 
to  enter  within  the  bank  was  constantly  asked,  and  given  or 
[  ^407  ]  ♦refused  as  to  the  proprietor  seemed  fit.  The  usage  was  as 
strong  as  it  possibly  could  be  under  such  circumstances.  But  it 
was  asked, — if  the  corporation  of  Poole  had  been  in  confederacy 
with  the  then  proprietor  of  the  island,  and  did  not  choose  to  sue 
upon  this  usurpation,  should  a  poor  fisherman  by  such  means  be 
deprived  of  his  right  ?  Certainly  not.  However,  if  so  general  a 
right  had  existed,  it  may  be  presumed  any  usurpation  on  that 
right  would  have  been  resisted.  And  why  are  we  to  presume 
any  such  confederacy  between  the  owner  of  the  island  and  the 
corporation  of  Poole  ?  I  have  said,  that  where  the  words  of  a 
grant  are  general,  they  must  be  explained  by  usage.    The  grant 
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of  Henry  II.,  conveys  the  island  of  Brownsea,  and  its  shores  ;  Chad 
What  then  are  its  shores? — what  usage  has  pointed  out.  And  Txlsed 
if  I  find  the  usage  such  as  existed  here,  how  can  I  resist  the 
evidence  ?  It  is  urged,  that  this  is  only  a  grant  of  wreck,  but 
wreck  must  rest  on  the  soil,  usage  must  determine  what  has  been 
deemed  soil,  and  vessels  of  burthen  could  at  no  time  float  over 
the  mud  in  question.  The  lakes  which  have  been  mentioned, 
were  only  such  small  inlets  as  everywhere  intersect  the  shore. 
The  grants  of  Charles  IE.  confirm  this  usage,  inasmuch  as  those 
grants  were  never  acted  on  or  acquiesced  in  by  the  owner  of  the 
island.  I  think,  therefore,  the  question  has  been  properly  dis- 
posed of,  and  that  a  new  trial  cannot  be  granted. 

Park,  J. : 

If  the  grants  in  question  contained  any  thing  inconsistent  with 
the  usage  established,  the  case  might  be  different,  but,  the  grant 
consisting  of  general  words,  we  are  driven  to  enquire  what  has 
been  the  usage  under  it.  That  is  all  one  way,  and  it  is  reason- 
able to  suppose  it  was  the  same  in  ancient  times  as  at  present. 
Nothing  in  the  present  decision  will  conflict  with  that  of  Vooght 
V.  Winch,  which  only  decided  that,  in  a  public  navigable  *river,  [  *408  ] 
twenty  years'  possession  of  the  water  at  a  given  level  is  not  con- 
clusive as  to  the  right. 

BURROUGH,  J. : 

The  verdict  in  this  case  is  not  contrary  to  the  legal  effect  of 
the  evidence,  but  serves  to  confirm  the  construction  put  on  the 
grants.  The  first  contains  a  grant  of  wreck  to  the  abbey  of 
Ceme,  throughout  all  their  lands  upon  the  sea,  which  shews  they 
had  other  lands  besides  the  main-land  of  Brownsea ;  now  what 
could  these  other  lands  be  but  the  land  in  question  ?  As  to  the 
grants  produced  by  the  disfendant,  deeds  produced  by  a  party 
avail  him  nothing,  unless  the  possession  has  gone  consistently 
with  them :  Here,  the  parties  who  received  the  first  grant  from 
Charles  II.,  did  nothing  under  it ;  then  other  adventurers  came 
forward,  who  also  failed  to  make  any  attempt  conformable  to 
their  grant.  For  what  reason  did  both  these  parties,  who 
thought  it  beneficial  to  take  the  grant,  abstain  from  acting  under 

R.R. — ^voL.  xxm.  I  I 
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Chad  it^  but  because  they  found  a  person  in  possession  under  a  former 
TiLSKD.  grant  ?  Then,  the  assertions  of  right  on  the  part  of  the  plaintiff 
are  strong  beyond  all  measure ;  and  though  the  erection  of  the 
bank  forty  years  ago  would  not  of  itself  confer  a  title,  yet,  from 
such  erection  unopposed  and  the  subsequent  uniform  usage,  prior 
usage  to  the  same  effect  may  be  presumed,  which,  coupled  with 
the  general  terms  of  the  grant,  establish  the  plaintiffs  claim 
beyond  dispute. 

BiCHABDSON,  J. : 

The  evidence  of  assertion  of  right  on  the  part  of  the  plaintiff 
and  those  under  whom  he  claims  is  indeed  abundantly  strong ; 
however,  I  should  agree  that  the  legal  effect  of  this  evidence 
would  not  invest  him  with  a  title,  and  that  the  whole  might 
amount  to  nothing  more  than  usurpation,  if  it  were  quite  clear 
that,  prior  to  the  construction  of  the  embankment  forty  years 
[  *409  ]  ago,  the  public  had  any  right  over  the  loais  in  qtu).  ♦But  in  this 
case  as  in  every  other,  modem  usage  of  forty  years'  duration  is 
evidence  not  only  for  that  period,  but  evidence  from  which  it 
may  be  presumed,  that  the  same  course  was  pursued  in  earlier 
times,  if  nothing  is  shewn  to  the  contrary.  Here  there  was 
evidence  that  the  usage  had  been  the  same  almost  time  out  of 
mind  ;  that  the  land  in  question  was  littus  maris,  not  indeed  so 
dry  as  terra  firmay  but  still  shore  of  the  sea,  and  not  covered  at 
low  water,  with  the  exception  of  a  small  lake  or  inlet :  the  place, 
therefore,  falls  within  the  description  of  land,  about  which  there 
can  be  no  doubt  as  to  the  law,  that  an  individual  may  claim  a 
right  in  it,  either  by  grant  or  by  usage  independently  of  grant. 
Most  of  the  evidences,  which  Halet  enumerates  as  denoting  such 
a  right  exist  here  ''  constant  and  usual  fetching  gravel  and  sea- 
weed and  sea-sand,  between  the  high  water  and  low  water  mark, 
and  licensing  others  so  to  do  ;  inclosing  and  imbanking  against 
the  sea,  and  enjoyment  of  what  is  so  inned ;  enjoyment  of  wrecks 
happening  upon  the  sand."  The  grants  of  Charles  11.  call  the 
spot  in  question  ooze  land,  and,  therefofp,  itre  evidence  to  shew 
that,  even  in  those  days,  the  place  was  considered  as  between 
high  and  low  water  mark;  and,  as  nothing  was  done  under 
t  De  Jure  Mans,  pars  1,  c.  6,  p.  27. 
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them,  they  rather  make  against  the  defendant  than  for  him,  as       chad 
it  should  thereby  seem  that,  when  the  grantees  came  to  act      tilsedj 
mider  their  grant,  they  fomid  an  obstacle  in  an  earlier  and  better 
title. 


CHAELES     CHEISTIE,     GEOEGE     ALEXANDEE  i^^i. 

WYLIE,   AND  WILLIAM  ATKINSON,  Assignees  ^' 

OF  THE  Estate  and  Effects  of  GEOEGE  LAING,  ^*^®^ 
A  Bankeupt,  v.  lewis  LEWIS.f 

(2  Brod.  &  Bing.  410—446 ;  S.  G.  5  Mooie,  211.) 

By  charter-party  between  defendant,  owner  of  a  ship,  and  G.  L., 
defendant  granted  and  to  freight  let,  and  G.  L.  took  and  to  freight  hired 
the  ship  for  the  voyage.  Defendant  coyenanted  that  the  master  should 
receive  on  board  at  London,  goods  to  be  sent  alongside  by  G.  L.,  and 
deliver  them  from  alongside  at  Newfoundland,  according  to  bills  of 
lading,  there  receive,  and  deliver  at  Demerara  other  goods,  in  like 
manner ;  and  there,  in  like  manner,  receive  other  goods,  and  deliver 
them  in  the  London  Docks,  according  to  bills  of  lading ;  and  that  the 
ship's  boats  should  assist  in  loading  and  unloading,  so  as  the  exclusive 
duties  and  operations  of  the  ship  should  not  be  thereby  impeded.  In 
consideration  whereof  G.  L.  covenanted  to  send  and  take  from  alongside 
goods,  and  to  pay  for  the  freight  and  hire  of  the  ship  for  the  voyage 
2,600/.,  with  primage,  &c.,  one  quarter  part  thereof  on  delivery  of  goods 
at  Newfoundland,  by  good  bills  at  60  days'  sight  on  London,  and  the 
remainder  by  good  bills  at  two  months'  date  from  the  day  of  the  ship's 
report  inwards  at  the  port  of  London.  The  voyage  was  performed,  and 
goods  of  third  persons  brought  from  Demerara  under  bills  of  lading, 
deliverable  to  tiie  consignees  on  payment  of  certain  specified  freights 
therein  mentioned,  which  freights  tiie  defendant  received,  no  bill  for 
the  three  quarters  freight  per  charter-party  having  been  given  or 
tendered  to  him,  and  a  bill  for  one  quarter  given  at  Newfoundland 
having  been  dishonoured :  Held,  (Dallas,  Ch^J.  dissentienie,)  first,  that, 
notwithstanding  the  words  of  grant,  taking  the  whole  charter-party 
into  consideration,  the  possession  of  the  ship  did  not  pass  to  the 
freighter,  but  remained  in  the  owner;  and  that,  as  the  freight  per 
charter-party  was  to  be  paid  to  him  by  good  bills,  prior  to  the  delivery 
of  the  homeward  cargo,  he  had  a  lien  thereon  for  the  freight :  secondly, 
that  he  had  a  right  to  receive  the  freight  per  bills  of  lading  from  the 
consignees,  and  had  a  like  lien  on  the  freight  when  so  received. 

Assumpsit  for  money  Jiad  and  received  by  the  defendant  for 
the  use  of  George  Laing,  before  he  became  a  bankrapt,  and  also 

t  For  more  recent  cases  where  the     this  point  has  come  into  question, 
construction  of  a  charter-party  upon      see  Newberry  v.   Colvin  {Cdvin   v. 

I  I  2 
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CHBI8TIE  for  money  had  and  received  by  the  defendant,  to  the  use  of  the 
Lkwis.  plaintiffs  as  assignees  of  the  estate  and  effects  of  the  said  George 
Laing,  after  his  bankraptcy.  The  declaration  contained  the 
other  asoal  money  counts,  with  an  accomit  stated.  The  defen- 
dant pleaded  the  general  issue.  At  the  trial  of  the  cause  before 
GiBBS,  Ch.  J.  (London  Sittings  after  Trinity  Term,  1817,)  & 
verdict  was  found  for  the  plaintiffs,  with  1,981Z.  16s.  9d.  damages, 
[  *^n  ]  subject  to  a  reference  *as  to  the  amount,  and  to  the  opinion  of 
the  Court  upon  a  case  which  was,  in  substance,  as  follows : 

The  defendant  on  the  2nd  February,  1815,  and  from  thence 
continually  until  the  1st  April,  1816,  was  sole  owner  of  the 
ship  Ann  belonging  to  the  port  of  London.  On  the  2nd  Feb- 
ruary, 1815,  the  defendant  as  such  owner,  and  George  Laing  the 
bankrupt,  entered  into  a  charter-party,  under  seal,  by  which  the 
defendant  for  himself,  his  heirs,  executors,  and  administrators, 
greeted  and  to  freight  let,  and  George  Laing  for  himself,  his 
executors,  administrators  and  assigns,  hired  and  to  freight  took 
the  ship  Ann,  for  the  voyage,  upon  the  terms  and  conditions, 
and  for  the  considerations  following :  Imprimis,  the  defendant 
covenanted,  that  the  vessel  being  tight,  staunch,  and  substantial, 
well  manned,  tackled,  apparelled,  and  furnished  as  is  u^ual  for 
vessels  in  the  merchants'  service,  and  for  the  voyage  thereinafter 
mentioned,  the  master  William  Wilson,  or  some  other  proper 
person,  should  receive  and  properly  stow  on  board  the  said 
vessel,  all  such  lawful  goods,  wares,  and  merchandises,  as  the 
said  freighter  or  his  assigns  might  think  proper  to  send  along- 
side her  in  the  port  of  London,  not  exceeding,  in  the  whole, 
what  she  could  safely  stow  and  carry,  over  and  above  her  stores, 
tackle,  apparel,  and  provisions ;  and,  having  received  the  same 
on  board,  and  being  dispatched,  the  master  should  immediately 
(wind  and  weather  permitting)  set  sail,  and  proceed  in  and  with 
the  vessel  from  the  port  of  London,  and  proceed  to  Portsmouth, 
there  to  join  and  sail  with  the  first  convoy  appointed  for  New- 
foundland, and,  being  arrived  at  St.  John's  in  Newfoundland, 
should  make  a  right  and  true  delivery  of  the  cargo  from  along- 

Newherry)  (Ex.  Ch.  1830,  H.  L.  1832)  '93,  A.  C.  8,   62  L.  J.  Q.  B.  201 ; 

7   Bing.   190 ;    1    CI.  &  Fin.  283 ;  Mancheeter  Trugt  t.  Furtie»9,  '95,  2 

Eaumwoll     Manu/adur     von     Carl  Q.  B.  539,  64  L.  J.  Q.  B.  766— B.  C. 
ScheibUr   V.  Fumess  (H.  L.   1892) 
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side,  to  the  agents  or  %ssigns  of  the  said  freighter,  according  to  Chbistie 
the  bills  of  lading  signed  in  London;  such  cargo  being  dis-  Lewis. 
charged,  and  the  vessel  ^rendered  tight,  staunch,  and  substantial,  [  •iu  ] 
well  manned,  and  furnished  in  the  manner  aforesaid,  the  master 
should  receive,  and  properly  stow  on  board,  from  the  agents  or 
assigns  of  the  said  freighter,  all  such  lawful  goods  as  he  or  they 
might  send  alongside,  in  craft  (provided  at  the  costs  and 
expenses  of  the  said  freighter,  his  heirs  or  assigns)  not  exceeding, 
in  the  whole,  what  she  could  safely  stow  and  carry,  over  and 
above  her  stores,  tackle,  apparel,  and  provisions ;  and  having  so 
completed  her  loading  in  St.  John's,  and  being  dispatched, 
should  immediately  (wind  and  weather  permitting)  set  sail,  and 
proceed  from  thence,  with  or  without  convoy,  to  Demerara ;  and 
having  arrived  there,  should  make  a  right  and  true  delivery  of 
the  cargo  from  alongside  to  the  agents  or  assigns  of  the  said 
freighter,  the  conveyance  to  the  shore  to  be  at  his  or  their 
expense ;  and  having  discharged  the  same,  according  to  the  bills 
of  lading  signed  at  Newfoundland,  and  the  vessel  being  in  readi- 
ness, after  the  manner  aforesaid,  for  the  further  continuation  of 
the  voyage,  the  master  should  take,  receive,  and  properly  stow 
on  board  the  said  vessel,  all  such  legal  goods  as  the  agents  or 
assigns  of  the  said  freighter  should  send  alongside  of  her,  not 
exceeding  as  aforesaid ;  the  conveyance  of  such  goods  from  the 
shore  to  the  ship  to  be  at  the  expense  of  him  the  said  freighter, 
his  agents  or  assigns;  and,  being  so  loaded  and  dispatched, 
should  immediately  (wind  and  weather  permitting)  set  sail,  and 
proceed  from  Demerara  for  the  port  of  London,  and,  on  arrival 
at  the  West  India  Dock  there,  make  a  right  and  true  delivery  of 
such  her  homeward  cargo,  agreeable  to  bills  of  lading,  and  then 
end  the  intended  voyage  (the  act  of  God,  the  King's  enemies, 
fire,  the  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion, of  whatsoever  nature  and  kind,  always  and  in  all  cases 
excepted).  And  the  owner  agreed,  that  due  assistance  should  be 
given  with  the  ship's  boats,  *properly  manned  for  the  purpose,  [  *413  ] 
in  unloading  and  loading  the  cargoes,  at  the  respective  ports, 
above  mentioned,  at  all  times,  when  required  by  the  freighter, 
his  agents  or  assigns ;  but  it  was  understood,  that  no  impedi- 
ment was  thereby  to  be  made,  in  carrying  on  the  exclusive 
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Chbistib  operations  or  daties  of  the  ship;  and  the  o^ner  further 
Lewif.  covenanted  ^ith  the  said  freighter,  that  he  should  be  alloT^ed,  in 
the  whole,  100  running  days  for  loading  the  vessel  in  the  river 
Thames,  for  unloading  and  loading  her  in  St.  John's,  and  for 
unloading  and  loading  her  in  Demerara;  provided  that  the 
vessel  should  not  be  delayed  at  St.  John's,  Newfoundland,  for 
the  purpose  of  loading  and  unloading,  more  than  25  running 
days  in  the  whole ;  but  it  was  fully  agreed  on  by  the  said  parties^ 
that  the  vessel  should  be  loaded  at  Demerara,  and  dispatched  in 
time  for  her  to  sail,  and  depart  from  thence  for  the  port  of 
London,  on  or  before  the  1st  day  of  August,  then  next  ensuing. 
In  consideration  whereof,  George  Laing,  for  himself,  his  heirs, 
executors,  and  administrators,  covenanted  with  the  defendant,, 
his  executors,  administrators,  and  assigns,  that  he  the  said 
freighter,  his  agents  or  assigns,  should  send,  or  cause  the  several 
cargoes  above  referred  to  to  be  sent  alongside  the  vessel,  and 
also  take  from  alongside  the  vessel,  at  the  respective  ports  ot 
loading  and  unloading  above  mentioned,  free  of  expense,  in  pro- 
viding craft  or  other  conveyance  for  that  purpose,  to  the  owner 
of  the  vessel  as  aforesaid,  the  boats  of  the  ship  properly  manned, 
assisting  in  such  unloading  and  loading  of  said  cargoes,  at  all 
times  when  required,  but  not  to  the  impediment  of  carrying  on 
the  exclusive  operations  or  duties  of  the  ship,  conditioned  and 
agreed  to  on  the  part  of  the  owner,  as  above,  and  that  within 
the  time  before  limited,  or  days  of  demurrage  thereinafter  men- 
tioned. And  further,  that  the  said  freighter,  his  executors^ 
( ^414  ]  administrators,  or  assigns,  ^should  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  owner,  his  heirs,  executors,  adminis- 
trators, or  assigns,  in  full,  for  freight  and  hire  of  the  vessel  for 
such  voyage,  the  sum  of  2,600!.,  together  with  52.  per  cent, 
primage  thereon,  and,  in  addition  to  the  freight  and  primage, 
two-thirds  of  all  dock  dues,  port  and  pilotage  charges  incurred 
during  the  whole  of  the  voyage ;  the  said  freight,  &c.  was  to  be 
paid  as  follows  (viz.)  one  quarter  part  thereof  on  a  right  and  true 
delivery  of  the  cargo  at  Newfoundland,  by  a  good  bill  or  bills  on 
London,  at  60  days'  sight,  and  the  remainder  thereof  by  a  good 
bill  or  bills,  at  two  months'  date  from  the  day  of  the  ship's 
report  inward  in  the  port  of  London ;  and  the  freighter,  for  him- 
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self,   his  executors  and    administrators,  covenanted  with  the      Chbibtie.; 


V. 


owner,  his  executors,  administrators,  and  assigns,  to  make  all  lewis. 
necessary  disbursements  and  advances,  both  at  Newfoundland 
and  at  Demerara,  in  and  about  the  concerns  of  the  ship,  all 
which  advances  were  to  be  deducted  from  the  last  payment  of 
the  freight,  provided  that  it  should  be  lawful  for  the  said  freighter, 
his  agents  or  assigns,  to  detain  the  ship,  on  demurrage,  at  the 
ports  of  loading  or  unloading  aforesaid,  any  or  either  of  them, 
any  time  or  term  not  exceeding  20  days,  on  paying  the  owner  of 
the  vessel,  or  his  order,  ten  pounds  demurrage  money  per  day, 
day  by  day,  as  the  same  should  become  due.  And  for  the  true 
performance  of  all  and  singular  the  covenants,  clauses,  provisoes, 
and  agreements  therein  contained,  the  parties  respectively 
thereby  bound  and  obliged  himself  and  themselves,  his  and  their 
several  and  respective  heirs,  executors,  and  administrators  :  the 
defendant  especially  bound  his  vessel,  her  freight  and  appurten- 
ances, and  the  said  George  Laing,  the  cargoes  to  be  laden  on 
board  of  her,  unto  the  others  and  other  of  them,  and  to  the 
executors  and  administrators  of  the  others  and  other  of  them, 
mutually  and  reciprocally,  in  the  penal  sum  of  5,000Z. 

After  the  execution  of  the  charter-party,  a  cargo  of  goods  was  [  413  ] 
shipped  by  George  Laing,  and  divers  other  merchants,  in 
pursuance  of  arrangements  made  between  them  and  George 
Laing,  on  board  the  vessel  in  the  river  Thames ;  and  William 
Wilson,  the  master,  at  the  request  of  George  Laing,  signed  bills 
of  lading,  for  the  goods  deliverable  to  the  several  consignees 
thereof,  at  the  port  of  St.  John's,  in  the  island  of  Newfoundland, 
according  to  the  form  of  the  bill  of  lading  next  hereinafter  set 
forth ;  the  freight  of  such  of  the  goods  as  were  not  shipped  by 
George  Laing,  was  paid  by  the  shippers  to  George  Laing,  in 
London,  at  the  time  the  bills  of  lading  were  signed.  The  goods 
shipped  by  George  Laing  were  consigned  by  him  to  Hart  and 
Eobinson,  of  Newfoundland,  for  sale,  on  his  account.  "  Shipped, 
&c,  in  good  order  and  well  conditioned,  by  George  and  James 
Brown,  in  and  upon  the  good  ship  called  Ann,  whereof  is  master, 
&c.  for  this  present  voyage,  William  Wilson,  and  now  riding  at 
anchor  in  the  river  Thames,  and  bound  to  St.  John's,  Newfound- 
land, to  say,  10  barrels  pitch,  &c.  &c.  being  marked  and  numbered 
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Ghbistie  as  in  the  margin^  and  are  to  be  delivered  in  the  like  good  order, 
Lbwis.  ^^^  ^^U  conditioned,  at  the  aforesaid  port  of  St.  John's, 
Newfoundland,  the  act  of  Gk)d,  the  King's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
navigation  of  whatever  nature  and  kind  soever  excepted,  unto 
Messrs.  Hutton,  M'Lea  &  Co.  or  to  their  assigns,  freight  for  the 
said  goods  being  paid  in  London,  with  primage  and  average 
accustomed.  In  witness  whereof,  the  said  master  or  purser  of 
the  said  ship  hath  affirmed  to  three  bills  of  lading,  all  of  this 
tenor  and  date,  the  one  of  which  three  bills  being  accomplished, 
the  other  two  to  stand  void.  And  so,  <&c.  Dated  in  London, 
7th  March,  1815,  quality  and  contents  unknown  to  William 
Wilson." 
[  416  ]  The  Ann  sailed  from  the  river  Thames  on  the  16th  March, 

1815,  on  the  voyage  mentioned  in  the  charter-party,  arrived  at 
St.  John's  on  the  12th  May,  1815,  and  delivered  her  cargo,  pur- 
suant to  the  said  bills  of  lading,  signed  by  the  master.  James 
Laing,  a  brother  of  the  bankrupt,  sailed  in  the  vessel  to  St.  John's, 
as  supercargo  of  George  Laing,  and  acted  as  such  for  the  voyage. 
After  the  delivery  of  the  cargo  at  St.  John's,  the  master  applied 
to  James  Laing,  for  a  bill  or  bills  of  exchange  for  650!.,  as  for 
one  quarter  of  the  freight,  agreeably  to  the  stipulations  contained 
in  the  charter-party ;  and  James  Laing  accordingly  drew  two  bills 
of  exchange  for  850Z.  and  800Z.,  upon  George  Laing,  payable  60 
days  after  sight,  to  the  order  of  the  defendant,  and  delivered 
them  to  the  master.  These  bills  were  remitted  by  the  master  to 
the  defendant,  and  were  duly  accepted  by  George  Laing.  They 
fell  due  on  the  26th  August,  1815,  were  dishonoured  by  the  bank- 
rupt, and  have  not  since  been  paid.  After  the  discharge  of  the 
cargo,  Messrs.  Hart  and  Bobinson,  of  St.  John's,  by  the  order 
and  on  the  account  of  George  Laing,  purchased  and  shipped  a 
cargo  of  cod-fish  on  board  the  Ann,  for  Demerara,  and  the  mas- 
ter signed  a  bill  of  lading  for  the  delivery  of  the  cargo  of  fish  to 
James  Laing,  at  Demerara.  The  vessel,  on  the  6th  June,  1815, 
proceeded  from  St.  John's,  with  James  Laing  on  board,  on  her 
voyage  to  Demerara,  where  she  arrived  on  the  8rd  August,  1815. 
After  the  vessel  had  discharged  her  cargo  at  Demerara,  James 
Laing  engaged  Messrs.  M'Garrel  &  Go.  at  that  place,  to  procure 
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a  homeward  freight,  and  various  goods  were,  through  their     Chbistib 
assistance,  shipped  on  board  the  Ann,  at  Demerara,  by  different      lbwis. 
merchants,  for  which  goods  the  master  of  the  ship  signed  bills  of 
lading,  in  the  following  form :    ''  Shipped,  in  good  order  and 
condition,  by  John  M'Garrel,  in  and  upon  the  good  ship  called 
the  Ann,  whereof  William  *Wilson  is  master,  for  the  present      C  *^^'^  ] 
voyage,  now  lying  in  Demerara  river,  and  bound  for  London,  20 
hhds.  sugar,  being  marked  and  numbered  as  in  the  margin,  and 
are  to  be  delivered  in  the  like  good  order  and  condition,  at  the 
aforesaid  port  of  London,  (all  and  every  the  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind 
soever  excepted)  unto  Messrs.  Underwood,  Hall  &  Co.,  or  to  their 
assigns,  he  or  they  paying  freight  for  the  said  goods  nine 
shillings  sterling  per  cent.    In  witness  whereof,  the  said  master  or 
purser  of  the  said  ship  hath  subscribed  to  four  bills  of  lading,  all 
of  this  tenor  and  date,  one  of  which  being  accomplished,  the  rest 
to  stand   void.     Dated  in   Demerara,  9th    November,   1815. 
William  Wilson.    Quality  and  contents  unknown."    On  the  8rd 
December,  1815,  the  vessel  set  sail  from  Demerara  on  her  home- 
ward voyage;  and  having  arrived  in  the  port  of  London,  was 
reported  in  the  custom-house  on  the  26th  of  February,  1816,  and' 
on  the  same  day  entered  the  West  India  Docks  for  the  purpose  of 
discharging  her  cargo.    James  Laing  remained  at  Demerara, 
and  afterwards  came  home  by  the  packet.    On  the  28rd  Febru- 
ary, 1816,  a  commission  of  bankrupt  was  issued  against  George 
Laing,   under  which  he  was  found  and  declared  a  bankrupt, 
upon  acts  of  bankruptcy  committed  by  him  on  the  12th,  Idth, 
and  14th  of  February,  1816.    The  plaintiffs   were  duly  chosen 
assignees  of  his  estate  and  effects,  and  an  assignment  thereof  was 
made  to  them  by  the  major  part  of  the  commissioners  named  in 
the  commission,  by  indenture  dated  the  19th  March,  1816.    On 
the  day  of  the  report  of  the  Ann  at  the  custom-house  in  London, 
a  copy  of  the  manifest  of  the  cargo  of  the  Ann  brought  from 
Demerara,  with  a  notice  to  the  directors  of  the  West  India  Docks 
not  to  deliver  any  of  the  goods  without  the  order  of  Messrs. 
Harrison  *and  Betts,  was  delivered  to  the  directors  of  the  West      [  **i^  1 
India  Dock  Company  by  the  master,  by  the  direction  of  the  defen- 
dant or  his  agents.    No  sum  or  sums  of  money,  nor  any  bill  or 
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Christie    bills  of  exchange,  were  ever  demanded  by  the  defendant,  or  ten- 

Lewis.      dered  or  offered  by  the  bankrupt,  or  by  the  plaintiffs,  or  by  any 

other  person  to  the  defendant,  for  the  sum  of  2,6002.,  in  the 

charter-party  mentioned ;  or  of  any  part  thereof,  either  upon 

the  report  of  the  Ann  inwards,  or  at  any  time  before  or  since. 

William  Wilson  and  the  crew  of  the  Ann  were,  upon  the 
voyage  mentioned  in  the  charter-party,  and  agreeably  to  the 
terms  thereof,  hired  and  employed  to  navigate  the  vessel ;  and 
the  vessel  was  during  the  voyage  navigated,  with  the  exception  of 
the  port  and  pilotage  charges  and  dock  dues,  mentioned  in  the 
charter-party,  at  the  defendant's  expense.  The  goods  brought 
by  the  Ann  from  Demerara  were  delivered  out  of  the  Ann  into 
the  West  India  Docks,  on  the  14th  March,  1816.  The  defendant 
employed  Messrs.  Harrison  and  Betts,  ship  brokers,  of  the  city 
of  London,  to  report  the  ship,  and  collect  the  freight  of  the  goods 
brought  from  Demerara  by  the  Ann  from  the  respective  consigneed 
thereof,  for  his  use  and  on  his  account ;  and,  under  such  employ- 
ment, Messrs.  Harrison  and  Betts  received  from  the  consignees 
of  the  goods  the  freight  payable  by  them  respectively,  and  after- 
wards paid  over  to  the  defendant  the  balance  of  the  money  so 
received,  after  deducting  the  dock  and  other  charges. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  the  money  so  received  for 
freight,  and  so  paid  over  to  the  defendant  by  Messrs.  Harrison 
and  Betts,  as  above  mentioned  ?  If  they  were,  the  verdict  was 
to  stand ;  if  not,  the  verdict  was  to  be  set  aside  and  a  nonsuit 
•419  ]  ♦entered,  unless  the  Court  should  think  fit,  upon  the  application 
either  of  the  plaintiffs  or  of  the  defendant,  to  turn  this  case  into 
a  special  verdict. 

This  case  was  thrice  argued.  First,  in  Trinity  Term,  1819, 
by  Boaanquet,  Serjt.  for  the  plaintiff,  and  Copley,  Serjt.  for  the 
defendant.  Secondly,  in  Michaelmas  Term,  1819,  by  Vaughan, 
Serjt.  for  the  plaintiff,  andLerw,  Serjt.  for  the  defendant.  And 
now  by  Taddy,  Serjt.  for  the  plaintiff,  ojxd  Hullock,  Serjt.  for  the 
defendant. 

[After  argument :  ] 
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Dallas,  Ch.  J.  :  Chbibtib 

This  case  has  been  so  often  and  so  fully  before  the  Court  that  Lewib. 
it  is  not  necessary  for  me  to  re-state  the  facts.  The  general  [  ^^^  ^ 
question  depends  on  these  general  grounds.  The  defendant,  the 
owner  of  the  ship,  contends  that  he  had  a  lien  on  the  goods  on 
board,  for  the  freight  due,  or  on  the  money  received  for  such 
freight.  To  have  a  lien,  he  must  have  had  at  the  time  of  the 
asserted  exercise  of  it,  the  possession  of  the  ship.  He  had  the 
possession  when  he  executed  the  charter-party, — and  the 
question  is,  whether,  by  the  charter-party,  he  has  parted  with 
the  possession  for  the  particular  voyage  ?  And  I  will  say,  in  the 
outset,  this  is  not  like  the  common  case  of  a  carrier,  who  has,  in 
point  of  law,  known  rights  and  known  liabilities.  These  depend 
on  the  law,  as  it  applies  to  the  case  of  carriers ;  but  the  carrier 
may  vary  his  general  liability  by  special  agreement ;  so  may  the 
ship-owner,  even  if  he  could  be  treated  as  a  common  carrier ; 
and  the  charter-party  constituting  the  specific  agreement 
between  the  parties,  it  is  upon  the  effect  of  it  that  the  question 
arises.  This  case  appears,  therefore,  to  me,  in  the  general  view 
of  it,  to  depend  on  Hutton  v.  Bragg ;  t  and  if  Button  v.  Bragg 
*be  law,  it  must  govern  now.  In  Hutton  v.  Bragg,  on  the  best  L  •^ze  ] 
consideration  I  could  give  the  case  at  the  time,  I  concurred  in 
opinion  with  the  late  Chief  Justice  and  my  brother  Park.  My 
brother  Burrough  was  absent,  and  we  had  not  then  the  benefit 
of  my  brother  Bichardson's  assistance  on  the  Bench.  The 
having  concurred  in  the  former  judgment  would  be  no  reason  for 
my  not  delivering  a  different  opinion  now,  if  I  really  entertained 
ib.  I  never  could-  agree  with  an  expression  I  have  met  with, 
namely, ''  I  must  so  decide  to  be  consistent  with  myself,"  though 
the  words  came  from  a  person  of  all  others  the  most  entitled,  if 
at  all,  to  make  use  of  them.  No  man  is  bound  to  be,  or  has  a 
right  to  be,  consistent  in  error ;  but,  before  he  consents  to  over- 
turn a  judgment  in  which  he  concurred,  he  ought  most  clearly  to 
see  that  he  was  formerly  wrong.  If  such  were  my  case,  I  should, 
therefore,  only  lament  having  been  wrong  before,  but  certainly 
should  not  persist  in  being  wrong  now.  It  is  equally  incumbent 
on  those,  (and  for  reasons  which  I  fully  admit,  and  of  which  I  as 
t  17  B.  B.  431  (7  Taunt.  14). 
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Chbistib  fully  approve)  to  deliver  a  different  judgment  now,  who  see  the 
Lbwib.  point  now,  in  a  different  light.  On  this  part  of  the  subject,  I 
will  only  further  Bay,  if  it  required  to  be  adverted  to,  that 
scarcely  a  question  can  occur  in  which  I  can  have  less  reason 
personally  for  maintaining  a  former  opinion.  The  judgment 
delivered,  was  delivered  chiefly  by  the  late  Lord  Chief  Justice, 
and  what  weight  his  opinions  had,  because  they  were  entitled  to 
have,  with  his  brothers  on  the  Bench,  it  is  not  necessary  for  me 
to  state.  From  a  judgment  maturely  formed  by  him  and 
assented  to  by  me,  it  would  not  be  blamable,  I  think,  if  I  felt  a 
little  reluctance,  even  upon  this  ground  alone,  to  abandon  it, 
when  he  can  no  longer  reconsider  the  opinion  which  he  then 
delivered,  and  support  or  renounce  it,  as  by  the  argument  which 
we  have  now  heard  and  those  which  have  preceded  it,  he  might 
have  been  led  to  do.  Still,  however,  I  agree,  it  results  to  the 
[  •427  ]  consideration  *of  what  is  the  opinion  we  may  respectively  now 
entertain,  and  the  degree  of  assurance  with  which  that  opinion 
is  formed ;  and  what  I  have  said,  I  have  said  only  for  reasons 
which,  in  the  sequel,  will  appear. 

And  first,  I  shall  begin  by  stating,  that  Hutton  v.  Braggy 
being  directly  in  point,  I  know  of  no  case,  as  I  understand  the 
cases,  before  nor  since,  (nor  has  any  such  been  cited,)  repugnant 
to  it;  none  repugnant  in  decision;  none,  of  necessity,  incon- 
sistent in  point  of  principle ;  none,  in  point  of  analogy,  the  other 
way.  I  have  read  in  loose  and  confident  assertion,  that  the 
decision  excited  surprise  at  the  time ;  and  I  have  no  hesitation 
in  saying  that  the  case  did  not,  I  believe,  meet  with  universal 
concurrence,  and  this  may  be  taken  even  more  strongly  if 
necessary.  It  is  enough  for  me  to  know  the  doctrine  in  question 
has  received  the  sanction  of  this  Court,  which  never  has  been 
expressly  dissented  from  by  any  other;  that  this  is  now  the 
third  time  it  is  argued  here,  and  that  it  was  intended  to  have 
been  argued  before  all  the  Judges,  if  the  convenience  of  the 
other  Courts  would  have  permitted;  and  I  lament  that  it  did 
not.  Do  I,  under  these  circumstances,  entertain  a  degree  of 
conviction  sufficiently  strong  that  the  former  judgment  was 
erroneous,  is  the  question  which,  with  reference  to  myself,  I 
have  been  bound  to  consider ;  doubts  entertained  are  not  suffi- 
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cient  to  overturn  a  decision  prononnoed.  Much  has  been  said  Chribtib 
of  convenience  or  inconvenience  one  way  or  the  other ;  on  this  lbwia. 
I  put  no  stress,  for  this  is  a  case  which  is  not  to  lay  down  any 
rule  of  general  operation  for  the  future,  but  to  turn  upon  the 
language  of  an  instrument  which  may  be  differently  framed  in 
all  future  cases,  and  may  have  been,  and,  if  common  prudence 
has  guided  the  conduct  of  the  parties,  must  have  been  in  all 
cases  since  HtUton  v.  Bragg  was  decided. 

It  is  admitted,  and  indeed  it  is  self-evident,  that  a  ship  may  be 
let  to  hire,  so  as  to  constitute  the  party  ^hiring  the  owner  for  L  *^^  1 
the  time,  provided  that  such  appears  upon  the  instrument  to  be 
the  intent  of  the  parties  ;  and  this  may  be  done  by  apt  words  of 
hiring  and  letting,  or  by  necessary  construction.  But,  it  is  said, 
that  the  mere  words  of  hiring  and  letting  will  not,  of  themselves, 
invest  a  party  with  the  possession  of  the  ship,  if  all  the  provisions 
of  the  instrument  qualify  and  restrain  the  words,  and  shew  that 
the  hiring  and  letting  were  not  used  in  their  ordinary  sense  and 
signification ;  in  other  words,  that  the  construction  must  be  on 
the  whole  instrument;  and  to  this  I  agree,  subject  to  this 
qualification,  viz.  that  if  the  separate  provisions  of  the  instrument 
would  be  manifestly  repugDant  to  giving  such  a  construction  to  the 
general  words,  they  ought  not  to  receive  it ;  but,  if  there  be  no 
direct  repugnance,  then  the  general  words  being  emphatic  and 
essential  words,  and  words  applied  to  other  subjects  of  known 
legal  operation,  cannot  be  rejected,  but  must  operate  according 
to  their  common,  and,  still  more,  their  received  legal  import. 
And  to  this  the  question  comes,  for  I  must  here  again  observe 
(there  being  nothing  incongruous  in  the  nature  of  the  thing,  that 
a  ship  should  be  let  to  hire  so  as  to  make  the  hirer  the  owner  for 
the  time,  and  whether  so  let  or  not  depending  on  the  nature  of 
the  agreement)  it  resolves  itself  into  a  mere  question  of  construc- 
tion in  the  particular  case. 

What  then  are  the  general  words  in  this  case,  and  what  the 
special  provisions?  The  words  are,  on  the  part  of  the  ship- 
owner, "  granted  and  to  freight  let,"  and  of  the  charterer,  "  hired 
and  to  freight  taken,"  than  which,  of  themselves,  I  know  no 
words  more  apt  to  let  pass  the  possession  of  a  ship  as  well  as  of 
a  house,  though  I  agree  the  subjects  are  different;  they  are 


494.  1821.    C.  P.     2  BROD.  &  B.  428—480.  [r.r. 

Christie  words  of  grant  and  demise,  and  pass  possession  in  the  particular 
Lewis,  case.  Such  is  the  opinion  of  Lord  Ellbnborouoh  in  the  case  of 
[  ♦429  ]  The  Master  of  the  Trinity  House  v.  Clark ;  +  ♦his  Lordship's 
words  are  V  The  charter-party  '  grants '  the  ship  '  and  lets  it  to 
hire  and  freight,'  (the  very  words  of  this  case)  which  are  proper 
words  of  lease,  and  would,  of  themselves,  pass  the  possession. 
The  purpose  is  mentioned,  but  the  mention  of  the  purpose  does 
not  restrain  the  possession,  though  it  may  restrain  or  qualify 
the  use  of  the  thing  let  to  hire."  I  refer  to  this  case,  not  as  in 
point  as  to  the  decision,  but  for  the  construction  of  words 
similar  in  both  charter-parties,  and  so  far,  at  least.  Lord  Ellek- 
borouoh's  opinion  is  in  point,  and  as  to  the  other  grounds  of 
decision  in  the  case  so  referred  to,  I  shall  presently  advert  to 
them.  In  SaviUe  v.  Campion,X  Lord  Chief  Justice  Abbott  says, 
"The  terms  of  the  charter-party  in  the  case  of  VaUejo  v. 
Wheeler  §  are  not  very  clearly  shewn  in  the  report  of  the  case, 
but  it  has  always  been  considered  that  the  ship  was  thereby  let 
to  freight.  In  the  case  of  The  Trinity  House  v.  Clcrrk  the  deed 
was  in  that  form,  and  in  the  judgment  in  that  case  great 
reliance  was  placed  on  the  objects  and  purpose  as  well  as  on  the 
terms  of  the  deed.  The  charter-party  in  the  case  of  Hutton 
V.  Bragg  was  also  in  terms  of  letting  to  hire."  ''In  the 
case  now  before  the  Court  the  charter-party  contains  no  such 
terms."  And  here,  again,  I  would  observe,  I  cite  this  case  only 
for  the  materiality  attached  as  in  the  former  case  to  these  words, 
and  not  for  the  whole  case,  as  in  point  to  the  present ;  for  in 
fairness  I  should  say,  as  far  as  I  know  the  opinion  of  the 
Judges  in  that  Court,  they  are  not,  probably,  favourable,  on  the 
whole,  to  Hutton  v.  Bragg.  But  it  is  said,  that  ''letting  to 
freight  "  are  words  to  be  understood  in  opposition  to  the  letting 
of  the  ship,  and  are  to  be  deemed  a  mere  specification  of  the 
mode  in  which  the  ship  was  to  be  employed;  to  this  I  have 
already  given  the  answer,  namely,  that  the  words  were  precisely 
the  same  in  the  case  of  The  Corporation  of  the  Trinity  House  v. 
Clark,  where  no  such  distinction  was  taken,  still  less  adopted ; 
[  ^430  ]      ♦and  in  which  the  construction  was  expressly  put  as  in  the 

t  4  M.  &  S.  28^.  §  Cowp.  143 ;  S.  C.  Lofft.  631. 

t  21  R.  R.  376  {2  B.  &  Aid.  503). 
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flubseqaent  case,  that  such  words  by  themselves  would  pass  the     Chbistib 
possession  of  the  ship ;  but  it  is  to  be  observed  the  words  are       Lbwis. 
not  only  "  to  freight  let,"  the  words  are  *'  for  freight  and  hire  " 
of  the  said  vessel  for  such  voyage. 

If,  then,  these  words  would,  of  themselves,  pass  the  possession 
of  the  ship,  what  is  there  in  the  other  provisions  of  the  instru- 
ment repugnant  to  it,  and  to  turn  the  words  round  to  a  meaning 
different  from  what  they  would  otherwise  bear?  In  the  first 
place,  it  is  in  terms  a  letting  and  taking  of  the  ship,  that  is,  the 
whole  ship;  next,  it  is  not  a  taking  of  so  much  tonnage,  or 
according  to  a  settled  rate  of  tonnage,  but  a  gross  sum  for  the 
whole  voyage.  It  was  competent  to  the  charterer,  therefore,  to 
make  any  contract  with  others  for  the  freight  of  their  goods,  and 
to  put  her  up  as  a  general  ship  from  the  moment  of  the 
execution  of  the  charter-party  for  the  voyage  contracted  for. 
Their  contract  would,  therefore,  be  with  the  freighter,  and  not 
with  the  general  owner ;  and  so  was  it  in  this  case — goods  were 
sent  on  board  on  a  contract,  not  with  the  actual  owner,  but  with 
the  freighter  or  temporary  owner.  So  far  there  is  nothing  in  the 
particular  provisions  repugnant  to  a  general  letting  and  hiring, 
but  coincident  and  consentaneous  with  it ;  it  being  sufficient, 
however,  that  there  is  nothing  discordant  or  repugnant.  But,  it 
is  said,  the  master  and  the  crew  were  appointed  by  the  owner  ; 
that  the  management  of  the  ship  remained  with  the  master; 
that  this  constituted  a  continuing  possession;  and  that  the 
charter-party  is  but,  in  effect,  a  covenant  to  convey,  modified  by 
a  detail  of  stipulations  for  managing  the  ship,  so  as  not  to 
disturb  the  actual  ownership  :  and  this  ground  has  been  mainly 
relied  on. 

That  it  has  weight,  I  do  not  mean  to  deny ;  but,  that  it  over- 
rules the  words  of  grant  and  letting,  is  that  *which  I  cannot  [  •431  ] 
admit.  A  ship  may  be  let  with  a  stipulation  that  she  shall 
continue  to  be  navigated  in  all  respects  as  before,  and  the 
services  of  the  master  and  crew  may  bo  let  together  with  the 
ship.  And  for  this  I  shall  only  again  refer  to  the  case  of  The 
Trinity  Corporation  v.  Clark.  "  It  is  urged,"  said  Lord  Ellen- 
borough,  **  that  the  use  and  service  of  the  ship  only  are  parted 
with,  and  that  the  possession  and  ownership  are  retained  by  the 
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Chbistie  conduct  and  navigation  being  left  to  the  mate  and  crew,  who  are 
Lewis.  the  servants  of  the  owners  of  the  ship,  chosen  and  fed  and  paid 
by  them."  Now  how  is  it  that  his  lordship  meets  this  ?  ''  The 
whole  argnment,"  he  says,  ''  rests  on  a  fallacy :  the  possession, 
such  as  it  is,  of  the  master  and  crew  is  not  retained  by  the 
proprietors  of  the  ship  to  interfere  with  the  full  and  free  use  of 
the  ship,  but  as  subsidiary  and  subservient  to  it.  The  vessel, 
therefore,  is  not  only  hired,  but  along  with  it,  the  services  also 
of  a  certain  number  of  persons  paid  by  the  proprietors,  and 
necessary  to  the  use  of  the  vessel.  It  is  the  same  thing  as  the 
hire  of  a  waggon  and  team  for  a  certain  term,  the  proprietor  of 
the  waggon  stipulating  that  the  waggon  should  be  driven  and 
the  horses  taken  care  of  by  his  own  waggoner  and  boy ; "  and 
after  dilating  a  little  more  upon  this  instance,  he  quits  the 
subject,  by  saying,  *^  This  is  indeed  idem  per  idem,  but,  as  the 
instance  is  more  familiar,  it  serves  to  put  the  point  in  a  clearer 
light."  In  another  part  of  the  report,  Lord  Ellekbobough  is 
made  to  say^  "As  a  general  proposition,  it  is  hardly  denied,  on 
the  present  occasion,  that  the  charterer  of  the  ship  is  the  owner 
pro  hac  vice,  but  the  precise  point  made  here  is,  that  the 
appointment  and  employment  of  the  crew  are  left  to  the  owner, 
as  to  which  we  have  already  given  our  opinion,"  which  opinion 
was  that  which  I  have  read,  viz.  that  this  does  not  make  it  less 
a  letting  of  the  ship.  In  the  present  case,  therefore,  as  in  The 
[  ♦432  ]  Corporation  of  the  Trinity  *Houee  v.  Clark,  the  master  and 
crew,  continuing  in  the  employment  of  the  actual  owner,  form 
no  argument  against  the  ship  being  let ;  but  the  letting  of  the 
ship,  with  a  stipulation  for  their  continuance,  is  not  less  a  letting 
on  account  of  such  stipulation.  So  that  here  again  it  comes 
round  to  the  general  question, — what  is  there  in  this  charter- 
party  to  restrain  the  operation  of  the  general  words,  by  which  I 
mean  the  words  of  granting  and  letting  the  ship  to  freight  on 
one  side,  and  of  hiring  and  taking  on  the  other  ? — certainly  not 
these  provisions,  according  to  Lord  Ellbneobouoh's  opinion. 
In  referring  to  these  two  cases,  I  have  already  disclaimed  citing 
them  as  authorities,  as  to  the  grounds  of  decision  for  the  present 
case.  In  The  Corporation  of  the  Trinity  v.  Clark,  the  decision 
was  formed  on  two  points ;  first,  the  words  of  grant  and  demise. 
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and,  secondly y  the  nature  of  the  service :  and  it  may  be  fairly  Christie 
said,  if  the  words  of  letting  alone  were  sufficient  why  call  in  aid  lswis. 
the  nature  of  the  service  ?  But  it  may  as  fairly  be  answered, 
why  not  rely  entirely  on  the  nature  of  the  service,  without 
calling  in  aid  also  the  words  of  hiring  and  letting ;  and  further, 
why  appear  to  enforce  them  as  emphatic  and  essential  words, 
and  make  them,  though  in  part,  the  ground  of  decision  ?  The 
fair  result  of  the  case  in  its  application  to  the  present,  I,  there- 
fore, conceive  to  be,  that  the  words,  which  were  in  that  case  and 
are  in  this,  are  sufficient  to  constitute  the  freighter  the  owner 
for  the  particular  voyage,  unless  inconsistent  with  the  general 
effect  of  the  grant ;  and  what  was  chiefly  relied  upon  in  this 
case,  was  relied  upon  in  that,  and  not  held  to  restrain  the 
general  words ;  and  though  I  admit  the  nature  of  the  employ- 
ment to  be  different,  still,  such  difference,  in  my  view  of  the  two 
cases,  raises  no  repugnance ;  and,  therefore,  the  general  words 
are  left  to  their  full  operation  and  effect. 

As  to  the  case  in  Bamewall  and  Alderson,  I  will  only  remark,  [  ^33  ] 
that  it  professes  not  to  overturn  Hutton  v.  Bragg,  but  expressly 
distinguishes  it  from  the  case  then  under  consideration,  as  not 
having  the  words  of  hiring  and  letting,  and  though  not  going  the 
length  of  saying  these  words  would  have  made  the  difference, 
still  the  words  are  referred  to  as  sufficient  to  constitute  a 
distinction ;  and,  at  any  rate,  it  leaves  Hutton  v.  Bragg  on  its 
own  ground.  In  fairness,  however,  I  ought  to  add,  that  the 
distinction  was,  I  apprehend,  chiefly  pointed  out,  as  rendering  it 
not  necessary  to  interfere  with  Hutton  v.  Bragg  one  way  or  the 
other.  Again,  therefore,  I  have  referred  to  both  cases,  not  for 
the  grounds  of  decision,  but  for  the  doctrines  they  contain. 

I  forbear  to  rely  on  VaUejo  v.  Wheeler, \  being  willing  to  admit 
that  what  is  said  by  Lord  Ellenbobouoh  may  make  a  distinction, 
namely,  that  it  must  be  confined  to  the  subject  agitated  in  it, 
that  is,  against  whom  barratry  may  be  committed ;  and  further, 
having  no  reason  to  doubt  what  is  said  by  Lord  Chief  Justice 
Abbott,  in  SaviUe  v.  Campion,  I  '*  The  terms  of  the  charter-party 
are  not  very  clearly  shewn  in  Vallejo  v.  Wheeler,  but  it  has 
always  been  considered  that  the  ship  was  thereby  let  to  freight." 

t  Oowp.  143 ;  S.  C.  Lofit.  631.  J  21  R.  B.  376  (2  B.  &  Aid.  503). 
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Cbbi&iie  These  are  my  grounds  for  not  consenting  to  overtom  the 
L£wis»  decision  of  this  Court  in  Hutton  v.  Bragg ;  not  that  I  entertain, 
nor  would  it  become  me  to  entertain,  any  very  confident  opinion, 
or  an  opinion  not  mixed  up  with  some  doubt.  But,  to  overturn 
what  has  been  solemnly  decided,  I  have  already  said,  I  must 
have  a  confident  conviction  that  such  decision  was  erroneous. 
This  I  do  not  sufficiently  entertain,  and  I  am  the  less  anxious  as 
to  the  result,  because,  as  I  shall  probably  be  single  in  the  opinion 
I  now  give,  no  harm  can  result  to  the  parties  in  the  particular 
case :  and  with  respect  to  any  general  rule,  the  result  of  the  case 
is  quite  immaterial ;  for,  decided  one  way  or  the  other,  parties 
[  *iu  ]  may,  *in  future,  frame  their  charter-parties  accordingly.  I  am 
therefore  of  opinion,  that  judgment  should  be  for  the  plaintiffs. 

Park,  J. : 

I  am  sorry  to  differ  from  the  very  able,  luminous,  and  candid 
opinion  which  has  just  been  delivered ;  and  it  is  to  be  lamented 
that  so  many  cases  have  arisen  upon  charter-parties,  owing  very 
much  to  the  obscure  language  in  which  those  instruments  are 
frequently  framed,  and  to  their  being  prepared  by  persons  totally 
ignorant  of  the  rules  of  law. 

The  question,  however,  in  all  these  cases,  generally  has  been  a 
question  of  construction,  or  rather  a  question  of  fact  arising  out 
of  the  construction,  whether  there  has  been  an  entire  letting  or 
parting  with  the  possession  of  the  ship  for  given  purposes,  so 
that,  during  that  time,  the  owner  has  no  efficient  control,  but  the 
charterer  has  the  full  disposition  of  the  ship :  or,  in  other  words, 
to  use  the  language  of  Lord  Chief  Justice  Gibbs  in  Tate  v. 
Meekf\  whether  the  delivery  of  the  cargo  and  the  payment  of 
freight  are  to  be  considered  as  concomitant  acts.  When  the  fact 
is  ascertained,  the  legal  result  is  clear.  Now,  when  this  dis- 
tinction of  fact  is  attended  to,  the  cases  may  all  be  explained, 
I  won't  say  reconciled;  because  various  Judges,  at  different 
times,  have  given  a  different  construction.  If  all  had  agreed, 
the  same  result  would  have  followed;  because,  in  looking 
through  all  the  cases,  I  uniformly  find  that  all  agree  that  it  is 
only  upon  the  entire  and  absolute  parting  with  the  possession 
t  19  B.  B.  at  p.  523  (8  Taunt,  at  p.  293). 
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and  control  of  the  ship,  that  the  charterer  is  to  be  considered  as  Chbibtib 
owner  pro  hdc  vice.  Thus,  in  VaUejo  v.  Wheeler,  the  charterer  lkwis. 
(whether  rightly  or  not)  was  to  be  treated  as  owner ;  and  then  all 
agree,  as  was  considered  by  Lord  Chief  Justice  Abboti  in  SaviUe 
V.  Campion,  that  all  the  duties,  rights,  and  privileges  of  owner 
attached  upon  him  in  a  ^question  of  barratry ;  and  there  is  a  [  *435  ] 
great  difference  between  cases  of  barratry,  especially  where  (as  in 
that  case,  as  well  as  in  that  of  Soares  v.  Thomton,^  afterwards 
in  this  Court)  the  great  question  was,  whether  the  charterer  was 
80  far  owner  as  to  prevent  him  from  being  defrauded  of  the 
benefit  of  his  insurance  by  the  barratrous  conduct  of  the  original 
owner.  So,  in  the  case  of  The  Trinity  House  v.  Clark,  the  Court 
considered  the  Crown  as  actual  temporary  owner,  from  the 
nature  of  the  charter-party,  which  was  not  for  any  specific 
voyage,  but  for  various  duties  and  stations,  all  to  be  regulated  as 
the  exigency  of  the  public  service  might  require,  granting  the 
ship  and  letting  it  to  hire  and  freight,  which,  says  Lord  Ellen- 
BOBOTJGH,  are  proper  words  of  lease,  and  would  pass  the  pos- 
session. '*  From  all  which  expressions  in  the  instrument  (said 
his  Lordship),  and  from  the  nature  of  the  service  stipulated 
for,  which  is  of  the  utmost  importance,  and  might  be  delayed, 
and  even  frustrated,  if  the  Crown  was  not  authorised  to  take 
possession  of  the  ship  to  secure  its  immediate  execution,  but  was 
left  to  a  bare  action  of  covenant  against  the  proprietors  of  the 
ship,  if  they  were  to  refuse  to  permit  their  ship  to  sail,  it  is  con- 
tended that  the  Crown  had  an  executed  right  of  possession  in, 
and  was  legally  and  actually  possessed  of,  the  ship,  and  owner 
thereof,  within  the  meaning  of  these  charters,  during  the  period 
in  which  the  services  were  performed,  which  gave  rise  to  these 
claims."  "  It  is  evident  that  the  service  contracted  for  is  of  the 
highest  importance  to  the  country,  and  that  its  most  valuable 
interests  may  depend  upon  the  immediate  execution  of  such 
service,  as  this  charter-party  authorises  the  Crown  to  require, 
and  the  proprietors  of  the  ship  agree  to  perform.  Whatever 
construction  of  the  contract  enables  the  Crown  to  enforce  a 
prompt  obedience  to  its  terms,  must  be  most  agreeable  to  its 
spirit  and  intent.  If  the  proprietors  of  *the  ship,  from  whatever  [  *436  ] 
t  18  B.  B.  615  (7  TauQt.  627 ;  1  Moore,  373). 
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CnRisTiE     motive,  were  authorised  to  insist  that  the  officers  of  the  Crown 
Lewif.      liad  no  right  to  enter  the  ship,  but  were  driven  to  their  action  on 
the  breach  of  the  contract,  infinite  and  irreparable  mischief 
might  be  done  to  the  public  service  by  the  delay." 

Now,  let  us  look  to  the  covenants  in  the  present  charter-party, 
all  of  which,  in  my  mind,  are  perfectly  inconsistent  with  the 
notion  that  the  ship  was  actually  parted  with  by  the  original 
owner. 

It  is  true,  in  the  outset,  the  owner  states  he  has  granted  and 
to  freight  let,  and  that  the  freighter  hath  hired  and  to  freight 
taken ;  but  these  instruments  are  all  to  be  taken  together,  and 
we  are  to  see  whether,  upon  the  whole,  the  parties  intended  to 
part  with  the  possession.  These  words,  or  nearly  the  same,  are 
to  be  found  in  Yates  v.  Railston  t ;  and  yet  it  was  held,  in  that 
case,  that  there  was  a  parting  with  the  ship. 

In  Morgan,  dem.  Dowding,  v.  BisseU^l  it  is  said,  "When  the 
party  enters  into  that,  which  on  the  face  of  it  appears  to  be  an 
agreement,  though  there  are  words  of  present  demise ;  yet,  if  you 
collect  on  the  face  of  the  instrument  the  intent  of  the  parties  to 
give  a  future  lease,  it  shall  be  an  agreement  only."  And  in 
Soares  v.  Thoiyiton,^  Lord  Chief  Justice  Gibbs  says,  "  The  words 
'  let  to  freight '  I  pay  no  regard  to.**  The  truth  is  this,  these 
words  are  strong,  when  coupled  with  other  circumstances  in  the 
instrument,  to  shew  the  intent;  but  they  are  by  no  means 
conclusive. 

The  owner  provides,  that  the  ship  shall  be  "well  manned, 
tackled,  apparelled,  and  furnished  for  the  voyage  hereinafter 
mentioned ;"  and  that  "  the  master,  &c.  is  to  receive  and  deliver 
the  goods."  How  could  he  receive  but  into  the  owner's  posses- 
sion ;  and  how  could  he  deliver  out,  if  the  goods  were  not  in  his 
[  ♦437  ]  possession  ?  *The8e  covenants  would  be  perfectly  nugatory  if 
the  freighter  had  the  entire  possession  of  the  ship ;  for,  then,  he 
would  receive,  stow,  and  deliver,  as  and  when  he  pleased.  ''  The 
ship's  boats  to  be  assisting,  properly  manned,  provided  no 
impediment  is  thereby  to  be  made  in  carrying  on  the  exclusive 
operations  or  duties  of  the  ship.'*  What  duties  of  the  ship 
could  be  inconsistent  with  those  of  an  absolute  owner  pro  hdc 

t  19  R.  E.  524  (8  Taunt.  293,  2         J  3  Taunt.  65. 
Moore,  294).  §  18  R.  R.  620  (7  Taunt.  640). 
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vice  ?    Notice,  too,  is  to  be  given  to  the  freighter's  agents  of  the     chbtstie 
time  of  loading, — treating  him  and  the  ship-owner  as  distinct       lewif. 
persons. 

The  mode  of  payment  too  is  material,  evidently  shewing  the 
payment  and  delivery  to  be  concomitant  acts :  nay,  stronger 
than  concomitant  acts;  for  the  delivery  of  the  bills  was  to 
precede  the  deUvery,  viz.  at  two  months'  date  from  the  day  the 
ship  was  reported  at  the  custom-house.  And  this  fact  differs 
this  case  from  that  of  Crawshay  v.  Homfray,\  where  the  payment 
was  to  be  long  antecedent  to  the  delivery ;  and,  therefore,  there 
could  be  no  lien. 

The  case,  for  we  are  not  left  to  infer  it,  finds  that  William 
Wilson,  and  the  crew  of  the  Ann,  were  hired  and  employed 
to  navigate,  and  that  the  ship  was  navigated  at  the  owner's 
expense. 

Under  all  these  circumstances,  I  cannot  bring  myself  to  think 
that  the  owner  here  had  given  up  the  control  of  his  ship ;  and, 
AS  it  seems  to  me,  my  opinion  is  well  borne  out  by  a  vast  variety 
of  cases. 

The  case  of  Tate  v.  Meek,  decided  in  this  Court,  appears  to  be 
almost  in  point.  It  is  true,  the  words  "  let  to  freight"  are  not  to 
be  found  in  that  case;  and  I  have  endeavoured  to  shew  that 
these  words  are  not  conclusive  to  shew  that  the  owner  has  given 
up  all  control  over  the  ship,  if  it  can  be  shewn  from  the  rest  of 
the  *instrument  that  such  was  not  the  intention ;  but  in  all  other  [  •438  ] 
respects  it  is  decisive.  In  Yates  v.  Railaton  X  the  words  ''  let  to 
freight"  are  to  be  found,  and  yet  the  same  construction  pre- 
vailed; and  80  also  in  Tatesv.  MeyneU,^  though  in  the  latter 
oase,  these  words  are  not  to  be  found. 

Since  those  cases  were  decided,  the  case  of  Saville  v.  Campion 
has  arisen  in  the  Court  of  King's  Bench ;  and  every  word  of 
Lord  Chief  Justice  Abbott's  opinion  bears  strongly  upon  the 
present  case.  In  that  case  there  were  no  words  of  letting ;  but, 
it  was  contended,  that  there  need  not  be  express  words  of  demise, 
but  that  any  words  plainly  shewing  that  the  one  party  is  to  give 

t  22  B.  E.  618  (4  B.  &  Aid.  60).  §  19  B.  B.   527    (8  Taunt.  302  ; 
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Chbibizb  np  to  the  other,  and  the  other  to  take  and  hold  possession  for  a 
Xbwib.  definite  time,  are  sufficient  to  constitute  a  lease ;  and  this,  said 
his  Lordship,  is  true.  "But  (he  continues),  on  an  attentive 
consideration  of  the  charter-party  in  the  present  case,  we  fihd 
nothing  either  in  its  language  or  in  its  object,  which  imports 
that  the  merchant  charterer  was  to  have  the  possession  of  the 
ship.  The  whole  instrument  contains  matter  of  contract  and 
covenant  only."  Lord  Chief  Justice  Abbott  then  reviews  the 
contract,  in  which  is  a  special  clause  providing  that  the  freighter 
may  appoint  a  supercargo,  to  take  upon  him  the  authority  of 
the  commander  in  the  stowage  of  the  cargo ;  but  not  to  interfere 
with  the  duties  of  the  commander  in  any  other  manner,  without 
his  leave;  and,  after  many  observations,  all  tending  to  shew 
that  it.  was  not  intended  that  the  freighter  should  have  posses- 
sion of  the  ship,  he  confirms  the  case  of  Tate  v.  Meek. 

The  case  of  Bohtlingk  v.  Inglis  t  is  not  immaterial  in  the 
present  enquiry.  There  it  was  held,  that  where  a  ship  was 
chartered  for  a  voyage  to  Bussia,  and  to  bring  goods  home  from 
[  ♦489  ]  the  charterer's  correspondent  *there,  who  accordingly  shipped 
the  goods  on  account,  and  at  the  risk  of  the  freighter,  and  sent 
him  the  invoices  and  bills  of  lading  of  the  cargo,  the  delivery  of 
the  goods  on  board  such  chartered  ship  did  not  preclude  the 
right  of  the  consignor  to  stop  the  goods  while  in  transitu  on 
board  the  same  to  the  vendee,  in  case  of  his  insolvency  in  the 
mean  time  before  actual  delivery,  any  more  than  if  they  had 
been  delivered  on  board  a  general  ship  for  the  same  purpose.  Now» 
why  was  it  so  held  ?  Because  the  owner  had  not  parted  by  such 
charter  with  the  control  of  his  ship. '  If  he  had^  a  delivery  on 
board  such  a  ship  to  the  use  of  the  vendee  of  the  goods  and 
charterer  of  the  ship,  the  owner,  jpro  hoc  vice,  would,  as  was  con- 
tended, have  prevented  the  owner  of  the  goods  from  exercising 
his  right  to  stop  in  transitu.  But  Mr.  Justice  Lawbence,  in 
delivering  the  opinion  of  the  Court,  says  that  the  vendee  had  no 
control  over  the  ship,  and  had  merely  contracted  with  the 
master,  to  employ  his  ship  in  fetching  goods  for  him.  I  may, 
perhaps,  be  supposed  to  run  in  my  opinion  counter  to  Fmcler  v. 
Kymer,l  quoted  by  Mr.  Justice  Lawbence.    But  that  case  states 

t  7  E.  E.  490  (3  East,  381).  J  7  E;  B.  499  (3  East,  336). 
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the  very  distinction  on  which  I  form  my  opinion ;  for,  in  that  Christie 
case,  there  was  a  letting  of  the  ship  for  a  term  of  years  to  the  Lewis. 
bankrupts,  they  finding  stock  and  provisions  for  the  ship,  and 
paying  the  master,  during  which  time  they  were  to  have  the 
entire  disposition  of  the  ship,  and  the  complete  control  over  her. 
It  is  supposed,  that  the  decision  which  I,  for  one,  purpose  to 
make,  is  in  direct  contradiction  to  the  opinion  of  this  Court  in 
Hutton  V.  Bragg,  in  which  I  myself  concurred.  I  certainly  did 
concur  in  the  judgment  there  given ;  but  I  hope,  if  I  discover 
that  I  have  at  any  *time  erred  in  judgment,  I,  in  common  with  [  *^^o  ] 
my  Lord  Chief  Justice,  who  has  so  well  expressed  himself  on  the 
point,  and  my  brothers,  shall  have  the  manliness  with  cheerful- 
ness to  avow  my  error.  I  am  sure,  if  I  do  not,  my  conscience 
will  be  ill  at  ease.  Whether  my  present  opinion  is  counter  to 
that,  it  is  not,  therefore,  my  present  business  to  enquire ;  but  of 
this  I  am  quite  satisfied,  that  the  opinion  there  delivered  by 
Lord  Chief  Justice  Gibbs,  Lord  Chief  Justice  Dallas,  and  myself, 
proceeded  upon  the  notion  that  there  was  an  entire  letting  and 
parting  with  the  possession  of  the  ship ;  and  then  it  falls  within 
the  principle  of  the  rule  which  I  stated  in  the  outset.  That  this 
was  so  in  all  our  opinions  is  clear  from  our  decision  in  Tate  v. 
Meek  so  shortly  afterwards,  when  the  case  of  Hutton  v.  Bragg 
was  fully  under  our  consideration ;  and  this  struck  the  mind  of 
the  Lord  Chief  Justice  Abbott  in  giving  judgment  in  SaviUe  v. 
Campion,  for  his  Lordship  says,  "  The  case  of  Hutton  v.  Bragg 
was  in  terms  of  letting  to  hire."  Whether  that  case  was  well  or 
ill  decided  is  not  for  me  to  say,  (properly,  I  am  sure  it  was 
intended  to  be)  but,  upon  this  case,  I  am  satisfied  (though  not  so 
perfectly  as  I  should  be,  if  I  had  the  good  fortune  to  concur  with 
his  Lordship)  that  the  plaintiffs  are  not  entitled  to  recover. 

BUBBOUGH,  J. : 

Before  I  give  my  opinion  on  the  main  point  in  this  case,  I 
have  some  observations  to  make  on  some  other  matters  which 
have  arisen  in  the  course  of  the  argument. 

First,  I  think,  that  if  a  lien  ever  existed,  it  has  not  been  divested 
by  means  of  any  thing  in  the  charter-party  coupled  with  the  acts 
stated  in  the  case.    The  stipulated  freight  was  to  be  paid  by  bills, 
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Ghbistib     one  quarter  of  it  by  a  good  bill  or  bills,  on  a  right  delivery  of  the 
Lewis,      cargo  at  Newfoundland,  *at  sixty  days*  sight :  the  remainder  by 
[  ***!  ]      a  good  bill  or  bills  at  two  months  from  the  day  of  the  ship's 
report  inward,  in  the  port  of  London. 

The  first  bills  were  given,  but  dishonoured  by  the  bankrupt  when 
they  became  due,  on  the  26th  of  August,  1815.  The  second  set 
of  bills  were  never  given,  nor  were  any  tendered.  As  to  this, 
the  first  act,  the  giving  or  tendering  these  bills,  was  to  be  done 
by  the  freighter  or  his  agents.  This,  therefore,  does  not  affect 
the  defendant's  case. 

In  the  next  place,  the  lien  has  not,  I  think,  been  divested,  by 
a  delivery  of  the  cargo ;  for,  on  the  day  the  ship  was  reported  at 
the  custom-house,  and,  consequently,  before  any  delivery,  the 
defendant  gave  notice  to  the  directors  of  the  West  India  Docks, 
not  to  deliver  the  goods  without  the  orders  of  Messrs.  Harrison 
and  Betts,  who,  afterwards,  under  the  defendant's  employment, 
received  the  freight  from  the  consignees  of  the  goods. 

It  has  been  urged,  that  the  person  who  put  the  goods  on  board 
at  Demerara,  (on  which  this  freight  arose)  were  strangers  to  the 
charter-party.  In  answer  to  this,  I  am  of  opinion,  that  they 
cannot  be  so  considered  ;  for,  the  goods  to  be  shipped  on  board 
at  Demerara,  were  by  the  charter  to  be  such,  as  the  freighter  or 
his  agents  should  send.  The  shipper  of  these  goods,  therefore, 
must  be  taken  to  have  acted  under  the  authority  of  the  freighter, 
and  must  be  deemed  to  have  notice  of  the  charter-party  and  its 
contents. 

As  to  the  main  point,  it  appears  to  me  that,  in  former  cases  of 
this  kind,  too  much  stress  has  been  laid  on  a  supposed  analogy 
between  the  words  "  hath  granted,  and  to  freight  let,"  and  '^  hath 
taken  to  freight,"  in  charter-parties;  and  the  words,  "hath 
granted  and  to  farm  let,  &c."  in  leases  of  land  and  houses. 
[  442  ]  When  the  nature  of  the  transaction,  and  the  words  of  the 

charter-party  are  considered,  I  am  of  opinion  that  the  construc- 
tion contended  for,  namely,  that  the  possession  of  the  ship  passed 
to  the  charterer,  cannot  be  supported. 

The  words  are  "  hath  granted  and  to  freight  let,  &c."  What 
then  was  the  object  in  view  ?  It  was  to  engage  the  use  of  such 
parts  of  the  ship,  as  are  used  for  the  stowage  of  goods,  and  not 
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to  put  the  owners  of  the  ship  out  of  possession  of  the  ship,  which  chbistib 
possession  they  actually  had  by  their  master  or  commander ;  and  lewis. 
the  mariners  hired  and  employed  by  them.  The  words  of  the 
charter-party  shew  this  to  have  been  the  intention,  and  there 
appears  to  me  to  be  no  reason  for  extending  the  construction  far- 
ther, except  it  be  for  the  purpose  of  depriving  the  owners  of  their 
lien. 

As  to  leases  of  lands  and  houses,  their  nature  and  object  are 
very  different.  There,  the  one  party  takes  the  land  or  house  for 
the  purpose  of  occupation ;  the  land  he  takes  to  cultivate,  the 
house  he  takes  for  his  actual  residence,  and  it  is  necessary  in  both 
cases  that  he  should  have  exclusive  possession. 

After  the  case  of  Hutton  v.  Bragg,  the  cases  of  Yates  and  others 
V.  Railston,  the  same  against  Meynell  and  others,  and  Tate  v. 
Meek,  ccime  on  to  be  tried  before  me  at  Guildhall.  On  its  being 
stated  by  my  brother  Lena,  that  the  case  of  Hutton  v.  Bragg  was 
not  satisfactory,  I  remember  to  have  said,  that  had  I  been  in 
Court  when  the  latter  case  was  decided,  I  thought  I  should  have 
agreed  in  the  judgment  there  given.  But,  I  have  been  since 
necessarily  drawn  to  consider  that  case  with  attention :  I  confess, 
I  think  that  it  is  not  law ;  and  I  am  now  persuaded,  that  the  true 
construction  of  the  charter-party,  (connecting  the  object  of  it, 
and  the  language  of  it  throughout,)  is  such,  that  it  has  not  the 
^effect  of  passing  the  possession  of  the  ship  to  the  freighter.  The  [  *^^s  ] 
consequence  is  that,  in  my  opinion,  the  defendant  is  entitled  to 
judgment. 

BiCHABDSON,  J. : 

I  am  of  the  same  opinion.  By  the  law  of  England  and  of  all 
commercial  countries  the  owner  of  a  ship  has  a  lien  on  the  cargo 
for  his  freight ;  and  this  doctrine  is  laid  down  in  many  well- 
known  books  of  authority.  Agreements  may,  undoubtedly,  be 
entered  into  by  which  the  owner  may  consent  to  relinquish  this 
right,  but  the  mere  circumstance  of  his  entering  into  an  agree- 
ment touching  the  mode  in  which  he  shall  be  paid  for  freight, 
will  not,  of  itself,  divest  him  of  his  right  to  lien;  that  can 
only  be  excluded  by  express  terms,  and  there  are  no  such  terms 
in  the  present  charter-party.    The  questions,  then,  that  arise  in 
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Chbibtib  this  case,  are  two.  FirBt,  whether  the  owner's  lien  has  been  ex- 
Lewis.  eluded  by  the  terms  of  the  charter-party  which  he  has  signed ; 
secondly,  whether  there  is  any  difference  in  the  case,  on  the 
ground  that  the  defendant  has  delivered  the  homeward  cargo, 
and  has  received  the  freight  upon  the  bills  of  lading,  which 
freight  is  different  from  that  due  upon  the  charter-party  ? 

On  the  first  point,  the  case  of  Hutton  v.  Bragg  presents  a 
difficulty.  However,  I  do  not  think  it  necessary  to  deny  the 
principle  laid  down  in  that  case,  but  only  the  application  of  the 
principle.  It  is  quite  clear,  that  decision  turned  on  the  assump- 
tion that  the  owner,  by  the  terms  of  the  charter-party,  had 
parted  with  the  possession  of  his  vessel ;  and,  certainly,  cases 
may  arise  in  which  such  a  transfer  may  take  place :  as  if  the 
owner  were  to  demise  a  ship  for  a  term  of  years,  and  the  char- 
terer were  to  have  the  appointment  of  master  and  mariners,  and 
incur  the  expense  of  wages  and  repairs ;  but  such  is  not  the  usual 
[  *444  ]  course  of  proceedings  in  the  mercantile  *world,  nor  is  such  the 
common  form  of  charter-parties,  which,  though  they  sometimes 
vary  in  form,  have,  in  general,  no  other  object  than  to  lend 
the  use  of  the  ship.  In  Hutton  v.  Bragg,  however,  the  Court 
relied  on  the  words  of  demise  in  the  charter-party,  that  the  owner 
''  had  let  to  freight,"  and  the  charterer  **  had  taken  "  the  ship ; 
and,  if  it  had  been  the  intention  of  the  parties  that  the  entire 
possession  of  the  ship  should  pass  from  the  one  to  the  other, 
those  words  would  have  been  material.  That  they  are  not  con- 
clusive to  pass  the  possession,  appears  from  the  case  of  Yates  v. 
Railstoriy^  decided  by  the  same  Judges  who  decided  Hutton  y. 
Bragg.  I  am  aware  that  in  Yates  v.  Railston  there  were  material 
circumstances  which  distinguish  it  from  Hutton  v.  Bragg.  For 
instance,  in  Yates  v.  Railston  the  bills  of  lading  refer  to  the 
charter-party ;  but,  if  the  words  "  grant  and  let "  pass  the  pos- 
session, those  other  circumstances  could  not  countervail  them. 

The  cases,  then,  shew  that  words  of  demise,  though  material, 
are  not  decisive  on  the  question  of  possession ;  and,  in  the  case 
of  The  Trinity  House  v.  Clarke  the  right  of  possession  was  held 
to  result  rather  from  the  nature  of  the  service  in  which  the  vessel 
was  to  be  engaged,  than  from  the  terms  of  the  charter-party  by 
t  19  B.  B.  624  (8  Taunt.  293). 
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\phich  she  was  let  to  hire.  It  seems,  therefore,  that,  in  the  Chbistib 
present  instance,  the  question  must  turn  entirely  upon  what  was  lewtb. 
the  intention  of  the  parties  as  it  is  to  be  collected  from  the 
whole  of  the  instrument  taken  together :  that  is  the  case  also  in 
demises  of  land,  which  may  take  place  or  not  take  place  either 
with  or  without  apt  words  of  demise,  as  shall  appear  from  the 
whole  of  the  instrument  to  have  been  the  intention  of  the 
parties. 

Before  I  examine  the  nature  of  the  charter-party  now  in  dispute, 
I  must  observe  with  regard  to  the  cases  of  *Vallejo  v.  IVheeler  [  ♦^^s  ] 
and  Soares  y,  Thornton,  that  the  result  of  those  decisions  is  no 
more  than  that,  in  respect  of  the  offence  of  barratry,  the  freighter 
may  be  deemed  ship-owner  pro  hue  vice,  whether  there  be  words 
of  demise  in  the  contract  between  him  and  the  owner  or  not.  But 
those  cases  do  not  .at  all  affect  the  question  of  possession,  while 
the  cases  of  Yates  v.  Railston,  Tate  v.  Meek,  and  SaviRe  v. 
Campion^  have  established  that,  with  or  without  words  of  demise, 
the  possession  may  remain  in  the  ship-owner,  for  the  purposes  of 
lien.  Here,  then,  I  shall  refer  to  the  terms  of  the  present  char- 
ter-party, in  order  to  ascertain  that  intention.  Now,  though  the 
instrument  sets  out  with  general  terms  of  demise,  yet  every  sub- 
sequent provision  is  inconsistent  with  those  terms.  The  freighter 
is  to  send  the  goods  alongside,  the  master  is  to^  receive  and  pro- 
perly stow  them  on  board,  and  deliver  the  cargo  from  alongside 
to  the  agents  or  assigns  of  the  freighter  ;  so  that  the  owners  of 
the  goods  are  not  so  much  as  to  enter  the  ship.  The  boats  are 
to  assist  the  freighter,  but  not  to  the  interruption  of  the  regular 
duties  of  the  ship.  The  ship-owner  might,  if  he  liked  it,  have 
sailed  himself  as  master,  and  the  master's  possession  was  in  effect 
that  of  the  ship-owner,  so  that  the  possession  thus  remaining  in 
him,  there  is  nothing  to  exclude  the  general  law  which  gives  him 
a  lien  on  the  cargo  towards  the  amount  of  his  freight. 

Upon  the  second  question  it  is  not  necessary  to  hold  that  the 
goods  of  strangers  are  liable  for  all  the  freight  due  on  the  charter- 
party,  exceeding  the  freight  mentioned  in  the  bills  of  lading.  It 
is  true,  that,  according  to  the  decision  in  Pavl  v.  Birch,\  the 
owner  has  not  a  lien  on  the  goods  mentioned  in  the  bills  of  lading 

t  2  Atk.  621. 
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Chbistie  for  all  his  freight  due  on  the  charier-party,  but  he  is  entitled  to 
Lewis.  the  freight  on  the  bills  of  lading,  in  preference  to  the  ^freighter ; 
[  *J46  ]  and,  in  the  present  instance,  the  owner  has  neither  asked  nor 
received  more  than  was  due  from  each  consignee,  for  the  convey- 
ance of  his  goods.  The  owner  has  a  lien  on  the  goods  mentioned 
in  the  bills  of  lading,  as  a  security  for  his  freight  due  on  charter- 
party,  to  the  extent  of  the  freight  on  the  bill  of  lading.  But,  it 
has  been  said,  that  his  lien  on  the  goods  was,  at  all  events,  lost 
by  the  delivery  of  them  to  the  consignees.  Undoubtedly,  if  a  party 
loses  possession  of  the  article  on  which  he  has  a  lien  without 
enforcing  payment  of  his  demand,  his  lien  must  cease  to  have 
existence.  Here  the  owner  was  bound  to  deliver  the  goods  on  the 
payment  of  that  freight  being  made ;  if,  then,  he  had  a  lien  on 
the  goods,  and  was  bound  to  deliver  them  on  the  sum  being  paid, 
to  the  amount  of  which  his  lien  extended,  it  would  be  absurd  to 
deprive  him  of  the  very  sum  obtained  by  the  assertion  of  his 
right  to  a  lien ;  as  he  had  a  lien  to  the  amount  of  the  freight  due 
on  the  goods,  he  had  a  right  to  retain  the  money  received  in  res- 
pect of  that  freight,  and  it  seems  to  me,  therefore,  that  there 
must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant  accordingly. 


1821.        WILLIAM  SPITTLE  v.   CHARLES  LAVENDER.t 

Feh,  8.  (2  Brod.  &  Bing.  452—456 ;  S.  C.  5  Mooie,  270.) 

r  452  1  Where  A.  entered  into  and  signed  an  agreement,  as  agent  of  B.,  and 

B.  shortly  afterwards  signed  it  with  the  words,  '*  I  hereby  sanction  this 
agreement,  and  approve  of  A.'s  having  signed  it  on  my  behalf :  *'  Held, 
that  A.  was  not  personally  responsible. 

Assumpsit  on  the  following  agreement :  ''  An  agreement,  had, 
made,  concluded,  and  agreed  upon  this  15th  day  of  July,  1817, 

t  There  is  some   conflict  in  the  ruled  by  the  decision  of  the  Court  of 

authorities  as  to  the  effect  of  a  con-  Appeal  in  Gadd  v.  Houghton  (1876) 

tract  by  a  person  with  the  words  **  as  1  Ex.  D.  357 ;  46  L.  J.  Ex.  71.    But 

agent "  in  the  body  of  the  document.  Pa  tee  v.  Walker  is  followed  by  Pol- 

Paict  V.  Walker  (1870)  L.  B.  5  Ex.  LOOK,  B.  in  ifou^A  v.  Jfanzanoa  (1879) 

173;   39  L.  J.  Ex.   109,   seems  to  4  Ex.  D.  104;  48  I.  J.  Q.  B.  398. 

conflict  with  the  above  case;  but  so  See  also  Bramwdl  v.  Spiller  (1870) 

far  as  it  does  so  conflict,  seems  over-  21  L.  T.  672. — ^B.  C. 
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between  Charles  Lavender  of  Elstow,  in  the  county  of  Bedford,  Spittle 
auctioneer,  as  agent  for  and  on  the  part  and  behalf  of  Samuel  lay^der. 
Randall  of  the  same  place,  gentleman,  of  the  one  part,  and 
William  Spittle  of  Pinner,  in  the  county  of  Middlesex,  innholder, 
of  the  other  part.  First,  the  said  Charles  Lavender,  in  con- 
sideration of  the  sum  of  1,5002.  to  be  paid  by  the  said  William 
Spittle,  as  hereinafter  mentioned,  doth  hereby,  for  the  said 
Samuel  Bandall,  his  heirs,  executors,  and  administrators,  and 
every  of  them,  promise,  by  these  presents,  that  he,  the  said  Charles 
Lavender,  his  heirs  and  assigns,  (and  all  and  every  other  person 
and  persons  claiming  or  to  claim  any  right,  title,  or  interest 
under  him  or  any  other  person  or  persons  whomsoever  of,  in, 
or  to  the  hereditaments  and  premises,  hereinafter  mentioned) 
shall  and  will,  at  the  proper  costs  and  charges  of  the  said 
Samuel  Bandall,  his  heirs,  executors,  administrators,  and  assigns, 
on  or  before  the  4th  day  of  October  next,  make  out  and  produce 
a  good  and  clear  title  to,  and  at  the  costs  and  charges  of  the 
said  William  Spittle,  by  such  conveyances,  ways,  and  means  in 
the  law,  as  he,  the  said  William  Spittle,  his  heirs  and  assigns, 
or  his  or  their  counsel  shall  reasonably  devise,  advise,  or  require, 
and  well  and  sufficiently  grant,  sell,  release,  convey,  and  assure 
to  the  said  William  Spittle,  and  his  heirs,  or  to  whom  he  or  they 
shall  appoint  or  direct,  all  that,  &c.  (setting  out  the  property  to 
be  sold)  with  covenants  to  be  therein  contained,  that  the  said 
premises,  at  the  time  of  executing  such  conveyance,  *are  free  [  *463  ] 
from  all  incumbrances  and  demands  whatsoever,  and  all  other 
usual  covenants ;  in  consideration  whereof,  the  said  William 
Spittle,  for  himself,  his  heirs,  executors,  administrators,  and 
assigns,  doth  hereby  covenant,  promise,  and  agree  to  and  with 
the  said  Charles  Lavender,  his  heirs,  executors,  and  administra- 
tors, by  these  presents,  that  he,  the  said  William  Spittle,  his 
heirs,  executors,  or  administrators,  or  some  of  them,  on  having 
such  good  title  made  out  and  produced,  and  the  said  premises  so 
assigned  and  conveyed  to  his  heirs  and  assigns  as  aforesaid, 
shall  and  will,  well  and  truly  pay,  or  cause  to  be  paid  unto  the 
said  Charles  Lavender,  his  heirs,  executors,  or  administrators, 
as  agent  for  the  said  Samuel  Bandall,  as  aforesaid,  the  aforesaid 
sum  of  1,500Z.  for  the  same  in  the  manner  following,  (that  is  to 
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Spittle     say,  &c.)  but  as  the  conveyance  deeds  will  be  executed  on  the 

Lav™)bb.   ^*^  of  October  next,  the  said  William  Spittle  is  to  execute  a 

mortgage  f of  all  the  aforesaid  premises  to  the  said    Samuel 

Bandall  as  a  security  for  the  sum  of  5002.    Witness  their  hands 

the  day  and  year  first  above  written. 

(Signed)  "  Charlbs  Laybndeb.* 

"  Witness,  &c.  "  William  Spittle." 

''I  hereby  sanction  this  agreement,  and  approve  of  Charles 
Lavender  having  signed  the  same  on  my  behalf. 

(Signed)  "  Samuel  Bandall." 

Flea,  non  cusumpsit,  as  to  all  but  1502.  and  a  tender  of  that 
sum.  Replication  and  issue.  Lavender  was  an  auctioneer 
employed  to  sell  Bandall's  property.  Bandall  was  near  at  hand 
when  Lavender  signed  the  instrument,  and  himself  signed  it  a 
few  hours  afterwards. 

The  only  question  in  the  cause  being,  whether,  on  this  agree- 
ment, the  defendant  was  personally  liable,  the  jury,  at  the 
Middlesex  sittings  after  Michaelmas  Term,  found  a  verdict  for 
the  plaintiff,  Dallas,  Ch.  J.  reserving  to  the  defendant  the  right 
of  moving  to  enter  a  nonsuit. 

[  454  ]  Lens,  Serjt.  having,  on  a  former  day,  obtained  a  rule  nisi 

accordingly, 

Vaughan,  Serjt.  now  shewed  cause  against  the  rule : 

The  instrument  must  be  construed  according  to  the  intention 
of  the  parties.  It  was  clearly  the  intention  of  the  plaintiff  to 
obtain  the  security  of  the  defendant's  responsibility,  as  well  as 
that  of  Bandall's,  and  the  defendant  intended  to  give  that 
security  ;  if  it  were  otherwise,  the  instrument  would  never  have 
been  signed  by  the  defendant  as  agent,  when  the  principal  was 
so  near,  and  signed  himself  so  shortly  afterwards.  All  the 
operative  part  of  the  instrument  is  in  the  name  of  the  defendant. 
And  there  is  sufficient  consideration  for  his  consenting  to  become 
security  for  Bandall ;  the  defendant  was  to  make  out  the  title, 
and  the  purchase-money  was  to  be  paid  into  his  hands,  so  that 
he  might  at  once  repay  himself  for  his  trouble.    The  plaintiff 
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would  not  have  been  jastified  in  paying  the  purchase-money  to  Spittlb 
Randall,  and  is,  therefore,  compelled  to  sue  the  defendant  for  lavi^deb. 
the  breach  of  the  agreement.  Appleton  v.  Binka^  shews  that 
one  party  may  covenant  for  the  acts  of  another ;  and  Burrell  v. 
JonesX  is  in  point  for  the  plaintiff;  in  that  case,  one  who  under- 
took to  pay  as  solicitor  was  held  personally  responsible:  and 
there  is  no  distinguishable  difference  between  undertaking  as 
solicitor  and  undertaking  as  agent. 

Lem^  in  support  of  his  rule,  was  stopped  by  the  Gounx. 

Dallas,  Gh.  J. : 

The  question  is  what  was  the  intention  of  the  parties,  and  that 
must  be  collected  from  the  instrument,  *but  by  a  reasonable  [  «455  ] 
exposition  of  the  whole  as  it  stands.  In  order  to  attain  this,  we 
must  look  to  the  character  of  the  parties.  Lavender  is  an 
auctioneer  entrusted  with  the  sale  of  an  estate,  belonging  to 
Randall.  Upon  this  sale,  and  in  order  to  obtain  a  purchaser,  he 
enters  into  an  agreement,  in  consideration  of  the  sum  of  1,5002. 
to  be  paid  to  him,  but  to  be  paid  to  him  as  agent  of  Randall. 
He  does  not  agree  for  himself  but  as  agent  of  Randall ;  and  to 
make  this  appear  the  more  clearly,  Randall  himself  signs  the 
instrument,  the  whole  that  passed  forming  only  one  transaction ; 
considering,  too,  that  Lavender  was  to  gain  nothing  by  the 
transaction,  there  can  be  no  doubt  that  he  entered  into  it  as 
agent  only.  The  cases  cited  do  not  apply.  The  first  was  the 
case  of  a  covenant,  and  the  defendant  covenanted  for  himself. 
In  Burrell  v.  Jones,  the  defendants  engaged  as  solicitors  of,  not 
on  behalf  of  the  assignees,  nor  was  their  engagement  followed 
up  by  any  approbation  of  it  on  the  part  of  the  assignees. 

Pabk,  J. : 

On  the  general  rule  of  law,  namely,  that  where  the  principal 
is  known  the  agent  is  not  liable,  there  can  be  no  doubt ;  though 
it  is  true  that  an  agent  may,  under  certain  circumstances, 
render  himself  liable  at  all  events.  But  it  is  not  merely  because 
he  calls  himself  an  agent,  that  he  can  become  liable,  he  must  so 
t  7  B.  B.  672  (d  East,  148).  |  22  B.  B.  296  (3  B.  &  Aid.  47). 
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Spittlb  frame  the  undertaking  as  to  make  his  additional  engagement 
Lavbndks.  clear  beyond  dispata  Here,  the  signature  of  the  principal,  and 
the  sanction  given  to  the  act  of  the  agent  is  conclusivey  that  he 
did  not  mean  to  implicate  the  defendant.  In  Appleton  v.  Binks, 
the  instrument  was  under  seal,  and  the  defendant  bound  himself: 
here  the  defendant  only  signed,  and  bound  Randall,  the  vendor. 
In  BurreU  v.  Jones  the  Court  expressly  said  that  the  defendant, 
as  solicitor,  had  no  right  to  bind  the  assignees.    Bowen  v. 

[  *456  ]  Morris, \  is  in  point  for  *the  defendant.  Therefore,  under  aU 
the  circumstances  of  this  case,  a  nonsuit  must  be  entered. 

BUBBOUOH,  J. : 

This  was  all  one  transaction,  and  is  no  more  than  an  agree- 
ment entered  into  by  Lavender  for  Randall,  carried  to  him 
immediately,  and  by  him  immediately  signed  and  sanctioned. 
To  the  name  of  Lavender,  the  expression  "  as  agent "  is  tacked 
for  the  very  purpose  of  excluding  any  personal  liability. 

RiOHARDSON,  J. : 

I  think  there  is  some  obscurity  in  a  part  of  this  instrument, 
but,  taking  the  whole  together,  I  agree  with  the  rest  of  the 
Court,  particularly  on  referring  to  the  sanction  given  by  RandaU, 
which  was  so  soon  added,  as  to  render  the  whole  but  one  trans- 
action. By  the  head  of  the  agreement,  it  is  clearly  expressed 
that  Lavender  acted  only  as  agent,  and  further,  that  he  agreed 
for  Randall,  his  heirs,  executors,  and  administrators ;  and  this 
distinguishes  the  case  from  Appleton  v.  Binks.  The  whole 
confusion  arises  from  the  name  of  Lavender  being  afterwards 
inserted  by  mistake  for  that  of  Randall ;  he  agrees  that  the 
said  "Charles  Lavender,  his  heirs,  and  assigns,  and  all  and 
every  other  person  and  persons  claiming  or  to  claim  any  right, 
title  or  interest  under  him,  or  any  other  person  or  persons 
whomsoever,  of,  in,  or  to  the  hereditaments  and  premises," 
shall  make  a  good  title :  and  this  mistake  is  more  manifest  from 
what  follows,  ''at  the  proper  costs  and  charges  of  the  said 
Samuel  Randall."    The  intent  was,  not  that  Lavender  should 

t  2  Taunt.  374. 
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make  title,  but  that  Bandall  should.    After  this,  the  principal     Spittls 
sanctions  the  act  of  the  agent,  and  there  can  be  no  doubt  that    lav^dbb. 
the  whole  is  one  transaction.    There  must  be  a 

Nonsuit  entered. 


CHILDS  V.  MONINS  and   BOWLES-f  i«2i. 

(2  Brod.  &  Bing.  460-464 ;  S.  C.  5  Moore.  282.)  mjlO. 

A  promissory  note  by  which  the  makers,  as  executors,  jointly  and        [  460  ] 
severally  promise  to   pay  on  demand,   with  interest,  renders   them 
personally  liable. 

Assumpsit  on  a  promissory  note;   counts  for  money  paid, 
money  had  and  received,  and  on  an  account  stated.    Fleas  for 
Monins,  first,  general  issue ;  secondly,  actio  non ;  because  here- 
tofore, to  wit,  on,  &c.  at,  &c.  the  defendants  were  the  executors 
of  the  last  will  and  testament  of  Thomas  Taylor,  deceased,  and 
as  such  executors  they  made  the  promissory  note  mentioned,  in 
the  words  following  (that  is  to  say),  "  Eingwould,  28tA  December ^ 
1816. — ^As  executors  to  the  late  Thomas  Taylor,  of  Ringwould, 
we  severally  and  jointly  promise  to  pay  to  Mr.  Nathaniel  Ghilds 
the  sum  of  200Z.  on  demand,  together  with  lawful  interest  for  the 
•same.    J.  Monins,  Fhinbas  Bowles,  executors."    The  defen-      [  *^^\  ] 
dant  Monins  further  pleaded  plene  administraverunt  prater.   Plea 
for  the  defendant  Bowles,  general  issue.    Replication,  joining 
issue  with  Monins  on  his  first  plea,  and  with  Bowles  on  his  plea. 
Demurrer  to  the  second  plea  of  Monins,  for  the  following  causes: 
that  the  defendants  have,  by  the  note  mentioned,  made  them- 
selves personally  responsible  to  the  plaintiff ;  and  that  the  said 
defendants  have  in  and  by  the  said  note  admitted,  that  they 
have  assets  in  their  hands  for  the  payment  of  the  said  note ;  and 
that  it  does  not  appear  that  the  said  note  was  given  for  a  debt  of 
the  said  Thomas  Taylor,  but  may  have  been  given  for  a  debt  of 
the  said  executors,  since  the  death  of  Thomas  Taylor ;  and,  for 
that,  the  defendants  have  promised,  in  and  by  the  said  note,  to 

t  Although  the  liability  of  a  per-  Exchange  Act,    18S2,  it  does   not 

son  adding  to  his  signature  words  seem  that  there  is  anything  in  the 

indicating  that  he  signs  in  a  repre-  Act  to  alter  the  effect  of  the  above 

sentative   character  is  modified  by  case. — R.  C. 
the   26th   section  of   the   Bills   of 

B.B. — ^VOL.  XXm.  I*  3U 
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Childs  pay  the  sum  of  200L,  with  lawful  interest ;  and  the  said  defen- 
HoNiNs.  dants  could  not,  in  their  representative  capacity,  become  liable 
for  the  interest  due  on  the  said  note ;  and,  for  that,  the  defen- 
dants have  become  personally  liable,  because  they  have  severally 
and  jointly  promised  to  pay,  with  interest,  the  sum  in  the  said 
note  mentioned ;  which  note  gives  a  right  of  action  against  the 
executors  of  one  of  the  defendants  who  shall  first  die,  and  on 
that  event  against  the  other  defendant,  as  the  survivor ;  and  the 
last-mentioned  executor  could  not  be  liable,  or  sued  as  executor 
of  Thomas  Taylor ;  and  that  the  second  plea  should  have  been 
pleaded  in  abatement,  and  not  in  bar ;  and  that  the  second  plea 
is  in  other  respects  uncertain,  informal,  and  insufficient.  Joinder 
in  demurrer. 

Toddy,  Serjt.  in  support  of  the  demurrer : 

The  promise  to  pay  is  an  admission  of  assets;  and  as  the 
payment  was  to  be  made  with  interest,  a  payment  at  a  future 
I  *^62  ]  day  must  be  implied.  This  constitutes  a  forbearance  *to  sue  on 
the  part  of  the  plaintiff,  which  forbearance  raises  a  sufficient 
consideration  for  the  defendants  charging  themselves.  It  has 
been  expressly  decided,  that  if  an  executor  promises  to  pay  the 
debt  at  a  future  day,  it  becomes  his  own  debt,  to  be  discharged 
out  of  his  own  estate.  Ooring  v.  Ooring,\  Trewinnian  v.  Howell^X 
2  Wms.  Saund.  137  b. 

Vavghan,  Serjt.  contra  : 

The  executors  are  not  personally  liable,  because  they  expressly 
promise  as  executors,  not  in  their  own  right ;  and  there  is  no 
sufficient  consideration  for  a  promise  in  their  own  right.  The 
circumstance  of  the  promise  having  been  made  in  writing,  does 
not  alter  the  case ;  for  the  Statute  of  Frauds,  in  enacting  that  an 
executor  shall  not  be  personally  charged,  except  by  his  own 
writing,  has  not  enacted  that  even  by  such  writing,  he  shall  be 
charged  in  cases  where  he  would  not  have  been  liable  at  common 
law.  Rann  v.  Hughes. %  The  promise  to  pay  at  a  future  day 
should,  in  order  to  charge  the  executor,  be  express,  and  not 
merely  deducible  by  inference. 

t  Yelv.  10.  X  Cro.  Eliz.  91.  §  7  T.  E,  350.  n. 
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Toddy,  in  reply,  was  stopped  by  the  Coimx.  Chilm 

MOKINB. 

Dallas,  Gh.  J. : 

It  has  been  urged  that  the  defendants  cannot  be  personally 
liable,  because  this  is  only  a  promise  to  pay  as  executors. 
Whether  or  not  the  promise  be  such,  must  depend  not  on  those 
words  alone,  but  on  the  words  of  the  whole  instrument  taken 
together ;  and  what  are  they  ?  "  As  executors  to  the  late 
Thomas  Taylor,  of  Ringwould,  we  severally  and  jointly  promise 
to  pay  to  Mr.  Nathaniel  Childs  the  sum  of  200Z.  on  demand, 
with  lawful  interest  for  the  same."  Take  *first  the  words  [  •468  ] 
**  on  demand : "  suppose  a  demand  had  been  made  immedi- 
ately ;  do  not  the  executors  by  subjecting  themselves  to  such  a 
demand,  admit  they  have  assets  to  satisfy  it?  If  they  meant  to 
limit  their  liability,  why  did  they  not  add  to  the  words  as 
executors,  the  words  "out  of  the  estate  of  Thomas  Taylor." 
But  they  promise  absolutely,  and  further  add  an  engagement  to 
pay  interest;  when,  therefore,  by  the  engagement  to  pay  interest 
they  have  induced  the  plaintiff  to  suspend  his  clear  and  admitted 
demand,  by  so  doing  they  make  the  promise  personal  and 
individual.  The  plea  further  says,  they  have  fully  administered, 
80  they  may  have  done  at  the  time  of  plea  pleaded ;  but  they  do 
not  say  they  had  no  assets  at  the  time  the  note  was  given.  If 
executors  were  not  liable  on  such  a  promise,  they  would  be 
enabled,  by  making  such  a  promise,  to  defraud  any  individual 
among  their  testator's  creditors.  This  too  is  a  promise,  which, 
from  the  circumstance  of  interest  being  added,  necessarily 
imports  a  payment  at  a  future  day,  and  an  executor  promising 
to  pay  a  debt  at  a  future  day,  makes  the  debt  his  own. 

Fabk,  J.  concurred. 

BUBBOUGH,  J.: 

The  plea  is  inapplicable  to  the  count.  The  insertion  of  the 
words  "as  executors"  cannot  alter  the  case,  if,  on  the  whole 
instrument,  the  parties  appear  liable.  That  is  clearly  the  case 
in  the  present  instance ;  for,  by  promising  to  pay  on  demand, 

L  L  2 
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Ohildb      the  defendants  admit  assets ;  and,  by  promising  interest,  they 
HoKiHB.     8^6^  ^  effect  that  the  debt  was  to  be  paid  at  a  future  day ;  as 

they  could  not  charge  the  estate  of  the  testator  with  interest, 

they  must  pay  it  out  of  their  own  pockets. 

BlOHARDSON,  J. : 

We  must  look  at  the  whole  instrument,  not  confining  ourselves 
[  •464  ]  to  the  words  "  as  executors ;  "  *and  from  the  whole  instrument 
it  appears  that  the  defendants  are  personally  liable.  They 
promise  severally  and  jointly,  which  is  not  usual  with  executors. 
They  promise  to  pay  on  demand,  and  with  interest,  which  is 
clearly  a  compensation  for  forbearance.  It  may  be  true  now, 
that  they  have  fully  administered,  but  that  is  no  answer  to  the 
plaintiff,  who  was  entitled  to  be  paid  in  1816.  Ooring  v.  Ooring 
is  in  point ;  but  there  are  other  cases;  Barry  v.  Riish,\  Worthing' 
ton  v.  Barlow.l 

Judgment  for  the  plaintiff. 


jg2j  LEIGH  V.   SHEPHEED. 

Ihb.  12.  (2  Brod.  &  Bing.  466—470 ;  S.  0.  5  Moore,  297.) 

p  ^.  1  An  avowry  by  one  of  several  co-heirs  in  gavelkind  in  his  own  right, 

with  a  cognizance  as  bailiff  of  the  other  co-heirs,  is  sufficient,  without 
averring  an  authority  to  distrain  from  the  other  co-heirs. 

One  of  several  co-heirs  in  gavelkind  may  distrain  for  rent  due  to  him 
and  his  companions  without  an  actual  authority  from  Ms  companions. 

This  was  an  action  of  replevin  upon  a  distress  for  rent ;  and 
the  questions,  which  were  argued,  arose  on  the  fifth  and  seventh 
avowries  and  cognizances.  By  the  fifth,  the  defendant  avowed 
in  his  own  right,  alleging,  that  John  Brenchley  and  others  held 
one  undivided  fourth-part  of  the  premises,  as  tenants  to  the 
defendant,  at  the  yearly  rent  of  16Z.,  and  that  one  undivided 
fourth-part  of  the  161.  of  that  rent,  for  one  year  was  due  and  in 
arrear  to  the  defendant.  By  the  seventh,  the  defendant  avowed 
in  his  own  right,  and  made  cognizance  as  bailiff  of  Edward 
Shepherd,  Henry  Shepherd,  and  Prances   E.  M.   Shepherd; 

t  1  B.  B.  360  (1  T.  B.  691).  J  4  B.  B.  489  (7  T.  B.  463). 
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alleging,  that  the  said  John  Brenchley  and  others  held  the  Leigh 
premises  as  tenants  to  the  defendant,  and  the  said  Edward,  shbpbbbd. 
Henry,  and  Frances  E.  M.  Shepherd,  at  the  yearly  rent  of  16Z., 
and  that  16Z.  for  one  year's  rent,  was  due  and  in  arrear  to  them. 
The  plaintiff,  by  his  plea  in  bar  to  the  fifth  avowry,  denied  the 
tenancy  in  manner  and  form,  &c.  By  his  first  plea  in  bar  to  the 
seventh  avowry  and  cognizance,  he  denied  the  tenancy  in  manner 
and  form,  &c.  *B,nd  by  his  second  plea  in  bar  to  the  same,  he  [*466  ] 
denied  that  the  defendant  was  the  bailiff  of  the  said  Edward, 
Henry,  and  Frances  E.  M.  Shepherd.  By  the  special  case,  it 
appeared,  that  the  estate  was  of  gavelkind  tenure ;  that  John 
Brenchley,  and  others,  held  the  same  as  tenants  to  one  Mary 
Shepherd  in  her  life-time,  at  the  yearly  rent  of  16Z. ;  that,  on 
her  death,  the  estate  descended  to  the  defendant,  and  the  said 
Edward,  Henry,  and  Frances  E.  M.  Shepherd,  as  co-heirs  in 
gavelkind;  that  the  tenancy  continued;  that  one  year's  rent 
was  due  at  the  time  of  taking  the  distress ;  and,  that  the  defen- 
dant was  not  authorised  by  Henry  Shepherd  to  distrain  for  him, 
but  was  authorised  by  the  other  co-heirs. 

The  case  was  argued  by  Blossett,  Serjt.  for  the  plaintiff,  and 
Tadd^,  Serjt.  for  the  avowant. 

Arguments  for  the  plaintiff : 

There  is  a  great  difference  between  the  rights  of  co-parceners 
and  joint-tenants,  as  well  with  respect  to  the  power  of  distrain- 
ing, as  in  other  matters;  and  though  one  joint- tenant  may 
distrain  for  the  whole  rent,  and,  without  shewing  authority  from 
his  companions,  avow  for  the  whole,  the  present  avowant  being 
a  co-parcener,  has  no  such  right.  A  joint-tenant  may  distrain 
and  avow  for  the  whole,  because  he  has  a  unity  of  interest  with 
his  companion,  and  an  entirety  in  the  whole  estate,  ''  totum  in 
communis  nUM  separatim,"  t  he  is  seised  per  my  et  per  tout ;  and 
though,  in  form,  he  should  avow  in  his  own  right,  and  as  bailiff 
to  his  companions,  it  is  not  his  character  of  bailiff,  but  his 
character  of  joint-tenant,  that  entitles  him  to  distrain.!     But 

t  Biaoton,  Ub.  6,  tract.  6,  c.  26,  t  Per  Holt,  Ch.  J.  in  FuUm  y. 
fo.  430.  Palmer,  6  Mod.  72. 
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Leigh  the  unity  and  entirety  of  interest  which  alone  entitle  the  joint- 
Shbphebd.  tenant  to  distrain  without  *the  authority  of  his  companion,  do 
[  *467  ]  not  exist  in  the  case  of  co-parceners ;  for  though  parceners 
constitute  one  heir,  and  have  an  entire  possession  as  against 
strangers,  they  have  separate  interests,  and  distinct  freeholds  as 
against  each  other ;  one  may  infeoff  the  other ;  and  if  one  dies, 
his  share  descends  to  his  heir;  there  being  no  benefit  of  survivor- 
ship as  with  joint-tenants,!  one  may  be  barred  by  the  Statute  of 
Limitations,  while  the  other  is  saved  by  a  disability,  t  Mere 
unity  of  possession  can  no  more  entitle  one  parcener  to  distrain 
for  his  companion,  than  one  tenant  in  common.  It  would  be  a 
great  hardship  too,  if  one  parcener  should,  without  the  knowledge  or 
consent  of  his  companion,  distrain ;  for  the  Statute  of  Limitations 
might  operate  before  they  came  to  an  account,  and  the  com- 
panion be  deprived  of  all  remedy.  There  is  no  authority  directly 
in  point,  as  all  the  cases  from  the  Year  Book,  15  Hen.  YII. 
p.  17,  pi.  11,  downwards,  are  cases  of  joint-tenants,  not  of 
parceners. 

Arguments  for  the  avowant : 

It  is  true  that  parceners  have  separate  freeholds  for  some 
purposes,  but  these  are  only  for  the  purposes  of  real  actions,  and 
making  a  feoffment,  Blackstone's  Gomm.  B.  8,  c.  10,  p.  149 :  in 
all  possessory  actions,  they  stand  in  the  same  condition  as  joint- 
tenants  ;  and  one  has  in  most  cases  authority  to  act  for  the 
other,  as  in  the  case  of  an  entry,  1  Lutw.  754.  The  case  in  the 
Year  Books  is  cited  from  Brooke  by  Viner,§  as  applying  to  co- 
parceners, which  at  least  shews  what  was  the  opinion  of  Yiner 
on  the  subject.  In  Stedinan  v.  Page,\\  it  is  expressly  said,  that 
•468  ]  one  *co-parcener  cannot  make  an  avowry  for  a  moiety,  but  must 
avow  in  her  own  right  and  as  bailiff  to  the  other.  To  the  same 
effect  is  Stedman  v.  BatesSi  There  is  no  hardship  in  allowing 
one  parcener  to  distrain  for  the  whole,  because  his  companions 
may  claim  their  shares  of  him,  and  if  they  cannot  trust  each 
other,  they  may  have  partition.    On  the  other  hand,  if  they  were 

t  Co.  Lit.  164  a.  §  4  Vin.  Abr.  Bailiff,  D.  pi.  4. 

X  Roe  ^.  Langdon  y.  BowUton,  11  ||  o  Mod.  141 ;  S.  0.  Carth.  364. 

B.  E.  640  (2  Taunt.  441).  T  1  L<i.  Baym.  64. 
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deprived  of  this  power,  the  tenant  would  be  subject  to  the  incon-      Lbioh 
yenience  of  several  distresses.  shbphbsd. 

Argument  in  reply : 

It  does  not  appear  from  Stedman  v.  Pctge,  or  Stedman  v.  Bates, 
that  the  avowant  is  entitled  to  avow  as  bailiff,  without  the 
authority  of  his  co-parcener  for  so  doing ;  it  is  only  laid  down 
generally,  that  the  avowry  ought  to  be  joint,  which  may  be 
readily  admitted,  provided  the  parties  agree  together. 

Dallas,  Ch.  J.  now  delivered  the  judgment  of  the  Court,  and, 
after  stating  the  pleadings  and  facts  of  the  case  as  above 
set  forth,  proceeded  as  follows : 

Upon  the  argument  the  learned  counsel  for  the  defendant  has 
not  much  insisted  upon  the  fifth  avowry :  and  the  case  of  Stedr 
man  v.  Bates,  (reported  in  1  Ld.  Baym.  Bep.  p.  64,  and  other 
cotemporary  reporters)  and  the  principles  of  law  on  which  that 
case  proceeded,  are  decisive  against  that  avowry.  It  is  not  true, 
as  therein  alleged,  that  the  tenants  held  one  undivided  fourth- 
part  of  the  estate  as  tenants  to  the  defendant,  the  law  considering 
the  tenancy  to  be  a  tenancy  of  the  whole,  held  under  the  four 
parceners  as  forming  one  heir.  There  is  no  difference  in  this 
respect  between  parceners  at  common  law,  and  co-heirs  in  gavel- 
kind, *the  latter  being  only  parceners  by  custom,  and  so  con-  I  **^^  3 
aidered  by  Littleton,  t 

The  principal  question  argued  has  been,  whether  one  of 
several  parceners  has  a  sufficient  authority  in  law,  by  reason  of 
his  interest  in  the  rent,  to  make  cognizance,  as  bailiff,  of  his  co- 
parceners, without  any  actual  authority  given  by  them. 

No  decided  case  has  been  cited  on  this  point ;  but  a  dictum,  in 
the  Tear  Book  of  15  Hen.  Yll.t  has  been  relied  upon,  where  it 
is  said,  that  **  if  two  men  have  a  joint  rent,  and,  the  rent  being 
in  arrear,  one  distrain,  and  the  tenant  bring  replevin,  he  ought 
to  make  avowry  and  cognizance  as  bailiff  of  his  companion ;  and 
because  he  has  an  interest  in  the  rent,  his  being  bailiff  is  not 
traversable."  It  has  been  observed  on  the  part  of  the  plaintiff, 
that  this  dictum  applies  rather  to  joint  tenants  than  to  parceners : 
t  S.  241,  and  a.  265.  t  17  a. 
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Lbioh      but  it  is  remarkable,  that  Lord  Gh.  J.  Bbookb,  in  his  abridgment,  t 

Shephebd.   <^ites  it  fiiS  applying  to  parceners;  and  it  appears  to  us  to  be 

equally  applicable  to  both ;  for  both  have  a  joint  rent,  there 

being  in  both  cases  bat  one  rent ;  and  each  parcener,  as  well  as 

each  joint  tenant,  is  interested  in  that  joint  rent. 

In  this  view,  the  case  of  PuUen  v.  Palmer,  I  which  was  a  case 
of  joint  tenants,  becomes  a  considerable  authority,  where  it  was 
held,  that  one  joint  tenant  cannot  avow  for  the  whole  rent ;  but 
it  was  laid  down  by  Lord  Gh.  J.  Holt,  that  he  may  distrain  for 
the  whole,  but  must  avow  in  his  own  right,  and  as  bailiff  to  the 
rest,  and  that  he  may  distrain  for  the  whole  in  point  of  interest, 
and  needs  no  authority  from  the  rest  to  distrain,  but  may  do  it 
by  law.  And  in  the  same  sense,  we  think  is  to  be  understood 
the  dictum  in  SUdman  v.  Pagey%  **  that  when  one  parcener  dis- 

[  *470  ]  trains,  she  must  avow  in  *her  own  right,  and  also  as  bailiff  to 
her  sister  for  the  entire  rent,"  namely,  that  she  may  do  so  with- 
out any  express  authority  from  her  sister. 

It  is  not  necessary  to  decide,  whether  the  authority  which  the 
law  gives  to  each  joint-tenant  and  parcener,  in  point  of  interest, 
to  distrain  and  avow  for  himself  and  the  rest,  is  such  an  authority 
as  the  others  could  not  countermand,  if  they  should  think  proper 
so  to  do.  It  is  sufficient  that  no  such  countermand  or  express 
dissent  appears  in  this  special  case,  but  only  an  absence  of 
express  authority.  This  we  think  immaterial,  inasmuch  as  the 
law  gives  the  necessary  authority,  which  is  sufficient  to  support 
the  allegation  contained  in  the  seventh  avowry  and  cognizance, 
that  the  defendant  was  bailiff  of  his  three  co-parceners.  The 
rent,  when  recovered,  will  of  course  be  received  by  the  defendant 
for  the  equal  benefit  of  his  three  co-parceners,  as  well  as  of 
himself. 

Judgm>entfor  the  defendant. 

t  Traverse,  118.  §  Garth.  364 ;  6  Mod.  141. 

X  6  Mod.  72. 
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C.  P.    EASTER    TERM. 


IN  THE  HOUSE  OP  LORDS. 

SMITH  V.  DOE,    DEM.   EARL  OF  JERSEY  and  i82i. 

Others.  ""Hl^' 

(2  Brod.  &  Bing.  473—618 ;  S.  0.  5  Moore,  332 ;  7  Price,  281,  296,  379.)  [  478  ] 

[This  case  is  reported  from  8  Bligh,  290.     See  22  R.  R.  19.] 


LORD    TANKERVILLE    v.    WINGFIELD    and  i773. 

PRITCHAED. 

(2  Brod.  &  Bing.  498,  n.— 501,  n.;  S.  C.  5  Moore,  346,  n.) 

[This  case  also  will  be  foand  with  the  report  from  8  Bligh, 
381  n.  in  22  R.  R.  89  n.] 


SMITH  V.  WILTSHIRE  and   Others.  i82i. 

(2  Brod.  &  Bing.  619—622  ;  S.  C.  5  Moore,  322.)  Afoyl4. 

Some  constables,  under  a  warrant  to  searcli  a  house  for  black  doth  [  ^^^  ] 
which  had  been  stolen,  finding  no  black  cloth,  took  cloth  of  other 
colours,  and  carried  it  before  a  magistrate,  refusing,  at  the  same  time, 
to  tell  the  owner  of  the  house  searched,  whether  they  had  auy  warrant 
or  no :  Held,  that  they  were  within  the  protection  of  the  stat.  24  G^o.  H. 
0.  44 ;  t  and  that  an  action  against  them  ought  to  have  been  commenced 
within  six  months  after  the  grieyance  complained  of. 

Trespass.  At  the  trial  before  Burroagh,  J.  Taunton  Spring 
Assizes,  1821,  it  appeared  that  the  defendants,  who  were 
constables,  searched  the  plaintiff's  house  under  a  warrant  for  the 
discovery  of  some  black  kerseymere,  which  had  been  stolen. 
They  found  no  black  cloth,  but  they  took  cloth  of  other  colours, 
which  they  carried  before  a  magistrate.  Upon  ^being  asked  [  *62o  ] 
whether  they  had  a  warrant,  they  refused  to  give  any  answer. 
The  action  not  having  been  brought  within  six  months  after  the 
alleged  trespass,  it  was  contended,  that  the  defendants  as  con- 
stables were  protected  by  the  statute  24  Geo.  II.  c.  44,  s.  8  ;t  and 

t  See  now  also  the  Public  Authori-      Vict.  c.  61). — B.  C. 
ties  Protection  Act,  1893  (56  &  57 


522  1821.     C.  P.    2  BEOD.  &  B,  62Q— 621.  [b.b. 

Smith      the  jury,  under  the  direction  of  the  learned  Jadge,  found  a  ver- 
WniTBHiBE.  ^^^  for  the  defendants. 

Pell,  Serjt.  on  a  former  day  moved  that  this  verdict  should 
be  set  aside,  and  a  new  trial  be  granted,  on  the  ground  that,  as 
the  defendants  were  specifically  authorised  to  take  black  cloth, 
in  taking  any  cloth  other  than  black  they  were  not  acting  as 
constables  protected  by  the  statute,  but  as  mere  unauthorised 
trespassers,  so  that  the  jury  should  have  been  directed  to  find 
for  the  plaintiff.  He  cited  Price  v.  Messenger^  as  expressly  in 
point ;  and  contended  that,  unless  the  plaintiff  was  bound  down 
by  the  last  case  of  PartonY,  Williams yl  the  previous  cases  of 
Money  v.  Leach,^  Milton y,  Green,\\  BeUv.  Oakley, V  PostiethwaiU 
V.  Gibson, \\  shewed  that  the  protection  of  the  statute  only 
extended  to  cases  where  constables  were  acting  in  obedience  to  a 
warrant  from  a  magistrate. 

The  Court  having  taken  time  to  consider, 

Dallas,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

This  is  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  house,  and  seizing  his  goods ;  and,  also,  in  another 
count,  for  seizing  hid  goods  only,  brought  against  constables  and 
others  acting  in  their  aid.  The  defendants  produced  at  the  trial 
a  warrant  of  a  justice  of  peace,  commanding  them  to  search 
[  *62i  ]  the  ^plaintiff's  house  for  certain  cloth  suspected  to  have  been 
stolen,  and  to  seize  it.  They,  accordingly,  searched  and  seized 
certain  cloth  not  strictly  falling  within  the  description  of  the 
warrant.  The  action  was  not  brought  within  six  calendar 
months  from  the  time  of  seizure.  The  question  is,  whether  the 
defendants  are  entitled  to  the  benefit  of  the  statute  24  Geo.  11.  ?I  I 
We  are  of  opinion  that  they  are. 

The  case  of  Parian  v.  Williams  I  and  others,  is  in  point,  where 
the  defendants,  having  a  warrant  to  seize  the  goods  of  A.,  seized 

t  5  B.  B.  659  (2  Bos.  &  P.  158).  f  15  R.  R.  238  (2  M.  &  S.  259). 

X  22  B.  B.  414  (3  B.  &  Aid.  330).  ft  3  Esp.  226. 

§  3  Burr.  1742.  tt  C.  44,  s.  8. 
II  5  East,  233. 
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by  mistake  the  goods  of  B.,  and  the  Court  held  the  action  ill  Smith 
brought  after  the  lapse  of  six  calendar  months.  All  the  judges  wiltshijub. 
then  held,  that  the  8th  sect,  of  24  Geo.  II.  was  intended  to  give 
to  constables,  some  benefit  not  given  by  the  6th  section,  observ- 
ing, that  the  6th  section  protected  them  absolutely  and  at  all 
times  against  any  action  for  acts  falling  within  that  section, 
namely,  acts  done  in  obedience  to  a  warrant,  and  that  it  was 
nugatory  to  limit  to  six  months  by  the  8th  section,  actions, 
which,  by  the  6th  section,  could  not  be  brought  at  all.  It  is 
true,  that  in  Parton  v.  Williams,  the  case  of  Price  v.  Messenger 
and  anothert  does  not  appear  to  have  been  cited,  where  the 
defendant,  having  a  warrant  to  search  for  and  seize  stolen  sugar, 
seized  certain  sugar  which  was  not  stolen,  and  also  certain  tea 
and  nails ;  and  where  one  of  the  judges  is  reported  to  have  said, 
that,  when  the  defendants  seized  the  teas,  they  were  not  acting 
in  obedience  to  the  warrant.  But  that  point  did  not  there  arise ; 
for  the  defendants  had  suffered  judgment  by  default  as  to  the 
teas  and  the  nails  ;  and  the  decision  was,  that  the  ^defendants  [  *622  ] 
did  act  in  obedience  to  the  warrant,  within  sect.  6,  although  the 
sugar  seized  turned  out  not  to  have  been  stolen  :  and  no  question 
whatever  arose  on  sect.  8. 

The  only  case,  therefore,  that  militates  against  Parton  v. 
Williams,  is  the  case,  which  was  there  fully  considered,  of  PosUe- 
ihwaite  v.  Gibson,  I  That,  however,  was  only  the  opinion  of  one 
very  learned  Judge  at  Nisi  Prius,  and  is  the  less  to  be  regarded, 
because  the  plaintiff  there  ultimately  submitted  to  be  non-suited, 
so  that  the  opinion  could  not  afterwards  be  questioned.  That 
case,  therefore,  was  properly  disregarded  in  Parton  v.  Williams, 

In  Parton  v.  Williams,  the  Court  did  not  expressly  decide  that 
the  8th  sect,  applies  to  all  cases  of  constables  acting  as  such,  but 
we  think  that  their  reasoning  extends  to  such  construction,  and 
that  such  is  the  true  construction.  The  words  "  as  aforesaid," 
there  refer  either  to  the  words  immediately  preceding,  namely, 
*'  for  any  thing  done  in  the  execution  of  his  office,"  to  which 
extent  parties  are  protected  by  the  8th  sect.,  and  it  would  be 
strange  if  constables  were  not  equally  protected ;  or  else  they  are 
explanatory  only  of  the  word  **  person,"  and  sect.  8,  by  the  words 
t  5  B.  B.  559  (2  Bob.  &  P.  158).  X  3  Esp.  226. 
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Smith  ''  or  person  acting  as  aforesaid,**  means  any  person,  not  an 
WiLTSHiBB.  oflBcer,  who  acts  by  order  and  in  aid  of  an  oflScer.  Goding  v. 
Ferris, i  in  trespass,  and  Saunders  v.  Saunders, I  in  trover,  shew 
that,  when  a  statute  limits  the  time  of  bringing  any  action 
against  an  officer  to  a  certain  time,  from  the  time  of  the  act  by 
him  done,  the  time  must  be  computed  from  the  original  seizure 
of  the  goods. 

Rvie  refused. 


1821. 


MXJETHWAITE  v.  BAENAED. 

May  23.  (2  Brod.  &  Bing.  623—632 ;  S.  0.  6  Moore,  13.) 

[  623  ]  [Tms  was  a  case  sent  to  the  Common  Fleas  by  direction  of  the 

Yiob-Ghanobllob.  The  case  and  decision  is  in  all  respects 
similar  to  the  case  subsequently  sent  to  the  King's  Bench.  The 
latter  case,  which  is  reported  in  2  B.  &  G.  857,  under  the  name 
of  Murthwaite  v.  Jenkinson^  will  be  reported  in  the  corresponding 
volume  of  Eevised  Eeports.] 


1821.  GATES  (OE  YATES)  and   Others  v.   COLE. 

JUay  28.  (2  Brod.  &  Bing.  660—661 ;  S.  C.  6  Moore,  554.) 

[  660  ]  Tenants  in  common  may  sue  in  oovenant,  for  neglect  of  repairs,  the 

lessee  of  a  house,  who,  subsequently  to  the  demise,  but  before  the 
breach  alleged,  becomes  a  co-tenant  of  the  plaintiffs  in  the  same  house. 

Covenant  by  lessors  of  two  undivided  fourths,  and  one 
undivided  third  of  a  messuage  against  lessee  for  not  repairing. 
Flea  among  others,  that  after  the  demise  to  the  defendant,  and 
before  the  breach  complained  of,  one  Bonner,  who  was  interested 
in  the  residue  of  the  premises,  bargained  and  sold  his  share  to 
the  defendant,  whereby  the  defendant  became  tenant  in  common 
of  the  premises  with  the  plaintiff.  Demurrer  and  joinder,  as  to 
this  plea. 

t  3  E.  E.  330  (2  H.  Bl.  14).  J  6  E.  B.  424  (2  East,  254). 
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Onslotc,  Serjt.  in  support  of  the  demurrer  :  Oatks 

The  question  intended  to  be  raised,  is,  whether  one  tenant  in  Ogle. 
common,  under  the  circumstances  disclosed  in  the  plea,  can  sue 
his  co-tenant ;  and  from  the  writ  de  reparatione  faciendd,  it 
appears  he  can,!  even  on  privity  of  estate ;  but  here,  the  defen- 
dant is  in  by  his  own  act,  and  is  sued  on  privity  of  contract. 
Co.  Lit.  186  a,  is  an  authority  to  shew,  that  one  joint  tenant  may 
lease  to  his  companion,  and  Bac.  Ab.  Lease  I.  5,  that  one 
tenant  in  common  may  lease  to  his  co-tenant ;  and  in  *Snelgar  [  ^eei  ] 
v.  Henstonl  it  was  decided,  that  one  tenant  in  common  might  sue 
his  co-tenant  for  rent. 

Toddy,  Serjt.  contra  : 

The  authorities  cited  do  not  affect  the  present  case,  for  the 
house  being  an  entire  thing,  and  the  shares  undivided,  no  action 
can  be  maintained  against  the  defendant  for  not  repairing,  his 
covenant  as  lessee  being  merged  in  his  new  estate.  §  In  the 
authorities  cited,  the  reversion  at  the  time  of  suing  was  in  the 
same  hands  as  at  the  time  of  the  demise,  here  it  is  in  different 
hands  at  the  time  of  the  suit,  which  circumstance,  according  to 
Webb  V.  Russell  \\  and  Stokes  v.  RtLssellyV.  is  conclusive  against  the 
action. 

In  the  writ  d^  reparatione  faciendd,  the  co-tenant  who  sues, 
alleges  willingness  to  perform  his  part  of  the  repairs,  here  the 
defendant  is  called  on  to  do  the  whole. 

Per  Curiam  : 

The  action  is  properly  brought,  and  there  must  be 

Judgment  for  the  plaintiff. 

t  Co.  Lit.  200  b.  Vict,  c  106,  s.  9.— E.  C. 

X  Cro.  Jac.  611.  ||  1  R.  B.  725  (3  T.  E.  393). 

§  As  to  this  point,  see  now  8  &  9         H  1  R.  B.  732  (3  T.  B.  678). 
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1821.  HUDD   V.  EAVENOE. 

^^^'  (2  Brod.  &  Bing.  662--666 ;  S.  0.  6  Moore,  642.) 

[  662  ]  In  replevin,  plea  of  a  foimer  distress  for  the  same  rent,  withont 

adding  tiiat  the  rent  was  satisfied,  is  bad.t 

Replevin  for  goods.  Cognizance  for  rent  arrear.  Plea  in  bar, 
that  cognizor,  on  a  former  occasion,  made  a  distress  for  the 
identical  rent,  and  took  goods  and  chattels  liable  to  distress 
sufficient  to  discharge  the  rent  in  arrear,  and  the  costs  and 
charges  of  the  distress,  and  of  the  sale  and  appraisement  thereof, 
and  might  have  thereby  paid  the  arrears  of  rent,  and  the  costs 
and  charges  of  the  distress,  sale  and  appraisement,  but  neglected 
and  omitted  to  do  so,  and  wrongfuUy  and  vexatiously  made  a 
second  distress  for  the  same  rent.  Demurrer,  for  that  the  plea  in 
bar  did  not  shew,  or  aver,  that  the  rent  was  satisfied  by  the 
distress  alleged.    Joinder  in  demurrer. 

Vaughan,  Serj  t.  in  support  of  the  demurrer,  referred  to  Lear  v. 
Edmonds, I  and  Lingham  v.  Warren,^  as  in  point  for  the  defendant. 

Hey  woody  Serjt.  for  the  plaintiff: 

ThQ  case  of  Lingham  v.  Warren  was  decided  on  the  authority 
of  Lear  v.  Edmx>nds,  But  Lear  v.  Edmonds  was  decided  on  the 
principle,  that  it  is  necessary  to  shew  a  satisfaction  of  the  rent, 
and  this  principle  is  nowhere  else  to  be  found.  The  Court  too 
seem  to  have  thought,  that  the  provision  of  the  stat.  of  2  W.  &  M. 
is  optional,  and  not  compulsory  on  the  distrainer,  and  it  did 
not  appear  that  the  distress  had  been  sold;  however,  the 
expression  in  the  statute  is  not "  may  "  sell,  but  "shall  and  may;" 
which  expression  has  always  been  deemed  imperative,  as  appears 
[  •663  ]  *by  the  King  and  Queen  v.  Barhwy\\  and  all  the  cases  which  have 
been  decided  on  the  8th  &  9th  W.  &  M.,  touching  the  assigning 
of  breaches  in  actions  on  bonds.1i     In  the  present  plea  it  is 

t  But  it  is  sufficient  to  aver  that         |  18  B.  B.  448  (1  B.  &  Aid.  157). 
the  landlord  still  retains  possession         §  2  Brod.  &  Bing.  36. 
of  the  former  distress.     Lekain  y.  ||  SaUc.  609. 

PhUpoU  (1875)  L.  R.  10  Ex.  242,  ^  2Wils.377;  Cowp.357;  5T.B. 

249 ;  44  L.  J .  Ex.  225.— B.  0.  540. 
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averred,  that  the  goods  were  liable,  the  omission  of  which  Hudd 
averment  was  objected  to  in  Lear  v.  Edmonds.  But  even  if  it  be  bavrnoe. 
necessary  to  aver  satisfaction,  in  answer  to  an  action  for  use  and 
occnpation,  (as  was  the  action  in  Lear  v.  Edmonds,)  because  the 
party  who  so  sues  has  other  remedies  by  which  he  might  have 
been  satisfied,  as  debt  or  covenant,  yet  in  replevin,  where  the 
defendant  has  taken  upon  himself  to  recover  his  rent  by  his  own 
act,  it  is  quite  enough  to  aver  a  sufficient  seizure,  as  the  party 
who  seizes  is  bound  to  sell  under  the  2  W.  &  M. ;  this  makes  a 
distress  a  species  of  prerogative  execution,  which  the  Court  will 
watch  narrowly ;  and  if  a  sheriff  levies  in  execution,  though  he 
does  not  sell,  that  will  be  a  discharge  to  the  defendant, 
Mountenay  v.  Andreics,^  Atkinson  v.  Atkinson.l  At  common  law 
the  distress  operates  only  as  a  pledge ;  and  a  second  pledge  can- 
not be  taken,  where  the  landlord  has  had  the  benefit  of  a  former 
one.  Indeed  the  17  Gar.  11.  c.  7,  s.  4,  is  a  statutory  recognition, 
that  the  landlord  cannot  at  common  law  distrain  twice  for  the 
same  rent.  WaUis  v.  Savill,^  Moore,  7,  Cro.  El.  18,  anon.  S.  C, 
and  Hutchins  v.  Chambers, \\  are  clear  authorities  to  shew  that  a 
landlord  cannot  split  his  demand  to  make  two  distresses ;  and 
there  is  no  difference  between  splitting  the  rent  and  taking  two 
distresses.  The  vexation  and  inconvenience  to  tenants  must  be 
very  great  if  such  a  course  is  permitted. 

Dallas,  Ch.  J. :  [  664  ] 

The  only  question  in  this  case  is,  whether  the  plea  is  good  or 
bad,  and  to  that  I  confine  my  opinion.  The  objection  to  the 
plea  is,  that  it  does  not  shew  that  the  rent  was  satisfied  by  the 
former  distress.  There  are  two  cases  which  decide  that  such  a 
plea  is  bad,  Lear  v.  Edmonds,  and  Lingham  v.  Warren,  decided 
on  the  authority  of  Lear  v.  Edmonds,  and  the  question  now  is, 
whether  or  no  Lear  v.  Edmonds  was  improperly  decided;  in 
other  words,  whether  ihree  Judges  of  the  Court  of  King's  Bench 
have  misconstrued  the  statute  relating  to  distresses ;  in  the  out- 
set, therefore,  we  are  to  say,  that  three  Judges  are  wrong,  and  to 

t  Cro.  Bliz.  237.  §  2  Lutw.  1532. 

X  Oro.  Eliz.  390.  ||  1  Burr.  579. 
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HuDD  my  mind  that  is  a  strong  proposition:  however,  if  they  are 
Bavsnob.  wrong,  their  decision  is  open  to  consideration,  and  it  ceases  to  be 
authority  if  erroneous.  But  what  arguments  have  been  adduced 
to  prove  them  wrong  ?  The  provision  in  the  statute  is,  that  the 
party  distraining  shall  and  may  sell ;  thence  it  is  argued  that  he 
must,  and  that  wherever  "shall"  is  found  in  company  with 
"  may,"  it  means  "  must."  That  I  deny.  It  does  not  follow, 
that  a  party  "  must "  sell,  because  he  may ;  if  so,  it  would  go  to 
this,  that  after  seizure,  a  landlord  could  never  come  to  any  terms 
of  agreement  with  his  tenant.  But  it  is  clear  from  what  Abbott,  J. 
says,  in  Lear  v.  Edmonds^  that  the  possession  of  the  goods  may 
be  relinquished  at  the  request  of  the  party;  and  who  ever 
doubted  it  up  to  this  moment  ?  It  does  not  follow,  therefore, 
that  a  distress  must  operate  as  a  satisfaction,  because  it  may  be 
relinquished,  and  that  brings  us  to  the  question,  whether  this 
plea  is  sufficient.  Now  it  has  been  attempted  to  distinguish  this 
case  from  the  case  of  Lear  v.  Edmonds^  because  that  was  an 
action  for  use  and  occupation,  but  the  plea  was  held  bad  in  that 
case,  because  it  did  not  shew  that  the  rent  was  satisfied,  and  that 
is  the  very  defect  alleged  here.  Lord  Ellenbobouoh  says,  "  the 
[  *665  ]  ^distress  may  enure  as  a  satisfaction,  or  may  constitute  an 
injury :  if  the  former,  then  the  defendant  ought  to  have  pleaded 
those  circumstances,  which  would  make  it  operate  as  a  satisfac- 
tion ;  for  it  is  incomplete  as  satisfaction  by  the  mere  act  of 
seizure."  And  so  it  is  incomplete  here.  Baylby,  J.  says,  "  it 
was  the  duty  of  the  defendant  to  set  out  the  whole  of  his  case ; " 
and  so  it  was  here :  he  might  have  stated  the  whole  of  his  case 
in  the  plea :  the  words  "  neglected  and  omitted,"  are  not  sufficient; 
if  the  distress  had  operated  as  a  satisfaction,  it  ought  to  have  been 
so  stated.  I  should  have  entertained  no  doubt  on  the  subject, 
even  if  no  case  had  been  before  decided. 

Pabk,  J. : 

I  see  nothing  in  the  plaintiffs  argument  to  induce  the  Court 
to  think  that  the  two  former  decisions  are  wrong.  Much  stress 
has  been  laid  on  the  supposed  inconvenience  to  tenants,  but  the 
inconvenience  is  all  the  other  way,  and'  if  the  landlord  must 
proceed  to  sell,  the  plaintiff  should  have  shewn  that  he  was 
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satisfied ;  for  there  are  many  cases  supposable,  in  which  the  Htjdj} 
distress  may  be  no  satisfaction  to  the  landlord,  as  where  he  with-  Ravenob. 
draws  it,  relying  on  the  tenant's  word.  I  do  not  agree  that  "  shall 
and  may  "  in  a  statute  are  always  imperative ;  they  must  be 
deemed  imperative  or  not,  according  to  the  subject-matter.  The 
statute  of  William  and  Mary  is  a  remedial  law,  and  it  was  never 
meant,  that  the  landlord  must  necessarily  sell,  because  he  has 
the  power  to  do  so.  It  certainly  is  not  allowable  for  a  landlord 
to  split  his  rent,  and  purposely  take  two  distresses,  but  Lord 
Mansfield  says,  it  is  convenient  he  should  come  a  second  time, 
if  the  first  distress  is  not  sufficient,  otherwise  he  might  be 
tempted  to  secure  himself  by  taking  an  exorbitant  distress  in  the 
first  instance.  I  think,  therefore,  that  the  present  plea  is  not 
sufficient. 

BuBBOuoH,  J. :  L  6M  ] 

We  must  overrule  thd  two  preceding  decisions,  if  we  say  that 
this  plea  is  sufficient.  But  it  contains  no  averment  on  which 
issue  can  be  taken,  though  it  might  easily  have  done  so :  as  if  it 
had  said,  that  the  defendant  wrongfully  destroyed  the  distress. 
It  rests,  therefore,  on  the  same  ground  as  the  former  cases,  which 
in  my  judgment  were  well  decided,  and  the  present  plea  is  bad 
for  want  of  shewing  that  the  rent  was  satisfied. 

BiCHABDSON,  J. : 

I  think  the  plea  insufficient.  For  any  thing  that  appears, 
the  former  distress  may  have  been  relinquished  in  kindness  to 
the  tenant,  and  I  do  not  think  any  issue  could  have  been  taken 
on  the  words  "  neglected  and  omitted."  I  am  not  satisfied  that 
the  statute  of  W.  &  M.  is  imperative  as  to  a  sale,  though  it  is 
not  necessary  to  pronounce  an  opinion  on  that  point;  but 
supposing  it  is  so,  that  statute  never  meant  to  preclude  parties 
from  ending  the  proceeding  by  an  agreement.  The  principle  of 
the  former  cases  is  the  same  as  the  present,  and  there  must  be 

Judgment  for  the  cognuor. 


B.R. — ^VOL.  xxin.  u  M 
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^^21.  GBAY  AND  Another  v.  BOND  and  Another. 

Mav  28. 
_  (2  Brod.  &  Bing.  667—672 ;  S.  0.  5  Moore,  627.) 

[        J  Where  the  lessees  of  a  fishery  had  publicly  landed  their  nets  on  the 

shore  at  A.  for  more  than  20  years,  and  had,  at  varioxis  times,  dressed 
and  improved  the  landing  place  (both  the  fishery  and  the  landing  place 
haying  originally  belonged  to  one  person,  but  no  evidence  being  offered 
to  shew  that  he,  or  those  who  under  him  owned  the  shore  at  A.,  knew 
of  the  landing  nets  by  the  lessees  of  the  fishery) :  Held,  that  it  was 
properly  left  to  the  jury  to  presume  a  grant  of  the  right  of  landing  to 
the  lessees  of  the  fishery,  by  some  former  owner  of  the  shore  at  A. 

This  was  an  action  on  the  case,  for  disturbing  the  plaintiffis  in 
the  enjoyment  of  their  right  of  drawing  nets  to  land,  on  the 
banks  of  the  river  Derwent,  wherein  they  had  a  fishery.  The 
defendants  pleaded  the  general  issue,  and  at  the  trial  before 
Bayley,  J.  at  the  York  Spring  Assizes,  ].820,  a  verdict  was  found 
for  the  plaintiffs,  subject  to  the  opinion  of  the  Court,  upon  the 
following  case. 

The  river  Derwent  is  a  public  navigable  river  in  the  county  of 
York,  the  tide  whereof  flows  to  a  point  higher  up  the  river  than 
the  place  mentioned  in  the  declaration  called  the  Crabtree 
Fellings.  This  river  forms  the  boundary  of  the  manor  of 
Elvington,  which  extends  to  the  line  of  the  stream,  and  the  lord 
of  that  manor,  from  time  immemorial,  hath  been  seised  of  a 
fishery  in  the  river  on  the  Elvington  side  of  the  river,  to  the  line 
of  the  stream  thereof,  and  extending  throughout  the  length  of 
the  manor,  which  he  claims,  as  appurtenant  to  the  manor. 
Before,  and  at  the  time  of  the  execution  of  the  lease  and  release 
hereinafter  mentioned,  Bichard  Sterne  was  seised  in  his  demesne 
as  of  fee  of  the  manor  of  Elvington,  and  of  the  lands  conveyed 
by  the  deed,  as  well  as  other  lands  within  the  manor,  and 
adjacent  to  the  river  Derwent,  and  being  so  seised,  by  indenture 
of  lease  and  release,  dated  the  8rd  and  4th  October,  1774,  he 
conveyed  to  Balph  and  John  Dodsworth  (among  other  things)  the 
close  of  land  upon  which  the  felling  called  the  Crabtree  felling  is 
situated.  The  plaintiffs  are  possessed  for  a  term  of  years  of  the 
legal  estate  of  and  in  the  manor  and  fishery ;  and,  at  the  time  of 
[  *6r»8  ]  the  grievance  complained  *of  in  the  declaration,  were  in  pos- 
session of  the  fishery.     It  was  proved  at  the  trial,  that  the 
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owners  of  the  fishery  and  their  lessees,  had,  for  above  twenty  Gray 
years  last  past,  and  in  the  recollection  of  one  witness,  at  the  ^vd. 
distance  of  64  years  ago,  for  the  more  convenient  use  and  enjoy- 
ment of  their  said  fishery,  drawn  and  palled  their  nets  to  and 
npon  the  bank  of  the  river,  at  certain  different  parts  thereof,  on 
the  Elvington  side  of  the  river,  for  the  purpose  of  taking  the  fish 
out  of  the  nets,  and  that  they  had  occasionally  dressed  the 
landing  places,  by  sloping  the  foreshore,  and  levelling  the  ground 
with  a  spade.  These  landing  places  are  called  pulls  or  fellings, 
and  are  thirteen  in  number,  within  the  manor  of  Elvington. 
The  other  fellings  are  situate  upon  different  closes,  which,  before 
the  time  of  the  said  conveyance,  were  and  still  are  the  property 
of  the  lord  of  the  manor  of  Elvington;  but  the  felling  in  question, 
called  the  Grabtree  felling,  is  situate  upon  one  of  the  closes 
which  were  conveyed  to  Balph  and  John  Dodsworth,  by  the 
before-mentioned  deeds  of  lease  and  release,  under  whom 
Mr.  Preston,  the  present  proprietor  of  the  closes,  now  claims  and 
is  seised  of  the  same.  There  was  no  evidence  either  way, 
whether  Ralph  or  John  Dodsworth,  or  any  person  under  whom 
Mr.  Preston  claims,  or  Mr.  Preston  himself  had  any  knowledge 
of  or  was  privy  to  the  said  use  of  the  Grabtree  felling.  The 
defendants,  as  the  servants  of  Mr.  Preston,  and  by  his  direction, 
before  the  commencement  of  this  action,  placed  stakes  in  and 
npon  the  Grabtree  felling,  so  as  thereby  to  prevent  the  plaintiffs 
from  pulling  their  nets  to  land,  and  using  the  said  felling  so 
conveniently  as  before. 

It  was  objected  by  the  defendants  at  the  trial,  that,  as  the  * 
land  upon  which  this  felling  was  situated,  had  been  conveyed  by 
the  owner  of  the  fishery  to  the  Dodsworths  in  1774,  without  any 
reservation  or  any  exception  *of  the  right  of  landing  nets  upon  [  *6r>9  j 
the  said  felling,  such  right  was  entirely  gone.  The  learned 
Judge  left  it  to  the  jury  to  presume,  from  the  evidence  of  enjoy- 
ment, a  grant  of  the  right  to  land  nets  upon  the  Grabtree 
felling,  to  the  owners  of  the  said  fishery,  by  some  former  owner 
of  the  close  whereupon  it  was  situated,  since  the  year  1774 ; 
and  the  jury  thereupon  found  a  verdict  for  the  plaintiffs, 
damages  U. 

The  question  for  the  opinion  of  the  Gourt  was,  whether  the 

M  M  2 
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Gray       direction  of  the  learned  Judge  was  right.    If  the  learned  Judge 
Bond,       ought  to  have  directed  the  jury  to  presume  such  grant,  then  the 

said  verdict  was  to  stand ;  but  if  not,  then  a  nonsuit  was  to  be 

entered. 
The  case  was  argued  on  a  former  day  in  this  Term. 

BosanqiLetf  Serjt.  for  the  plaintiffs,  contended,  that  it  was 
properly  left  to  the  jury  to  presume,  from  the  evidence  of  enjoy- 
ment, a  grant  of  the  right  to  land  nets  upon  the  locus  in  quo,  and 
cited  CampbeU  v.  WiUon,\  Yard  v.  Ford,l  Keymer  v.  Summers.^ 

HuUock,  Serjt.  for  the  defendants ; 

The  cases  cited  for  the  plaintiffs  do  not  apply.  Mere  lapse  of 
time  will  not  of  itself  raise  against  the  owner  the  presumption  of 
a  grant.  In  CampbeU  v.  Wilson  there  was  a  notorious  user  for 
twenty  years  exercised  adversely.  And  so,  in  all  the  cases 
collected  by  Williams,  Serjt.  in  Yard  v.  Ford,  particularly 
Darwin  v.  Upton,  the  grounds  for  such  a  presumption  were 
infinitely  greater  than  in  the  present  case.  One  of  the  general 
grounds  of  a  presumption,  is  the  existence  of  a  state  of  things 
[  *G70  ]  which  may  reasonably  be  accounted  for,  by  supposing  *the 
matter  presumed.  ||  Here,  none  of  the  parties  interested  were 
aware  of  the  practice  which  obtained  with  respect  to  the  landing 
of  the  nets  upon  the  particular  spot.  Though  an  uninterrupted 
possession  for  twenty  years  and  upwards  be  a  bar  in  an  action 
on  the  case,  yet  the  rule  must  be  taken  with  this  qualification, 
that  the  possession  was  with  the  acquiescence  of  the  person 
seised  of  an  estate  of  inheritance.  The  mere  knowledge  of  the 
tenant  is  not  sufficient,  otherwise  he  might  collude,  to  the  great 
inconvenience  of  his  landlord :  Daniel  v.  North,^  The  grounds 
for  presuming  the  surrender  of  terms,  are  laid  with  equal  tender- 
ness to  the  interests  of  the  owner  of  the  inheritance,  and  shew 
the  jealousy  with  which  the  law  sanctions  a  presumption.  Doe  v. 
Wright,  i  t  Doe  v.  HUder.  1 1    The  distinction  between  this  case  and 

t  7  E.  E.  462  (3  East,  204).  791). 

t  2  Wms.  Saund.  176  b.  1[  11  East,  372. 

§  Bull,  N.  P.  74.  tt  21  E,  E.  461  (2  B.  &  Aid,  719, 

ji  Per  Abbott,  Ch.  J,  in  Doe  v.  720). 

mider,  21  E.  E.  492  (2  B.  &  Aid.  tt  21  E.  E.  488  (2  B.  &  Aid.  782). 
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those  cited  for  the  plamtiSia  is,  that,  in  the  latter,  knowledge  on       Gbat 
the  part  of  the  person  interested  was  presumed  upon  clear       bono. 
grounds.    There  is  no  such  knowledge  in  evidence  in  this  case, 
which   completely  falls  within  the  reasoning  of  Lord  Ellen- 
BOBOUOH  in  Daniel  v.  North,  and  the  rule  there  laid  down  by  him 
and  the  rest  of  the  Court. 

Boaanquet,  in  reply,  was  stopped  by  the  Court. 

Dallas,  Ch.  J. : 

I  think  the  question  was  properly  left  to  the  jury  to  presume 

or  not,  from  the  facts  before  them,  a  right  on  the  part  of  the 

plaintiffs  to  land  their  nets  on  the  hcvs  in  quo,  and  a  grant  from 

some  former  owner  of  the  soil.    We  are  not  now  called  on  to 

decide  *whether  the  jury  were  right  or  wrong  in  the  conclusion     \  *<>7i  ] 

to  which  they  have  come  (though  had  I  been  one  of  them  I 

should  probably  have  come  to  the  same),  but  the  question  is, 

whether  the  learned  Judge  left  it  to  them  properly,  to  presume 

a  former  grant.    I  agree  with  the  argument  which  has  been 

urged  on  the  part  of  the  defendants,  that  mere  lapse  of  time  will 

not  of  itself  raise  against  the  owner  the  presumption  of  a  grant.! 

When  lapse  of  time  is  said  to  afford  such  a  presumption,  the 

inference  is  also  drawn  from  accompanying  facts ;  f  and  here, 

where  there  is  no  direct  evidence  whether  or  not  the  owner  of  the 

land  had  any  knowledge  of  what  passed,  the  inference  to  be. 

drawn  must,  in  a  peculiar  degree,  depend  on  the  nature  of  the 

accompanying  facts ;  and  the  presumption  in  favour  of  a  grant 

will  be  more  or  less  probable,  as  it  may  be  more  or  less  probable 

that  those  facts  could  not  have  existed  without  the  consent  of  the 

owner  of  the  land.    The  circumstances  proved  in  the  present 

case,  were  sufficient  to  leave  to  a  jury,  as  circumstances  from 

which  the  knowledge  of  the  owner,  and  his  acquiescence,  on  the 

supposition  of  a  preceding  grant,  might  fairly  be  presumed.   This 

was  done ;  and  how  could  it  be  inferred  that  the  owner  had  not 

such  knowledge,  when  he  was  proved  to  be  in  possession  of  the 

property,  when  the  landings  were  all  made  publicly,  and  the 

t  These  expressions  are  cited  by  Lords  in  Dalton  v.  Angu$  (1881)  6 
Fby,  '  J.  in  Ills  opinion  given  in  App.  Gas.  740,  773 ;  50  L.  J.  Q.  B. 
answer  to  questions  of  tlie  House  of     689,  716. — B.  0. 
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Gray       soil  had  actually  been  levelled  to  facilitate  the  plaintiffs'  access.  I 
Bond.       entertain  no  doubt,  that  the  question  was  properly  left  to  the  jury. 

Pabk,  J. : 

It  seems  to  me,  that  it  was  most  fitly  left  to  the  jury  in  this 
case,  to  presume  a  grant.  Notwithstanding  the  distinction 
which  has  been  attempted,  I  cannot  distinguish  this  case  from 
that  of  Campbell  v.  Wilson,  at  Lancaster,  and  if  ever  there  was  a 
strong  case,  that  was  one,  because  there  had  been  an  award  and 
[  *672  ]  an  inclosure,  twenty-six  years  before.  The  circumstances  *in 
that  case,  from  which  the  knowledge  of  the  owner  of  the  soil 
might  be  inferred,  were  not  stronger  than  those  in  the  present. 
The  case,  indeed,  does  not  come  up  to  that  of  Daniel  v.  Narth, 
because  there  was  something  in  the  nature  of  the  easement  there 
which  makes  a  difference.  A  landlord  may  not  see  windows 
thrown  out,  and  a  tenant  may  not  feel  the  inconvenience ;  and 
this  distinction  is  referred  to  by  Le  Blanc,  J.  But  in  the 
present  case,  there  is  reasonable  ground  to  presume  the  know- 
ledge of  the  land-owner,  and  the  question  was  properly  left  to 
the  jury. 

BUBBOUOE^,  J. : 

Every  case  of  this  sort  depends  on  its  own  circumstances,  and 
the  circumstances  here  place  the  point  in  a  very  clear  light. 
Every  act  done  by  the  plaintiffs  for  46  years,  on  the  locus  in  quo, 
would  have  been  a  trespass,  if  they  had  not  a  right  of  landing 
there ;  but  from  1774  to  the  present  time,  all  these  acts  have 
been  done  openly :  and  the  only  question  is,  whether  there  were 
any  facts  from  which  a  Judge  could  leave  it  to  a  jury  to  pre- 
sume a  grant  of  the  right  in  question.  Undoubtedly,  the 
circumstances  were  such  as  could  scarcely  have  occurred  without 
the  knowledge  of  the  owner. 

BiCHARDSON,  J. : 

This  is  not  like  a  case  of  injuries  arising  to  an  owner  from  the 
collusion  of  his  tenant ;  the  question  is,  whether  or  no 
Mr.  Preston  had  knowledge  of  what  was  taking  place  on  his 
land ;  and  I  think  the  case  was  properly  left  to  the  jury. 

Judgment  for  the  plaintiffs. 
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GEOEGE  PALMER,  WILLIAM  LOADEN,  and  ^^82u^ 
Others,  v.  ANN  BATE,  WILLIAM  BATE,  —  * 
THOMAS  WEIGHT  VAUGHAN,   and  Others.  ^^^^^ 

(2  Brod.  &  Bing.  673—679 ;  S.  0.  6  Moore,  28.) 

An  aaBignment  to  trustees  of  all  the  emoluments  and  profits  which, 
during  the  life  of  A.  and  his  continuing  to  hold  the  office  of  clerk  of  the 
peace,  should  arise  or  become  due  to  him  as  derk  of  the  peace,  or  in 
respect  of  his  office,  after  deducting  the  salary  or  allowance  of  his 
deputy  for  the  time  being,  upon  trust,  to  pay  l^e  interest  arising  on 
certain  debts  due  from  A.,  and  from  time  to  time  render  the  surplus 
and  residue,  after  satisfying  the  trusts  to  A.,  is  invalid. 

HiB  Honour  the  Yicb-Ghancbllob,  by  decree  made  on  the 
hearing  of  this  cause,  on  the  8rd  June,  1820,  ordered  a  case,  of 
which  the  following  is  the  substance,  to  be  stated  for  the  ppinion 
of  this  Court.  The  defendant,  Yaughan,  who  is  clerk  of  the 
peace  for  the  city  and  liberty  of  Westminster,  which  office  he  has 
held  since  the  year  1802,  under  the  cmtos  rotuUyrum  of  the  city, 
liberty,  and  county,  and  from  the  time  of  his  appointment,  has 
executed  the  office  by  his  deputy  Lorenzo  Stable,  an  attorney 
residing  within  the  liberty,  by  indenture,  dated  the  25th  January, 
1806,  assigned  to  Greorge  Palmer  and  William  Loaden,  their 
executors,  administrators,  and  assigns,  ''All  and  singular  the 
income,  emoluments,  produce  and  profits  whatsoever,  which, 
during  the  life  of  him,  the  said  Thomas  Wright  Yaughan,  and 
his  continuing  to  hold  the  said  place,  or  office  of  clerk  of  the 
peace  for  Westminster,  should  arise  or  become  due,  or  payable 
to  him,  the  said  Thomas  Wright  Yaughan,  as  clerk  of  the  peace 
for  Westminster,  or  otherwise  by  reason,  or  in  respect  of  his  said 
place  or  office,  and  all  arrears  thereof,  then  due,  after  deducting 
the  salary  or  allowance  of  the  deputy  for  the  time  being,  of  him, 
the  said  Thomas  Wright  Yaughan,  in  the  said  office,  and  all 
other  expenses  attending  the  execution  of  the  said  office.  To 
bold,  receive  and  take  the  said  income,  emoluments,  produce 
and  profits,  and  all  and  singular  other  the  premises  thereby 
assigned,  thenceforth  *unto  the  said  George  Palmer  and  William  C  *^^^  3 
Loaden,  their  executors,  administrators,  and  assigns,  upon  trust, 
that  the  said  George  Palmer  and  William  Loaden,  and  the 
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Palmer  survivor  of  them,  his  executors,  administrators,  and  assigns, 
Bate  should  in  the  first  place,  by  and  out  of  the  same,  retain  and 
deduct,  and  reimburse  themselves,  and  himself,  certain  costs 
and  expenses  therein  particularly  mentioned,  and  all  such  costs, 
charges,  and  expenses,  as  they,  or  any  of  them  should  have 
incurred,  or  become  liable  to  pay,  in  or  about  the  execution  of 
the  aforesaid  trust.  And  should,  and  would  in  the  next  place, 
pay  and  apply  the  same  in,  or  towards  payment  and  discharge  of 
the  interest,  which  from  time  to  time  should  become  due,  or 
owing  to  Thomas  Baylis  and  Samuel  Bidge,  respectively,"  on 
certain  debts,  due  from  T.  W.  Yaughan  to  Baylis  and  Bidge, 
according  to  the  true  intent  and  meaning  of  a  covenant  con« 
tained  in  the  indenture.  "And  should  from  time  to  time  render 
and  pay  all  the  surplus  and  residue  of  the  said  income,  emolu- 
ments, produce  and  profits,  which  should  from  time  to  time 
remain,  after  answering  and  satisfying  the  trusts  and  purposes 
aforesaid,  unto  the  said  Thomas  Wright  Yaughan,  his  executors, 
administrators,  or  assigns,  for  his  or  their  proper  use  and 
benefit." 

The  defendant,  by  the  same  deed,  constituted  the  trustees,  his 
attomies,  to  demand,  recover  and  receive  the  said  income, 
emoluments  and  profits,  and  to  give  receipts  and  discharges  for 
the  same;  and  covenanted,  that  neither  he,  his  executors  or 
administrators,  would  at  any  time  thereafter,  by  himself  or 
themselves,  or  by  any  agent  or  agents,  receive  or  take  into  his 
or  their  possession,  the  said  income,  emoluments,  produce  and 
profits,  or  any  part  thereof,  or  revoke,  or  make  void,  the  powers 
and  authorities  thereinbefore  contained, 
r  075  J  The  questions  for  the  opinion  of  the  Court  were, 

Whether  the  assignment  of  the  income,  emoluments,  produce 
and  profits  of  the  office,  or  place  of  clerk  of  the  peace  for 
Westminster,  after  deducting  the  salary  or  allowance  of  the 
deputy  for  the  time  being,  of  the  defendant  Thomas  Wright 
Yaughan,  in  the  said  office,  by  the  said  defendant,  Thomas 
Wright  Yaughan,  to  the  plaintiffs,  Oeorge  Palmer  and  William 
Loaden,  by  the  indenture  in  the  pleadings  mentioned,  dated  the 
25th  January,  1806,  is  a  good  and  effectual  assignment,  and 
valid  in  the  law?    And  whether  the  said  Greorge  Palmer  and 
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William  Loaden  could  legally  and  of  right  receive  and  take      palheb 
the  income,  profits,  emoluments,  and  produce  of  the  said  place        bate. 
or  office,  under,  and  according  to  the  true  intent,  meaning  and 
efTect  of  the  said  deed  of  assignment,  upon,  and  subject  to  the 
trusts,  intents  and  purposes  therein  expressed  and  declared  of 
and  concerning  the  same  ? 
The  case  was  argued  on  a  former  day  in  this  Term. 

Law€8,  Serjt.  for  the  plaintiffs : 

There  is  no  authority  immediately  applicable  to  this  case:  the 
decisions  regard  offices  of  a  different  nature.  It  is  not  contended 
that  the  office  is  saleable ;  it  is  a  public  office  relative  to  the 
administration  of  justice,  and  the  sale  of  it  would  be  illegal 
by  stat.  5  &  6  Ed.  Yl.t  But  this  is  merely  an  assignment 
of  the  profits  of  an  office  which  is  regulated  by  stats.  87 
Hen.  Yin.t  and  1  W.  &  M.§  By  the  former,  the  nomination  of 
clerks  of  the  peace  is  given  to  the  ctuttoa  roitUorum ;  by  the  latter, 
a  residence  in  the  county  is  required;  and,  by  both,  it  is  enacted, 
that  the  office  may  be  executed  by  deputy,  to  be  approved  of  by 
the  cu8to8  rotuiorum.  That  the  office  is  a  freehold  appears  from 
The  *  Queen  v.  The  Clerk  of  the  Peace  of  Cumberland,\\  and  The  [  •676  ] 
King  and  Queen  v.  Evans  ;^  so  much  so  that  the  succeeding 
cwtos  rotvlorum  cannot  displace  the  actual  clerk.  Harcourt  v. 
Foar.tt  Where  profits  are  annexed  to  a  freehold  office,  it  cannot 
be  said  that  the  officer  has  not  the  disposal  of  them.  Nor  will 
public  justice  suffer  from  the  assignment  of  them ;  the  fulfilment 
of  the  duties  of  the  office  by  deputy  being  provided  for.  Oodol- 
phin  V.  Tudorl  I  recognises  the  right  of  the  principal  to  dispose 
of  the  profits  of  a  public  office,  and  Stuart  v.  Ttu:ker^^  shews  that 
the  use  of  the  half  pay  of  a  military  officer  is  assignable.  A 
close  analogy  may  be  found  in  the  assignment  of  the  profits  of 
ecclesiastical  benefices ;  the  only  requisite  in  such  cases  is,  that 
the  cure  be  provided  for,  as  the  execution  of  the  office  is  in  the 
present  case. 

t  0.  16.  IT  12  Mod.  13. 

t  0.  I,  fl.  3.  tt  12  Mod.  42. 

$  C.  21,  8.  5.  tX  1  Salk.  468. 

II  11  Mod,  80.  J§  2  W.  Bl.  1137. 
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Palmeb  (Dallas,  Gh.  J. :  Suppose  the  deputy  dies,  and  the  aiatoa  rotu- 

Bate.  loriun  refuses  to  approve  the  nomination  of  a  new  deputy,  what 
becomes  of  the  performance  of  the  duties  of  the  office  ?  Again, 
suppose  that  the  deputy  becomes  ill,  the  principal  must  then 
perform  the  duties  of  the  office,  but  how  is  he  to  perform  those 
duties  when  there  is  nothing  to  sustain  him  ? 

Fabk,  J. :  The  case  of  Sttuirt  v.  Tucker  was  much  shaken  by 
subsequent  decisions.  In  Barwick  v.  Beaded  it  was  held,  that  the 
full  pay  of  a  military  officer  could  not  be  assigned  by  way  of 
annuity;  and  in  ArlmckU  v.  Cowian,l  Lord  Alvanlet,  Ch.  J.  in 
delivering  judgment,  says,  ''  It  is  now  clearly  established,  that 
the  half-pay  of  an  officer  is  not  assignable,  and  unquestionably 
[  •677  ]  any  *salary,  paid  for  the  performance  of  a  public  duty,  ought 
not  to  be  perverted  to  other  uses  than  those  for  which  it  is 
intended.  Notwithstanding  the  case  of  Stuart  v.  Tucker^  in 
which  it  was  held  that  the  half-pay  of  an  officer  was  assignable 
in  equity,  it  was  expressly  decided,  in  Flarty  v.  Odlum^^  that  it 
was  not  assignable  at  all,  which  decision  met  with  general 
approbation.") 

Lens,  Serjt.  contra : 

It  is  admitted,  that  the  office  in  question  is  not  saleable ;  if, 
then,  the  officer  cannot  sell,  can  it  be  contended  that  he  may 
pledge  his  office  for  any  amount  ?  the  argument  drawn  from  the 
provision  for  the  deputy  is  beside  the  question.  The  principal 
cannot  withdraw  himself,  otherwise  there  might  be  a  hindrance 
of  public  justice.  In  the  present  case,  the  office  is  substantially 
no  longer  in  the  officer,  but  in  those  to  whom  he  assigns  the 
produce  of  it.  Supposing  the  deputy  to  fail,  there  would  be  no 
one  to  perform  the  duties  of  the  office.  A  military  officer  cannot 
assign  his  half -pay.  §  And  the  analogy  drawn  from  cases  of 
sequestration  does  not  assist  the  plaintiff.  Those  cases  turn  on 
the  old  law  of  lay-fee.  On  suggestion  that  the  clergyman  has 
no  lay-fee,  the  Bishop  levies,  providing  for  the  cure  by  appoint- 
ing a  curate  and  paying  him  out  of  the  proceeds  of  the  execution. 

t  2  E.  E.  808  (1  H.  BL  628).  §  Flarty  v.  Odium,  1  E,  B.  791 

t  7  E.  E.  781  (3  Bos.  &  P.  321).  (3  T.  E.  681). 
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The  case  of  Oodolphin  v.  Tudor  is  not  in  point.    The  officer  here      Palmeb 
is  the  mere  nominal  possessor,  and,  substantially,  has  sold  his        batjb. 
office.   Blackford  v.  Preston,  j:  Parsons  v.  Thom/psonjX  and  Osborne 
V.  Williams, %  shew  in  what  light  contracts  of  this  nature  are 
viewed  both  at  law  and  in  equity.   In  Harrington  v.  *KhfTogge,\\       [  ♦678  ] 
the  office,  the  profits  of  which  the  Court  held  might  be  well 
assigned,  was  only  that  of  private  secretary  to  Lord  Holdemesse. 


t  4  E.  E.  598  (8  T.  E.  89). 

t  2  E.  E.  773  (1  H.  Bl.  322). 

§  11  E.  E.  218  (18  Ves.  379). 

II  The  Eeporters  are  indebted  to 
the  kindness  of  Mr.  Serjt.  Lena  for 
the  foUo^wing  MS.  note  of  the  case. 

Habbd^gton  v.  Klopboqoe. 

(2  Bred.  &  Bing.  678,  n. ;  8.  C. 

6  Moore,  38,  n.) 

An  assignment  of  the  profits  of 
fill  the  offices  of  trust  commissions, 
^c.  which  the  defendant  may  ac- 
quire is  good,  as  to  all  offices  which 
may  be  legally  assigned,  by  way  of 
indemnifying  the  plaintiff,  who  has 
paid  money  for  the  defendant. 

Action  on  bond  for  payment  of 
1,200{. ;  oyer  craved,  and  tJie  condi- 
tion appeared  to  be,  that  the  plaintiff 
had  joined  in  a  bond  with  the  defen- 
dant, to  one  Newman,  for  1,200/.,  to 
secure  the  payment  of  an  annuity  of 
lOOZ.  to  Newman,  during  the  life  of 
the  defendant.  That  the  money  given 
for  the  annuity  had  been  paid  to  the 
present  defendant,  and  in  order  to 
indemnify  the  plaintiff  against  the 
consequence  of  becoming  security,  it 
was  agreed,  that  the  profits  of  the 
place  of  the  defendant,  as  secretary 
to  Lord  Holdemesse,  should  be  as- 
signed, and  that,  whenever  the  de- 
fendant should  become  possessed  of 
any  office  of  trust,  commission,  place 
or  pension  whatever,  he  should  assign 
sudh  office,  &c.  to  the  plaintiff,  who 
was  to  take  the  whole  profits :  and 
lor  the  performance  of  this  agree- 
See3Go. 


ment,  the  present  bond  was  given. 
The  plea  then  averred,  that  the  de- 
fendant, since  the  bond,  had  been 
private  secretary  to  Lord  Holder- 
nesse :  and  that  all  the  money  re- 
ceived by  him  in  that  place,  was  paid 
by  the  defendant  to  the  plaintiff,  and 
that  defendant  never  had  any  other 
place. 

Eeplication  denied  the  receipt  of 
the  money  as  stated  in  the  plea; 
and  alleged,  that  plaintiff  had  been 
obliged  to  pay  Newman  a  certain 
sum. 

Demurrer  by  defendant,  and  issue 
on  the  payment. 

Morgan,  for  the  defendant,  made 
two  objections  to  the  validity  of  the 
agreement.  First,  that  it  was  illegal 
and  void  by  statute,  being  for  the 
purpose  of  assigning  all  offices,  &o. ; 
and  that  to  assign  an  office  of  trust 
was  illegal.  Second,  that,  by  the 
common  law,  offices  of  trust  could 
not  be  assigned. 

Lord  Mansfield,  without  hearing 
the  other  side : 
There  is  nothing  in  the  objection. 
The  agreement  is  for  the  assignment 
of  all  offices,  and  is  good  as  to. all 
offices  which  may  legally  be  assigned. 
The  profits  arising  from  this  office  of 
private  secretary  to  Lord  Holdemesse 
might  be  assigned ;  and  as  to  all 
others,  they  are  not  within  the  pre- 
sent case. 

Judgra&fd  for  plaintiff. 
Sep.  83  a. 


K.B. 

MiCHAELHAS 

Tebm. 
178*. 

[  678, ».  ] 
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PAtvKB  Lawes,  in  reply : 

V, 

Bats.  Oodolphin  v.  Tudor  decides  that  an  officer  has  a  right  to 

[  ^^^  3       dispose  of  the  profits  of  his  office.    If  an  officer  may  dispose  of 

the  profits  to  his  deputy,  he  may,  also,  assign  them  to  his 

creditors. 

Cur.  adx.  rmlX, 

The  following  Certificate  was  now  sent : 

''  This  case  has  been  argued  before  us  by  counsel.  We  have 
considered  it,  and  are  of  opinion,  that  the  assignment  of  the 
income,  emoluments,  produce,  and  profits  of  the  office  or  place 
of  clerk  of  the  peace  for  Westminster,  after  deducting  the  salary 
or  allowance  of  the  deputy  for  the  time  being,  of  the  defendant, 
Thomas  Wright  Vaughan,  in  the  said  office  by  the  said  defen- 
dant, Thomas  Wright  Vaughan,  to  the  plaintiffs,  Greorge  Palmer 
and  William  Loaden,  by  the  indenture  in  the  pleadings  men- 
tioned, dated  the  25th  day  of  January,  1806,  is  not  a  good  or 
effectual  assignment,  nor  valid  in  the  law. 

''  And  that  the  said  George  Palmer  and  William  Loaden  are 
not  entitled  legally  and  of  right  to  receive  and  take  the  income, 
profits,  and  emoluments,  and  produce  of  the  said  place  or  office, 
under  and  according  to  the  true  intent,  meaning,  and  effect  of 
the  said  deed  of  assignment,  upon  and  subject  to  the  trusts, 
intents,  and  purposes  therein  expressed  and  declared  of  and 
concerning  the  same. 

"E.  Dallas. 
"J.  A.  Park. 

"J.   BURROUOH. 

"J.  Richardson. t 
"  May  81««,  1821." 

t  See  Also  HaningUm  v.  Du  Chatel,  248) ;  Gar/arth  ▼.  Fearan,  2  E.  IL 
1  Br.  C.  a  124 ;  Lidderdah  v.  Duke  778  (1  H.  BL  327,  ».) ;  LawfiM:'a 
of  Mimtrose,  2  B.  B.  375  (4  T.  B.      case  and  Bristow's  case,  1  Atk.  212. 
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TOMLINSON  V.   DAY.f  J^^^ 

(2  Brod.  &  Bing.  680—682 ;  8.  0.  5  Moore,  558.)  —  ' 

A  lessee  took  a  farm  under  an  agreement,  which  he  never  signed,  and         l  ^80  j 
the  terms  of  which  his  lessor,  in  a  material  point,  failed  to  fulfil.    In  an 
action  for  the  use  and  occupation  of  the  farm :  Held,  that  the  jury 
might  ascertain  the  value  of  the  land,  without  regarding  the  amount  of 
rent  reserved  by  the  agreement. 

The  defendant  took  a  mansion-house  and  farm  of  the  plaintiff, 
tinder  an  agreement,  by  which  the  plaintiff  agreed,  among  other 
things,  that  the  defendant  should  have  the  exclusive  right  of 
sporting  over  the  manor  within  which  the  farm  lay,  and  should 
occupy  the  glebe  land  of  the  parish.  The  rent  to  be  paid  was 
450Z.  This  agreement,  though  acknowledged  and  recognised, 
was  never  signed  by  the  defendant ;  but  he  occupied  the  farm 
for  some  time.  The  defendant's  chief  inducement  to  take  the 
farm  was  the  promised  privilege  of  an  exclusive  right  to  sport ; 
but  it  turned  out  that  the  plaintiff  (not  being  the  owner  of  all 
the  lands  in  the  manor,  nor  having  free  warren)  had  no  power 
to  grant  any  such  privilege,  and  the  defendant  was  in  fact 
warned  off  by  the  several  occupiers  within  the  manor.  The 
plaintiff  also  failed  in  procuring  the  glebe  for  the  defendant's 
occupation,  and  for  this  he  offered  to  make  a  proportionate  abate- 
ment of  the  rent.  The  defendant,  being  sued  in  an  action  for 
use  and  occupation,  for  450Z.,  one  year's  rent,  as  reserved  by  the 
agreement,  paid  8502.  into  Court,  and  proved  the  foregoing  facts 
at  the  trial  before  Dallas,  Ch.  J.  at  the  London  sittings  after 
last  Hilary  Term,  when  the  jury  found  a  verdict  for  the  defen- 
dant, considering  8502.  to  be  the  annual  value  of  the  land, 
independently  of  the  glebe  and  the  privilege  of  sporting. 

Vaughauy  Serjt.  on  a  former  day,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  agreement,  though  not  signed, 
having  been  acknowledged  by  the  defendant's  occupying  the 
land,  he  must  be  bound  by  it  as  to  the  quantum  of  rent,  under 
the  11  Geo.  II.  c.  19,  s.  14 ;  that  the  value  of  the  land  being  ascer- 
tained by  *the  rent  reserved  in  the  agreement,  the  jury  were  not      [  'esi  ] 

t  Cp.  Mayor  of  Thet/ord  v.  Tyler  (1845)  8  Q.  B.  95,  15  L.  J.  Q.  B.  33. 


542  1821.    C.  P.    2  BROD.  &  B.  681—682.  [b-r. 

ToMLiKBON    at  liberty  to  find  any  other  value ;  and  that,  with  respect  to  the 
Day.        plaintiff's  failure  to  procure  the  exclusive  privilege  of  sporting, 
the  defendant  might  obtain  redress  in  a  cross-action. 

Pell,  Serjt.  in  shewing  cause  against  the  rule,  contended, 
that  as  the  defendant  never  signed  the  agreement,  nor  had  ever 
attained  under  it  the  chief  object  which  he  proposed  to  attain, 
the  agreement  must  be  considered  a  nullity  as  far  as  regarded 
him;  and  then,  the  plaintiff  being  entitled  to  sue  for  nothing 
but  the  unascertained  value  of  the  land,  the  jury  were  at  liberty 
to  ascertain  and  decide  what  that  value  was. 

Taddy  and  Vaughan,  Serjts.  in  support  of  the  rule,  argued 
that  the  defendant  was  bound  by  the  agreement,  though  he 
never  signed  it,  because  he  had  taken  a  benefit  under  it  :f  if  so, 
the  action  being  on  the  agreement,  the  jury  could  not  travel  oat 
of  it,  and  the  failure  to  afford  the  sporting  privilege  was  no  bar 
to  the  action,  because  it  did  not  go  to  the  whole  consideration. 

The  CouBT  were  of  opinion,  that  an  agreement  between  lessor 
and  lessee  was  only  evidence  of  the  amount  of  rent  to  be  paid, 
where  the  lessee  had  enjoyed  under  such  agreement ;  that  the 
lessor  in  the  present  instance,  having  failed  to  fulfil  the  agree- 
ment in  the  chief  object  which  had  induced  the  lessee  to  propose 
becoming  a  party  to  it,  the  lessee  could  scarcely  be  said  so  to  have 
enjoyed ;  but  that,  at  all  events,  the  defendant  in  an  action  for 
use  and  occupation,  as  in  an  action  of  debt  for  rent,  might  shew 
[  *682  ]  an  eviction  of  the  whole  or  of  part ;  that,  in  case  of  an  ^eviction 
of  part,  the  jury  must  ascertain,  independently  of  any  agreement, 
what  the  defendant  ought  to  pay ;  and  that  an  eviction  of  part 
of  the  subject-matter  of  the  demise  (namely,  of  the  exclusive 
privilege  of  sporting)  having  been  clearly  proved  in  the  present 
instance,  the  rule  for  a  new  trial  must  be 

Discharged. 
t  Co.  Lit.  231  a. 
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Al^  STAFFORD  v.  HAMSTON.f  }^^\ 

(2  Brod.  &  Bing.  691—698 ;  S.  C.  5  Moore,  608.)  — -  ' 

The  decree  of  the  commiBsioners  of  sewers  is  not  condusive  against  a        '-        -' 
party  residing  within  the  district  over  which  they  preside ;  but  such 
party  may  prove,  in  an  action  brought  against  a  defendant  for  taking 
his  goods  to  satisfy  the  rate,  that  he  derives  no  benefit  from  the  sewer 
on  acooimt  of  which  he  is  rated. 

Trbspass  for  taking  goods,  the  property  of  the  plaintiff,  and 
detaining  the  same  until  she  paid  a  sum  of  money  in  order  to 
regain  the  possession  of  them.  The  defendant  pleaded,  first,  the 
general  issue.  Secondly,  a  general  justification,  under  the 
authority  of  the  commission  of  sewers,  in  force  at  the  time  when, 
&c.  and  that  the  property  was  taken  as  a  tax  assessed  by  the 
said  commission,  and  according  to  the  statute  of  sewers,  28  Hen. 
yill.  Thirdly,  a  justification,  in  substance  the  same,  under 
52  Geo.  in.  Fourthly,  a  justification  under  the  authority  of 
the  commission  of  sewers,  in  force  at  the  time  when,  &c.  the 
statute  of  sewers,  28  Hen.  YIII.  and  the  several  other  statutes 
relating  to  sewers.    Beplication  to  the  special  pleas  de  injuria. 

At  the  trial  before  Dallas,  Ch.  J.  at  the  sittings  after  last 
Michaelmas  Term,  the  jury  found  a  verdict  for  the  plaintiff,  with 
nominal  damages,  subject  to  a  case,  of  which  the  following  is  the 
Bubstance :  The  plaintiff  is  the  owner  of  and  resident  in  a  house 
adjoining  the  high  road,  Enightsbridge,  in  the  parish  of  St. 
Margaret,  in  the  city  of  Westminster ;  the  defendant  is  one  of 
the  collectors  of  the  commissioners  of  sewers  for  the  district  in 
which  the  plaintiff's  house  is  situate,  and  took  the  *goods  which  p  «692  ] 
are  the  subject  of  the  action,  as  a  distress,  by  virtue  of  a  warrant 
duly  executed  by  such  commissioners,  who  had  holden  a  com- 
mission of  sewers  for  the  city  and  liberty  of  Westminster  and 
precincts  of  the  same,  and  for  the  parish  (among  others)  of  St. 
Margaret,  Westminster,  on  the  8th  August,  1817,  at  which  the 
jury  presented,  among  other  things,  that  theretofore  the  com- 
missioners had  laid  out  and  expended  divers  sums  of  money  in 
cleansing,  embanking,  and  repairing  a  sewer  in  the  parish  afore- 

t  Cited  by  CoOKBOTir,  Oh.  J.  in  Biglin  v.  Wylie  (1867)  36  L.  J.  Q.  B.  307, 
311.— B.  0. 
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Stafford  said.  And  that  the  charges  thereof,  and  also  the  charges  of  all 
HAH8T0K.  other  works  and  of  all  incidental  expenses  necessarily  incarred 
and  to  be  incarred  in  and  about  the  said  sewers,  ought  to  be 
borne,  paid,  and  defrayed  by  the  several  persons,  owners  or 
occupiers  of  messuages,  lands,  &c.  whose  rain  and  waste  waters 
descending,  issuing  and  falling,  have  passed  and  ought  to  pass 
through  the  said  common  sewer  into  the  river  Thames  propor- 
tionably,  and  according  to  their  respective  interests  in  the  said 
messuages,  &c.  &c.  and  to  the  several  yearly  rents  and  profits 
thereof,  as  the  said  several  rents  and  profits  were  thereinafter 
added  to  the  respective  names  of  the  respective  owners  or 
occupiers,  in  three  separate  and  distinct  levels :  and  in  the  first 
level,  (the  parish  of  St.  Margaret,  Westminster,)  the  plaintiff 
was  rated  at  800Z. 

The  court  of  sewers  then  made  a  decree,  by  which  it  was 
adjudged  that  a  rate  or  assessment  be  charged  upon  the  several 
lands,  messuages,  &c.' within  the  district  of,  or  receiving  benefit 
from  the  saidl  sewer,  mentioned  and  comprised  in  the  said  pre- 
sentment, at  6d.  in  the  pound. 

In  the  year  1819,  another  presentment,  decree,  and  rate,  was 
made,  similar  to  the  above. 

These  several  presentments,  decrees,  and  rates,  being  proved, 
[  *693  ]  and  also  that  the  plaintiff's  house  was  within  *the  district  com- 
prised in  them,  and  that  she  had  refused  payment  of  the  sum 
rated,  after  due  notice  and  demand,  the  plaintiff  offered  evidence 
to  prove  that  she  derived  no  benefit  whatever  from  the  sewer  in 
question. 

The  defendant  objected  to  the  admission  of  such  evidence,  on 
the  ground  that,  as  the  plaintiff's  house  was  situate  within  the 
district  to  which  the  jurisdiction  of  the  commissioners  of  sewers 
for  the  city  and  liberty  of  Westminster  is  extended  by  the  statute 
47  Geo.  III.  c.  7,  she  was  liable  to  the  rate,  and  that  the  pre- 
sentment and  decree  were  conclusive  against  her. 

The  question  for  the  opinion  of  the  Court  was,  whether  such 
evidence  were  admissible.  If  the  Court  should  be  of  opinion  that 
such  evidence  was  admissible,  a  new  trial  was  to  be  had.  If  the 
Court  should  be  of  opinion  that  such  evidence  was  not  admissible, 
a  nonsuit  was  to  be  entered. 
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HuUocky  Serjt.  for  the  plaintiff:  St^lffobd 

The  evidence  which  has  been  objected  to,  is  admissible.  Hamstoh. 
Independently  of  the  maxim,  qui  sentit  commodum  debet  et  onus 
sentire,  it  is  clear  from  stat.  28  Hen.  YIII.  c.  5,  and  Keighleys 
case,t  that,  even  within  the  district  which  they  superintend,  the 
commissioners  have  jurisdiction  only  over  persons  who  derive 
benefit  from  the  sewer.  The  usus  rei,  the  suffering  inconvenience 
from  the  want  of  a  sewer,  or  benefit  from  its  construction,  are 
the  only  grounds  on  which  liability  to  taxation  is  incurred.!  In 
Masters  v.  Scroggs,^  Dore  v.  Gray,\\  and  Netherton  v.  PFard,ir  the 
question  was,  not  whether  the  party  taxed  was  liable  because  he 
lived  within  the  district  of  the  commissioners,  but  whether  he 
derived  benefit  from  the  sewer.  The  very  language  of  the 
presentment  shews,  *that  the  defendants  have  exceeded  their  [*694] 
jurisdiction,  the  jurors  presenting,  that  the  charges  incurred 
ought  to  be  borne  by  the  owners,  whose  rain  and  waste  waters 
have  passed  through  the  sewer.  If  this  be  so,  owners  ought  to 
have  some  opportunity  of  shewing  whether  they  have  received 
benefit  by  the  sewer  or  no ;  but  unless  the  evidence  contended 
for  be  admitted  in  actions  by  and  against  the  commissioners, 
owners  will  have  no  opportunity  of  doing  this.  Even  the  con- 
fient  of  parties  will  not  confer  jurisdiction  where  the  proceeding 
is  coram  nonjudice.  Broum  v.  ComptonA^  The  47  Geo.  III.  c.  7, 
does  not  give  the  commissioners  jurisdiction  over  persons  who 
derive  no  benefit  from  the  sewer,  but  merely  defines  the  limits 
within  which  the  commissioners  shall  have  jurisdiction  over 
persons  who  do  receive  benefit.  The  52  Geo.  III.  does  not  touch 
the  question. 

Toddy,  Serjt.  contra  : 

The  plaintiff,  residing  within  the  district,  is  liable  to  the  sewer 
rate  on  that  ground  alone,  and  the  Court  cannot  go  on  to 
enquire  whether  she  derives  benefit  from  the  sewer  or  not.  The 
greatest  inconvenience  would  ensue,  if  in  all  cases  the  commis- 

t  10  Co.  Bep.  139.  ||  1  R  R.  494  (2  T.  B.  358). 

t  Callis,  120,  125,  129,  148,  151,         IT  22  B.  B.  284  (3  B.  ft  Aid.  24). 
222,  ed.  1685.  tt  8  T.  B.  424. 
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Stafford  sioners  were  to  be  put  upon  shewing  a  particular  benefit ;  for 
Hambton.  though  a  drainage  be  a  general  benefit,  it  may  be  difficult  to 
shew  that  a  given  individual  has  made  use  of  the  easement. 
The  writs  and  statutes  conferring  jurisdiction  on  the  commis- 
sioners  are  all  in  the  disjunctive,  giving  power  either  over  those 
who  reside  within  the  district  of  the  commissioners,  or  those  who 
suffer  inconvenience  from  the  want  of  a  sewer,  and  benefit  from 
its  erection.  Begistrum  Brevium,  127, f  28  Hen.  YIU.  c.  5,  &c. 
It  may  therefore  be  admitted,  that  where  a  party  who  resides 
out  of  the  district  of  the  commissioners  is  charged,  benefit  ought 
[  *695  ]  to  be  shewn.  This  *was  the  case  in  Masters  v.  Scroggs  and  Dore 
V.  Oray ;  and  it  is  to  such  persons  only,  that  Gallis's  doctrine  of 
the  usus  rei  can  properly  be  applied.  Netherton  v.  Ward  does 
not  affect  the  defendants,  the  question  in  that  case  being  only, 
whether  a  tenement  in  the  King's  dockyard  was  rateable. 

HuUock,  in  reply : 

The  commissioners  are  not  required  to  shew  a  benefit  accruing 
to  the  party  assessed ;  it  is  the  party  who  claims  the  right  of 
shewing  that  she  enjoys  no  benefit,  if  such  be  the  fact. 

Dallas,  Gh.  J.  now  delivered  the  judgment  of  the  Goubt  : 

In  this  case  it  will  not  be  necessary  to  go  into  a  great  deal  that 
has  been  brought  forward  at  the  Bar.  The  question  submitted 
by  the  case  is  merely  this :  Ought  the  defendant  to  have  been 
admitted  to  prove  what  she  offered  evidence  to  establish,  viz: 
that  she  derived  no  benefit  from  the  sewer,  in  respect  of  which 
the  assessment  was  made  ?  And  to  this  point  the  present  con- 
clusion is  confined.  The  commissioners  are  only  to  assess  those 
who  receive,  or  who  are  likely  to  reap  profit,  or  who  have,  or 
may  have  hurt,  loss,  or  disadvantage ;  or,  as  is  stated  by  the  Court 
in  Masters  v.  Scroggs,  ''It  ought  to  appear,  that  the  party 
receives,  or  is  likely  to  receive  a  benefit."  This  being  clearly 
the  ground  of  jurisdiction,  it  is  not  necessary  to  consider,  with 
reference  to  the  present  purpose,  how  the  common  law  originally 
stood,  or  what  alteration  different  statutes  have  made  from  time 
to  time,  which  may,  upon  many  occasions,  lead  to  very  important 
questions. 

t  De  Walliis,  fossatis,  &c. 
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Dore  V.  Gray\  was  an  action  of  trespass  for  taking  the  plain-  Stafford 
tifiTs  goods;  the  defendant  pleaded  the  general  issue,  and  a  hambtok. 
justification  under  the  commissioners  *of  sewers,  and,  on  a  case  [  *696  ] 
reserved,  it  was  stated  that  the  rate  was  regularly  made  if  the 
commissioners  had  jurisdiction,  and  whether  they  had  or  had 
not  was  deemed  by  Mr.  Justice  Bulleb  to  depend  on  the  fact, 
whether  the  party  derived  benefit,  or  was  likely  to  derive  benefit, 
from  the  sewer ;  and  it  being  found  as  a  fact,  that  the  plaintiff 
might  have  sustained  disadvantage,  if  the  works  had  not  been 
done,  the  commissioners  were  held  to  have  jurisdiction,  and  the 
defendant  had  judgment  accordingly.  Meters  v.  Scroggst  was 
also  an  action  of  trespass  with  a  similar  justification,  and  the 
point  decided  was,  that  the  commissioners  of  sewers  cannot 
assess  a  person  in  respect  of  drains,  which  communicate  with 
other  drains  that  fall  into  the  great  sewer,  if  the  level  of  his 
drain  is  so  much  above  the  sewer,  that  the  stopping  of  it  could 
not  possibly  throw  back  the  water,  so  as  to  injure  his  premises, 
and,  if  he  be  not,  and  it  does  not  appear,  that  he  is  likely  to  be 
benefited  by  the  works  done  upon  the  sewer.  In  the  present 
case,  the  plaintiff  offered  evidence  to  prove  that  she  derived  no 
benefit  from  the  sewer  in  question.  The  case  states,  that  this 
was  objected  to,  on  the  ground  that  the  plaintiffs  house  was 
within  the  district  comprised  in  the  decree,  and  that  the  present- 
ment and  decree  were  conclusive  against  her.  But  this  depends 
on  the  question  of  jurisdiction ;  and  the  commissioners  cannot 
conclude  the  party  without  allowing  her  an  opportunity  of  being 
heard.  To  this  point,  the  two  cases  to  which  I  have  referred 
fully  go ;  for,  if  the  assessment  had  been  conclusive,  a  case 
could  not  have  been  reserved  finding  a  fact,  so  as  to  raise  on 
such  fact  the  question  of  jurisdiction  for  the  opinion  of  the 
Court,  namely,  as  in  Masters  v.  Scroggs,  that  the  party  received 
no  benefit ;  which  necessarily  ^implies,  that  such  evidence  is  [  *697  ] 
admissible,  and  that  it  was  received  at  the  trial.  These  cases 
are  incompatible  with  the  ground  of  objection  made  in  this  case 
to  the  evidence,  namely,  that  being  within  the  district  was 
sufficient ;  for  such  was  the  case  in  Masters  v.  Scroggs^  in  which 
the  assessment  was  by  the  commissioners  for  the  limits  of 

t  1  E.  R.  494  (2  T.  E.  368).  J  3  M.  &  S.  447. 
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Staffobd  Holbom,  and  the  plaintifTs  house  was  situated  within  the 
Haimton.  division  of  Holborn.  In  both  these  cases,  therefore,  it  is  taken 
for  granted  that  such  evidence  is  admissible ;  and,  on  the  general 
sense  and  reason  of  the  thing,  it  appears  equally  to  be  so.  In 
some  stage  or  other,  the  party,  who  is  to  bear  a  burden,  on  the 
ground  that  he  derives,  or  is  likely  to  derive  a  benefit,  or  is  in 
danger  of  taking  some  hurt,  ought  to  have  some  opportunity  of 
shewing,  that  no  benefit  is  or  can  be  derived,  or  hurt  sustained. 
This  he  has  not  before  the  presentment  is  made,  nor  while  it  is 
making,  nor  before  the  decree ;  nor  has  he  any  notice  of  the 
presentment  or  the  decree,  but  by  the  assessment  and  notice  of 
such  assessment  or  demand  under  it.  The  effect,  therefore,  of 
rendering  the  presentment  and  decree  conclusive,  would  be  to 
decree  against  the  party  unheard,  and  without  allowing  him  any 
possibility  of  being  heard.  On  general  principles  this  would  be 
unjust ;  but  it  is  enough  to  state  the  cases  referred  to,  in  order 
to  shew,  that  the  assessment  is  not  considered  as  conclusive. 
This  is  fortified  by  the  statute  of  Hen.  VIII.,  by  which  it  is  pro- 
vided, that,  if  any  action  of  trespass  shall  be  brought  against  any 
person  for  taking  any  distress,  or  doing  any  other  act  of  authority 
of  the  commission,  or  by  authority  of  any  laws  or  ordinances 
made  by  virtue  of  the  commission,  the  defendants  in  such  actions 
shall  and  may  make  avowry,  cognizance  or  justification  for  such 
taking  or  other  act,  alleging  in  such  justification,  that  the  said 
[  *698  ]  distress,  trespass,  or  ^other  act  was  done  by  the  authority  of  the 
conunissioners,  (as  by  reference  to  the  statute  will  more  fully 
appear,)  whereupon  the  plaintiff  shall  be  admitted  to  traverse 
such  cause  so  alleged,  and  the  issue  shall  be  tried  by  the  verdict 
of  twelve  men,  and  not  otherwise,  as  is  accustomed  in  other 
personal  actions ;  and,  on  the  trial  of  the  issue,  the  whole  matter 
shall  be  given  by  both  parties  in  evidence,  according  to  the  truth 
of  the  same.  The  result,  therefore,  in  this  case  is,  that  there 
must  be  a  new  trial. 

Rule  absolute. 
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C-  P.  TRINITY  TERM.  X82i. 

July  3. 

CAMPION  V.  BENYON  and  Another.  ^'^ 

(3  Brod.  &  Bing.  6—18 ;  8.  0.  6  Moore,  71.) 

A  patent  was  taken  out  "for  an  improved  method  of  making  sail- 
cloth without  any  starch  whatever."  The  improvement  or  discovery  (if 
any)  consisted  in  a  new  mode  of  texture,  and  not  in  the  exclusion  of 
starch,  the  advantage  of  excluding  which  had  been  discovered  and  made 
public  before  :  Held,  that  the  patent  was  void,  as  claiming,  in  addition 
to  what  the  patentee  had  discovered,  the  discovery  of  something  already 
made  public. 

Case  for  an  infringement  of  patent  right.     Plea,  general  issae. 
The  patent  empowered  the  plaintiff,  his  executors,  administrators, 
and  assigns,  during  the  *term  of  14  years,  to  make,  use,  exercise,       [  *6  ] 
and  vend  the  invention  therein  mentioned  ;  (to  wit) 

''  A  new  and  improved  method  of  making  and  manufacturing 
double  canvass  and  sail-cloth  with  hemp  and  flax,  or  either  of 
them,  without  any  starch  whatever." 

In  which  letters  patent  the  usual  proviso  was  contained, 
*'  That  if  the  said  Robert  Campion  should  not  particularly  de- 
scribe and  ascertain  the  nature  of  his  said  invention,  and  in  what 
manner  the  same  was  to  be  performed,  by  an  instrument  in 
writing  under  his  hand  and  seal,  and  cause  the  same  to  be 
enrolled  in  the  High  Court  of  Chancery,  within  two  calendar 
months  next  and  immediately  after  the  date  of  the  said  letters 
patent,  that  then  the  said  letters  patent,  and  all  liberties  and 
advantages  whatever  thereby  granted,  should  utterly  cease, 
determine,  and  become  void." 

In  pursuance  of  this  provision,  the  plaintiff  made  out  and 
executed  the  following  specification  of  the  invention. 

"  I,  the  said  Robert  Campion,  do  hereby  describe  and  ascertain 
the  nature  of  my  said  invention,  and  the  manner  in  which  the 
same  is  to  be  performed,  as  follows :  (that  is  to  say)  my  new  and 
improved  method  of  making  and  manufacturing  double  canvas 
and  sail-cloth  with  hemp  and  flax,  or  either  of  them,  without  any 
starch  whatever,  consists  in  first  spinning  the  warp-yam,  either 
by  hand  or  with  the  sort  of  machinery  generally  used  for  such 
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Campion     porposes,  without  water  or  dampness  of  any  kind  whatever; 

Beittok.  afterward,  properly  cleansing  and  bleaching  the  same  in  the  best 
manner ;  and,  having  made  it  perfectly  dry  from  that  process, 
placing  and  working  it  on  a  machine  similar  to  those  commonly 
used  in  cotton  manufactories,  round  the  upper  bobbins  of  which 
machine  the  same  is  rolled  in  single  threads,  so  as  that  when  the 
said  machine  is  put  in  motion  in  the  usual  manner,  the  effect 
thereof  is  to  untwist  those  threads,  and  take  out  of  them  all  the 
[  «7  j  twist  that  was  *made  therein  by  the  operation  of  spinning,  and 
to  twist  or  interweave  two  of  them  into  one  thread,  or  into  half 
the  number  of  other  bobbins  in  the  lower  part  of  the  said  machine, 
the  reverse  or  contrary  way  to  that  in  which  the  single  thread  or 
warp  had  been  before  twisted.  By  this  process,  the  yam  is  not 
so  hard  twisted  as  at  first ;  and,  in  the  operation  of  thus  revers- 
ing the  twist,  the  fibres  of  the  flax  are  so  closely  united,  and  are 
laid  or  arranged  so  perfectly  level  or  even  in  every  respect,  as  to 
render  the  warp-yam  or  threads  much  stronger  than  any  double 
threads  are  by  the  usual  mode  of  manufacture  with  starched 
chains.  The  double  threads  or  warp-yam  being  thus  prepared 
and  twisted  together  into  one  chain  or  warp,  the  same  is  thereby 
preserved  from  injury  whilst  passing  through  the  hay- walk  in 
the  subsequent  operations  of  weaving ;  and  thus,  the  necessity  of 
using  any  starch,  or  substitute  for  starch  whatever,  which,  in  the 
ordinary  mode  of  manufacture  is  used  only  for  the  purpose  of 
winding  the  two  threads  or  warp,  and  making  them  smooth,  so 
as  to  pass  through  the  hay- walk  with  facility  and  without  injury, 
is  altogether  superseded.  The  canvas  thus  manufactured  is  much 
more  pliant  than  what  is  made  with  starch,  or  in  any  other  man> 
ner,  and  is  stronger,  not  only  because  its  being  so  very  regular 
and  even,  necessarily  makes  the  stress  equal  in  every  part,  but 
because,  in  consequence  of  there  being  no  starch  used  in  the 
manufacture,  the  weight  of  that  material,  which  is  considerable 
in  every  web  or  piece,  must  be  supplied  by  an  additional  quantity 
of  warp  and  woof,  and  being  soft  and  pliant  it  will  thicken  when 
used,  and  become  of  a  closer  texture,  without  breaking  or  running 
up,  or  being  liable  to  mildew  or  tum  black.  Where  hemp  is 
used  in  the  manufacture,  I  hackle  the  same  with  soft  soap,  and 
a  very  small  proportion  of  oil,  in  preference  to  the  entire  use  of 
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oil,  as  generally  practised  ;  for  this  preparation  lays  the  fibres  as     Campion 
«Yen  as  oil  does,  and  at  the  same  time  ^comiteracts  the  viscous     Bmov. 
•qualities  of  the  hemp,  and,  with  a  proper  quantity  of  pearl  or       [  *8  ] 
potash,  assists  in  bleaching  the  yam,  and  obtaining  a  good 
<}olour  m  that  process ;  the  advantages  of  my  invention,  of  course, 
extend  to  canvass  made  of  unbleached  yam ;  and  the  only  differ- 
ence in  the  manufacture  thereof,  is  the  process  of  bleaching  being 
then  dispensed  with." 

At  the  trial,  before  Dallas,  Gh.  J.  (London  sittings  after  last 
Hilary  Term),  it  was  proved,  that  double  sail-cloth  had  been  made 
vdthout  starch  ever  since  the  year  1803,  particularly  by  Mr. 
Dempster,  and  that  the  exclusion  of  starch  was  an  improvement 
of  great  importance.  But  the  plaintiff's  witnesses  deposed,  that 
his  process  for  making  unstarched  sail-cloth  was  new,  and  differ- 
ent from  the  process  pursued  by  the  defendant  for  making 
unstarched  cloth,  particularly  as  to  reversing  the  original  twine ; 
Bnd  that  by  this  means  the  plaintiff  produced  a  better  article. 
Some  of  the  defendant's  witnesses  denied  that  the  process  pursued 
by  the  plaintiff  differed  from  the  defendant's  process.  One 
of  them  said  the  process  of  reversing  the  twine  was  far  from 
being  new  or  original,  and  that  the  wrapper  of  an  Egyptian 
mummy,  which  he  had  examined,  was  woven  in  the  same 
manner. 

Dempster's  specification  was  as  follows:  "Instead  of  using 
:8ingle  yams  not  twisted,  but  glued  together  with  starch  or  other 
mucilage,  in  order  to  form  the  warp  of  the  canvas,  as  is  now 
€ommonly  done,  to  the  great  injury  of  the  article,  by  rendering 
it  liable  to  spontaneous  destruction  by  mildew,  I  use  twine,  com^ 
posed  of  two  or  more  yams  of  prime  material  of  equal  size  and 
strength,  both  for  the  warp  and  woof,  and  1  am  by  that  means 
enabled  to  weave,  and  I  do  weave  my  canvas,  without  starch,  or 
any  other  mucilage  whatever,  and  I  do  thereby  produce  an  article 
nearly  twice  as  strong  as  common  canvas  of  the  same  *weight  [  •9  ] 
and  fineness,  and  with  the  advantage,  that  its  threads  have  an 
equal  bearing  on  one  another,  in  all  directions ;  not  liable,  like 
the  common  canvas,  to  split  longitudinally,  being  much  stronger 
in  the  cross  direction,  not  capable  of  rot  or  mildew  from  the 
presence  of  mucilage,  and  extremely  durable,  because  it  is  subject 
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Oakpion     to  no  irregnlar  action  of  aharp  catting  threads  on  its  woof,  but  ia 
Bentok.     only  exposed  to  the  fair,  slow,  and  gradual  wear  of  its  well  com- 
bined and  duly  proportioned  component  parts,  which  maintain 
their  relative  strength  to  the  last." 
The  jury  fomid  a  verdict  for  the  plaintiff. 

Lens,  Serjt.  on  a  former  day,  obtained  a  rule  nisi  to  set 
aside  this  verdict  and  enter  a  nonsuit,  or  have  a  new  trial,  on  the 
gromid  (among  other  objections  to  the  verdict)  that  the  patent 
was  taken  out  for  more  than  the  plaintiff  could  claim  as  hia 
own  discovery ;  the  patent  appearing  to  claim  for  the  plaintiff 
the  discovery  of  the  process  of  making  sail-cloth  without 
starch. 

Vaughan  and  Pell,  Serjts.  now  shewed  cause  against  the  role^ 
and  contended,  that  though  there  might  have  been  some  colour 
for  the  objection,  if  the  patent  had  been  taken  out  simply  for  a 
method  of  making  sail-cloth  without  starch,  yet,  that  the  plain- 
tiff having  taken  it  out  for  an  improved  method  of  making  sail- 
cloth without  starch,  shewed  clearly,  that  he  did  not  claim  th& 
original  discovery  of  the  advantage  of  rejecting  starch,  but  a  mere 
improvement  in  the  fabric  of  unstarched  cloths;  and  that  the 
language  in  which  patents  for  improvements  on  the  discoveries 
of  others  were  usually  framed,  corresponded  with  the  expressions 
here  employed. 

Len9  and  HuUock,  Serjts.  in  support  of  the  rule,  contended, 
that  the  language  of  the  patent,  "  an  improved  method  of  making 
[  •lo  ]  sail-cloth  without  any  starch  whatever,"  ^shewed  that  the  plain* 
tiff  intended  to  claim  the  discovery  of  the  advantage  of  rejecting 
starch,  as  well  as  an  improvement  in  the  fabric  of  the  unstarched 
cloth.  If  he  had  intended  to  claim  only  the  discovery  of  aa 
improved  mode  of  fabricating  unstarched  cloth,  he  should  have 
called  his  invention  "  an  improvement  in  the  method  of  making, 
without  starch,  double  sail-cloth." 

(Richardson,  J. :    In  some  specifications  the  party  goes  on  to 
say,  such  things  I  do  not  claim.) 
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The  patent  should  have  been  confined  to  what  the  plaintiff  could  Campion 
call  his  own ;  and  if  it  contains  something  of  his  own  and  some-  be^ok. 
thing  of  another's,  it  is  bad,  because  it  claims  too  much,  or  even 
because  of  the  very  ambiguity  as  to  the  extent  of  what  the 
patentee  is  entitled  to.  Turner  v.  Winter,  f  The  King  v. 
Arhvrightfl  The  Kingy,  £&«,§  HiU  v.  Thompson, \\  Macfarlane  v. 
I^rice,%  Lord  Cochrane  v.  SmethurstAi 

Dallas,  Ch.  J. : 

What  is  the  fair  import  of  this  patent  as  compared  with  the 
8i)ecification,  is  now  the  only  question  for  us  to  decide,  it  being 
unnecessary  to  enter  into  any  other.  With  respect  to  patents, 
every  patent  being  a  monopoly,  that  is,  an  infringement  of  pubhc 
right,  and  having  for  its  object  to  give  the  public  warning  of  the 
precise  extent  of  the  privilege  conferred  on  the  patentee,  the 
Court  (without  going  into  the  controversy  whether  it  is  politic 
that  such  privileges  should  be  conferred  or  not)  is  bound  to  require 
that  such  warning  should  be  clear,  and  accurately  describe  what 
the  inventor  claims  as  his  own.  If  the  instrument  contain  any 
ambiguity  on  a  material  point,  that  is  a  ground  on  which  it  may 
be  avoided  altogether. 

Having  premised  thus  much,  let  us  see  for  what  the  present  [  n  ] 
patent  is  granted.  It  is  agreed  that  the  instrument  is  not 
altogether  a  subject  of  legal,  but  in  some  degree  of  grammatical, 
construction ;  for,  if  the  instnmient  be  chargeable  with  gram- 
matical ambiguity,  it  cannot  give  that  clear  description  which 
every  man  who  reads  may  understand.  The  patent  is  ''for  a 
new  and  improved  method  of  making  and  manufacturing  double 
canvas  and  sail-cloth  with  hemp  and  flax,  or  either  of  them, 
without  any  starch  whatever."  On  reading  this,  how  is  a 
common  person  to  decide  ?  The  discovery  claimed  is  not  simply 
a  method  of  making  double  canvas  and  sail-cloth,  but  a  new 
and  impioved  method ;  and  in  what  is  this  new  and  improved 
method  stated  to  consist  but  in  the  making  the  cloth  without 

t  1  E.  E.  311  (1  T.  E.  602).  E.  E.  488  (8  Taunt  375 ;   2  Moore, 

:  BuU,  N.  P.  77,  6th  ed.  424 ;  Holt,  N.  P.  636). 

§  11  East,  109.  1[  18  E.  E.  760  (1  Starkie,  199). 

II  17  E.  E.  156  (3  Mer.  622);  20         ft  18  E.  E.  761  (1  Starkie,  205). 
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Oampiob  any  starch  whatever?  From  the  time  I  first  read  the  patent 
bbhtov.  clown  to  the  present  day,  I  thought  that  the  object  of  the 
patentee  was  to  make  cloth  without  starch.  Then  as  to  the 
specification,  if  that  be  different  from  the  patent,  the  whole  is 
void ;  if  it  coincides,  it  is  open  to  the  same  objection  as  the 
patent.  But  the  specification,  after  describing  the  operation  of 
spinning,  and  after  stating  that  thereby  the  necessity  of  using 
any  starch,  or  substitute  for  starch  whatever,  is  superseded, 
proceeds  to  allege  that  "  the  canvas  thus  manufactured  is  much 
more  pliant  than  what  is  made  with  starch,  or  in  any  other 
manner;  and  is  stronger,  not  only  because  its  being  so  very 
regular  and  even,  necessarily  makes  the  stress  equal  in  every 
part,  but  because,  in  consequence  of  there  being  no  starch  used 
in  the  manufacture,  the  weight  of  that  material  must  be  supplied 
by  an  additional  quantity  of  warp  and  woof ;  and  being  soft  and 
pliant,  it  will  thicken  when  used,  and  become  of  a  closer  texture, 
without  breaking  or  running  up,  or  being  liable  to  mildew  or 
turn  black."  Whether  we  look  to  the  patent  or  the  specification, 
[  *12  ]  I  have  no  doubt  that  the  *claim  of  the  plaintiff  is  too  extensive  : 
it  is  not  confined  to  an  improved  method  of  weaving  the  cloth  or 
twisting  the  threads,  but  also  comprehends  another  mode  of 
proceeding,  which  is  not  a  new  discovery. 

Park,  J. : 

There  can  be  no  doubt  that  ingenious  men,  who  incur  labour 
and  expense  in  the  production  of  inventions  advantageous  to  the 
public,  have  a  fair  claim  to  be  indemnified  by  the  exclusive 
privilege  of  a  patent.  But,  on  the  other  hand,  it  is  important 
that  the  public  should  have  the  means  of  turning  such  inventions 
to  account,  after  the  inventor  has  been  satisfied  for  his  trouble  ; 
and  it  is  for  this  reason,  among  others,  that  every  patent  ought 
to  contain  a  clear  statement  of  what  the  party  has  accomplished. 
An  unlettered  person,  who  read  this  patent,  would  conceive  that 
the  patentee's  improvement  consisted  in  manufacturing  sail- 
cloth without  starch.  But,  in  order  to  see  with  more  precision 
what  the  party  meant  to  claim,  we  must  look  to  the  specifica- 
tion ;  and  this  it  is  impossible  to  read,  without  thinking,  that 
the  omission  of  starch  was  the  principal  part  of  the  improvement 
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which  the  patentee  meant  to  claim  as  his  own.  In  his  process,  Campios 
he  tells  us,  the  necessity  of  using  starch  is  superseded,  and  benton. 
mildew  thereby  entirely  prevented.  But  if  he  only  meant  to 
claim  as  his  own,  an  improved  mode  of  texture  or  twisting  the 
thread,  to  be  applied  to  the  making  of  unstarched  cloth,  he 
might  have  guarded  against  ambiguity  by  disclaiming,  as  his 
own  discovery,  the  advantage  of  excluding  starch.  Proceeding 
on  the  specification,  it  is  impossible  that  this  patent  can  be 
supported ;  for  though  a  patent  for  an  improvement  on  an  old 
discovery  may  be  sustained,  a  patent  which,  in  addition  to  the 
merit  of  the  improvement,  claims  the  merit  of  the  old  discovery, 
can  never  be  permitted  to  vest  in  the  patentee  an  exclusive 
privilege  for  the  old  discovery. 

BUKROUGH,  J. :  [  13  ] 

All  the  cases,  and  the  reason  of  the  thing,  shew  that  a  patent 
can  only  be  sustained  for  a  new  discovery ;  and  the  specification 
must  support  the  patent.  Now,  what  is  this  patent  for ?  "A 
new  and  improved  method  of  making  and  manufacturing  double 
canvas  and  sail-cloth,  without  any  starch  whatever."  And  what 
has  really  been  the  discovery,  if  it  be  a  discovery?  A  new 
method  of  preparing  or  twisting  the  hemp  or  flax;  and  the 
patent  should  have  been  taken  out  for  that  alone.  I  am  clear 
that  this  is  bad  on  the  title,  the  patent,  and  the  specification : 
the  King  has  been  deceived,  and  the  patent  is  void. 

liICHABDSON,  J. : 

The  plaintiff  must  be  nonsuited,  on  the  ground  that  the  patent 
is  taken  out  for  more  than  he  has  discovered.  On  this  point, 
the  law  is  clear.  If  the  specification  had  guarded  against  mis- 
apprehension on  the  part  of  the  public,  by  stating  that  the 
patentee  claimed  no  merit  for  the  exclusion  of  starch,  it  is  not 
impossible  but  that  the-  patent  might  have  been  valid.  The 
principle  is,  that  though  ingenious  men  ought  to  be  rewarded 
for  their  discoveries,  the  public  at  large  and  other  ingenious  men 
ought  not  to  be  restrained  from  doing  whatever  is  not  peculiar  to 
the  process  employed  by  the  patentee.  The  specification  in  this 
case,  from  beginning  to  end,  refers  to  the  advantages  to  be 
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Gampiov     derived  from  the  exclusion  of  starch  in  the  manufacture  of  sail- 
Bbnton.     cloth ;  and  as  that  is  not  a  discovery  which  the  plaintiff  can  call 
his  own,  his  patent  cannot  be  sustained. 

Rule  absolute  for  a  nonstdL 


1821. 
Jvly  10. 

Exeheauer 
Ckamoer, 

[64] 


L*6B] 


BRETHERTON  and  Othees  v.  WOOD.f 

(3  Brod.  &  Bing.  54—64 ;  S.  0.  9  Price,  408 ;  6  Mooro,  141.) 

In  an  action  on  the  case  in  B.  B.  against  ten  defendants,  as  proprietois 
of  a  coach,  for  injuries  sustained  by  the  plaintiff,  a  passenger,  in  conse- 
quence of  negligence  in  driving,  whereby  the  coach  was  overset,  the  jury- 
found  a  verdict  against  eight  of  the  defendants,  and  in  favour  of  the 
other  two ;  and  judgment  was  entered  accordingly.  On  error  in  camn 
$oacc,  the  judgment  was  affirmed. 

Abraham  Wood,  the  plaintiff  below  in  this  cause,  complained 
of  Peter  Bretherton,  James  Whittaker,  Thomas  Leary,  William 
Jackson,  John  Daxon,  William  Lee,  Mary  Bibby,  Ellen  Bretherton, 
Abraham  Dearden,  and  Elizabeth  Dearden,  (the  defendants 
below)  being  in  the  custody,  &c.  of  a  plea  of  trespass  on  the  case : 
For  that,  whereas  before  and  at  the  time  of  committing  the 
grievances  thereinafter  next  mentioned,  the  said  defendants  were 
proprietors  of  a  certain  stage-coach,  for  the  carriage  and  convey- 
ance of  passengers  for  hire  from  Bury,  in  the  county  of  Lancaster, 
to  Bolton,  in  the  same  county,  to  wit,  at,  &c. ;  and  being  such 
proprietors  of  the  said  stage-coach,  the  said  defendants,  to  wit, 
on,  &c.  at,  &c.  received  the  said  plaintiff,  and  the  said  plaintiff 
became  and  was  an  outside  passenger  upon  the  said  stage-coach, 
to  be  safely  and  securely  carried  and  conveyed  thereon  from 
Bury  aforesaid  to  Bolton  aforesaid,  for  certain  hire  and  reward 
to  the  said  defendants  in  that  behalf ;  and,  by  reason  thereof, 
the  said  defendants  ought  safely  and  securely  to  have  conveyed, 
or  cause  to  be  conveyed,  the  said  plaintiff  on  the  said  coach  from 
Bury  aforesaid  to  Bolton  aforesaid;  yet  the  said  defendants,  not 
regarding  their  duty  in  this  behalf,  conducted  and  behaved 
themselves   so  carelessly,  negligently,  *and  unskilfully  in  this 


t  Followed  in  Pozzt  v.  Shipton 
(1839)  8  Ad.  &  EU.  963,  8  L.  J. 
Q.  B.  1.  And  see  note  to  Buddie  v. 
WaUon,  3  E.  R.  at  p.  206.  The 
principle  of  this  line  of  cases  now 


has  the  authority  of  the  Court  of 
Appeal  in  its  favour :  Taylor  ▼. 
Manchester,  Sheffield  <fe  Lincolnshire 
By.  Co.,  '95,  1  a  B.  134,  64  L.  J. 
Q.  B.  6.— R.  C. 
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behalf,  that  by  and  through  the  mere  carelessness,  negligence,  Brbthebton 
unskilfulness,  and  default  of  themselves  and  their  servants  in  '  wood. 
that  behalf,  the  said  coach,  afterwards,  and  whilst  the  same  was 
carrying  and  conveying  the  said  plaintiff  as  aforesaid,  and  before 
the  arrival  thereof  at  Bolton  aforesaid,  to  wit,  on,  &c.  was 
overset  and  overturned,  to  wit,  at,  &c.  by  means  whereof  the 
said  plaintiff,  then  being  thereupon,  became  and  was  greatly  cut, 
&c.  &c.  Second  count ;  and  whereas  also  heretofore,  to  wit,  on, 
&c.  at,  &c.  the  said  defendants  being  then  and  there  proprietors 
of  a  certain  other  stage-coach,  the  said  defendants  received  the 
said  plaintiff,  and  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendants,  became  and  was  an  outside 
passenger  by  the  said  last-mentioned  stage-coach,  to  be  safely 
and  securely  carried  and  conveyed  thereby  from  Bury  aforesaid 
to  Bolton  aforesaid,  to  wit,  at,  &c.  by  reason  whereof  the  said 
defendants  ought  safely  and  securely  to  have  conveyed,  or  caused 
to  be  conveyed,  the  said  plaintiff  on  their  said  last-mentioned 
coach  from  Bury  aforesaid  to  Bolton  aforesaid,  yet  the  said 
defendants  again,  not  regardiag  their  duty  in  this  behalf,  con- 
ducted and  behaved  themselves  so  carelessly,  negligently,  and 
unskilfully  in  this  behalf,  that  by  and  through  the  mere  care- 
lessness, negligence,  unskilfulness,  and  default  of  themselves 
and  their  servants  in  that  behalf,  the  said  last-mentioned  coach 
afterwards,  and  whilst  the  same  was  carrying  and  conveying  the 
said  plaintiff  as  such  outside  passenger  as  aforesaid,  to  wit,  on, 
&c.  was  overset  and  overturned,  to  wit,  at,  &c.  by  means 
whereof  the  said  plaintiff,  then  being  thereupon,  became  and  was 
greatly  cut,  &c.  &c.  Flea  not  guilty  and  issue  thereon.  At  the 
trial  at  Lancaster,  (Summer  Assizes,  1820)  the  jury  found  on 
this  issue,  that  two  of  the  defendants  below,  Mary  Bibby  and 
Ellen  Bretherton,  were  not  guilty  of  the  premises  laid  to  their 
^charge,  and  that  the  rest  of  the  defendants  below  were  guilty  [  0^  1 
thereof,  and  assessed  the  damages  at  50L  On  this  finding, 
judgment  was  entered  up  in  the  Michaelmas  Term  following  for 
the  plaintiff  below,  against  the  defendants  below,  who  were  found 
guilty,  and  for  the  two  defendants  below,  who  were  found  not 
guilty. 
The  defendants  below,  who  were  found  guilty,  having  brought 
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Bbbthbbtok  a  writ  of  error  in  this  Court,  assigned  for  errors,  **  that  although, 
Wood.  by  the  record  aforesaid,  it  appears  that  the  said  Abraham  Wood 
commenced  and  prosecuted  his  action  in  this  behalf,  and  declared 
therein  against  all  of  them  the  said  Peter,  James,  Thomas, 
William  Jackson,  John,  William  Lee,  Abraham  Dearden,  and 
Elizabeth,  jointly  with  one  Mary  Bibby  and  one  Ellen  Bretherton : 
Nevertheless,  it  appears,  in  and  by  the  said  record,  that  the 
verdict  was  given  severally ;  that  is  to  say,  that  the  said  Mary 
and  Ellen  were  not  guilty  of  the  premises  laid  to  their  charge ; 
and  that  the  said  Peter,  James,  Thomas,  William  Jackson,  John, 
William  Lee,  Abraham  Dearden,  and  Elizabeth,  were  guiliy  of 
the  premises  laid  to  their  charge,  in  manner  and  form  as  the 
said  Abraham  Wood  hath  within  thereof  complained  against 
them;  and  that  it  appears,  in  and  by  the  said  record,  that 
judgment  thereon  was  given  for  the  said  Abraham  Wood  against 
the  said  Peter,  James,  Thomas,  William  Jackson,  John,  William 
Lee,  Abraham  Dearden,  and  Elizabeth  only,  and  not  against  the 
said  Mary  and  Ellen ;  but  that  judgment  thereon  was  given  for 
the  said  Mary  and  Ellen,  against  the  said  Abraham  Wood; 
whereas,  by  the  law  of  the  land,  the  judgment  should  have  been 
given,  either  to  the  said  Abraham  Wood,  against  all  of  them» 
the  said  Peter,  James,  Thomas,  William  Jackson,  John,  William 
Lee,  Mary,  Ellen,  Abraham  Dearden,  and  Elizabeth,  or  for  all 
of  them  the  said  Peter,  James,  Thomas,  William  Jackson,  John, 
[  •57  ]  William  Lee,  Mary,  Ellen,  Abraham  *Dearden,  and  Elizabeth^ 
against  the  said  Abraham  Wood,  &c."  Joinder  in  error. 
The  case  was  argued  on  a  former  day. 

LitUedale^  for  the  plaintiffs  in  error : 
What  appears  on  the  pleadings  in  this  case  amounts,  substan- 
tially, to  the  statement  of  a  contract,  and,  if  so,  the  action  ought 
to  be  subject  to  all  the  accidents  of  an  action  on  a  contract. 
With  the  addition  of  a  word  or  two,  the  present  declaration 
would  form  a  declaration  in  assumpsit ;  for  the  expression  "  in 
consideration,"  is  not  necessary,  where  a  consideration  appears* 
The  pleadings  in  Coggs  v.  Bemard,f  shew  the  convertibility  of 
assumpsit  and  case  in  circumstances  like  the  present.     The  ple& 

+  2  Ld.  Bay.  909. 
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there  was,  "  not  guilty,"  but  it  might,  with  equal  propriety,  have  Brbthebton 
been  non  assumpsit.     If  this  action,  which  clearly  arises  out  of       wood. 
a  contract,  be  permitted  to  be  framed  in  tort,  the  defendants 
labour  under  the  following  inconveniences. 

First,  they  cannot  plead  in  abatement,  and  so  bring  before  the 
Court  all  who  are  jointly  liable;  the  consequence  of  which  is,  that 
in  an  action  for  contribution,  the  plaintiff  must  prove  his  whole 
case,  the  record  in  the  present  action  not  being  evidence  for 
him,  as  it  would  be  if  this  action  were  conceived  in  assumpsit. 
Besides,  it  would  be  questionable,  whether  contribution  could  be 
recovered  at  all  from  a  joint  tort-feazer.    Merryweather  v.  NixanA 

Secondly,  if  this  action  were  brought  against  three,  one  of 
whom  was  not  a  joint  proprietor,  the  other  two  could  not  call 
him  as  a  witness,  whereas  if  the  action  had  been  assumpsit, 
such  third  party  could  not  have  been  joined. 

Thirdly,  if  the  case  had  been  reversed,  and  the  plaintiffs  in  [  53  ] 
error  had  sued  the  defendant  in  error  for  his  fare,  they  must 
have  sued  in  contract,  and  have  been  bound  by  all  the  incidents 
of  an  action  in  that  shape,  and  it  seems  inconsistent  that  the 
rule  should  not  be  mutual.  Powell  v.  Layton^l  WeaU  v.  King,^ 
and  OreenY,  Gre€nbank,\\  are  direct  authorities  in  favour  of  the 
plaintiffs  in  error,  to  say  nothing  of  the  earlier  cases  of  Boson  v. 
Sandford,^  Dale  v.  Hatt, tt  and  others ;  Buddie v.WilUonl  J  points 
the  same  way.  Dickon  v.  CUfton,  §  §  and  Govett  v.  Radnidge,  \\\\  are 
the  only  cases  against  them.  But  WeaU  v.  King  was  decided 
subsequently  to  Govett  v.  Radnidge ;  and  Dickon  v.  Clifton  can 
scarcely  be  entitled  to  much  weight,  when  the  reporter  has  made 
the  Court  doubt  whether  trespass  and  trover  could  not  be  joined. 
Mitchell  V.  TarbuttW  is  quite  distinguishable  from  the  other 
cases,  because  the  circumstances  were  altogether  independent  of 
any  contract,  and  MaxY.  iJoiertettt  went  off  on  a  defect  in  the 
declaration. 


t  16  E.  E.  810  (8  T.  B.  186).  tt  3  E.  B.  202  (6  T.  E. 

t  9  E.  E.  660  (2  fio6.  &  P.  (N.  E.)  §§  2  WUb.  319. 

365).  II II  6  E.  E.  539  (3  East,  62). 

§  11  E.  E.  445  (12  East,  452).  fH  2  E.  E.  684  (5  T.  E.  649). 

II  17  E.  E,  529  (2  Marsh.  485).  tt+  12  East,   89;    2  Bos.  &  P. 

H  Salk.  440.  (N.  E.)  454  [overruled :  Kendall  v. 

tt  1  Wils.  281.  Hamilton  (1879)  4  App.  Cas.  504,] 
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Bbethebton  Manning f  for  the  defendant  in  error : 

Wood.  The  inconvenience  with  respect  to  contribution  does  not  exist, 

because  joint  proprietors  of  coaches  are  partners,  and  losses 
sustained  by  any  one  of  them,  on  the  partnership  account,  how- 
ever occasioned,  would,  as  between  themselves,  be  the  subject  of 
an  action  of  account  or  assumpsit,  founded  upon  the  partnership 
relation.  As  to  a  party  who  is  not  partner  being  comprehended 
in  the  action,  for  the  purpose  of  excluding  his  testimony,  the 
[  *59  ]  *Court  will  not  intend  that  such  a  fraud  will  be  attempted. 
With  respect  to  the  proprietors  being  obliged  to  sue  in  contract, 
and  being  subject  to  all  the  incidents  of  such  a  suit,  it  imposes 
no  inconvenience  on  them,  because  they  must  necessarily  know 
the  various  members  of  whom  their  firm  consists,  while  the 
passenger,  if  compelled  to  sue  in  contract,  may  not  be  able  to 
collect  those  names,  except  through  the  expense  of  a  plea  in 
abatement. 

To  come  to  the  cases,  there  seems  no  reason  for  impugning 
the  authority  of  Dickon  v.  Clifton,  merely  because  the  reporter 
has  written  trespass,  meaning  probably  trespass  on  the  case. 
Then  Coggs  v.  Bernard  makes  an  end  of  this  argument,  by 
shewing  that  a  consideration  is  not  necessary,  and  that,  there- 
fore, supposing  the  practice  had  been  in  these  cases  to  declare 
indifferently  in  tort  or  assumpsit,  if  either  should  be  excluded,  it 
must  be  assumpsit.  For  if  the  declaration  in  that  case  had  been 
considered  as  framed  in  assumpsit,  it  would  have  been  bad,  for 
want  of  shewing  a  consideration.  But  wherever  the  gist  of  the 
action  is  misfeasance,  though  assumpsit  may  be  resorted  to,  case 
is  the  more  proper  remedy.  Keilway,  160  a.  In  Boson  v. 
Sandfordf  the  entry  was  super  se  suscepit.  The  declaration  was, 
therefore,  clearly  in  contract;  and  it  appears,  from  the  other 
reports  of  this  case,  that  it  was  decided  mainly  upon  this 
distinction,  t  Mast  v.  Ooodson  t  is  in  favour  of  the  defendant  in 
error,  and  is  an  answer  to  the  case  of  Oreen  v.  Greenbank.  In 
Compton  V.  Richards,^  the  gist  of  the  action  was  held  to  be  tort, 
though  arising  out  of  a  contract.    It  is  assumed,  on  the  other 

t  1  Shower,  104 ;  3  Mod.  320, 323 ;         J  3  Wils.  348. 
3  Levinz,  351.  §  16  R.  B,  682  (1  Price,  27). 
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side,  that  a  contract  exists  here ;  "^but  that  is  not  necessarily  the  bbetherto2i 
case.     If  a  place  in  a  coach  is  vacant,  a  party  may  insist  on       wood. 
being  carried,  but  if  he  were  overturned,  he  might  not  be  able  to       [  *60  ] 
sue  in  assumpsit.    Brown  v.  Dixon  f  is  in  favour  of  the  defen- 
dant in  error,  and  recognizes  Dickon  v.  Clifton.      Mitchell  v. 
Tarbvft,  it  may  be  admitted,  does  not  apply  to  the  present  case ; 
nor  is  it  in  the  least  afiSected  by  Dale  v.  HaU.    Then  Govett  v. 
Radnidge  is  in  point,  and  that  case  has  since  been  confirmed.  I 

(BiCHAKDsoN,  J. :  I  argued  the  case  alluded  to :  the  Court  said, 
on  dissecting  the  declaration,  it  appeared  to  be  on  the  custom 
of  the  realm,  and  that  nothing  appeared  from  which  a  contract 
could  be  inferred.) 

Weall  V.  King  was  decided  on  a  collateral  point ;  it  was  not 
true  that  the  plaintiff  bargained  with  both  the  defendants,  and 
therefore  there  was  a  variance  between  the  contract  proved  and 
that  declared  on.  In  Buddie  v.  WiUson  there  was  a  preliminary 
point  which  occupied  the  attention  of  the  Court ;  and  in  PoiveU  v. 
Layton,  Dickon  v.  Clifton  was  not  adverted  to. 

LiUledale,  in  reply,  urged,  that  except  Oovett  v.  Radnidge,  all 
the  cases  cited  for  the  defendant  in  error,  were  cases  of  tort,  in 
which  there  was  no  element  of  a  contract. 

Cur.  adv.  vult. 

Dallas,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  comes  before  us  by  writ  of  error  brought  to  reverse  the 
judgment  of  the  Court  of  King's  Bench. 

The  action  is  an  action  on  the  case  against  the  plaintiffs  in 
error. 

The  declaration  stated,  that,  before  and  at  the  time  of  the        [  61  ] 
grievances  complained  of,  the  plaintiffs  in  error  were  proprietors 
of  a  certain  stage-coach,  for  the  conveyance  of  passengers  for 
hire,  from  Bury,  in  the  county  of  Lancaster,  to  Bolton,  in  the 
same  county,  and  being  so,  that  they  received  the  defendant 

t  1  T.  B.  274.  I  In  the  unpublished  part  of  M.  &  S. 

B.R.— VOL.  xxm.  O  0 
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Bbbthebtok  in  error,  (who  was  the  plaintiff  below)  and  he  became  an  outside 
Wood.  passenger,  to  be  safely  conveyed  thereon  from  Bury  aforesaid  to 
Bolton  aforesaid,  for  hire  and  reward,  to  the  said  plaintiffs  in 
error  in  that  behalf,  and  that  by  reason  thereof  the  plaintifib  in 
error  ought  safely  to  have  conveyed,  or  caused  to  be  conveyed 
accordingly,  the  said  defendant  in  error ;  it  then  alleges,  that  not 
regarding  their  duty  in  this  behalf,  they  so  conducted  themselves, 
that,  by  and  through  the  carelessness,  negligence,  unskilfolness, 
and  default  of  themselves  and  their  servants,  the  said  coach  was 
overset,  by  means  whereof  the  defendant  in  error  was  greatly 
bruised  and  wounded,  and  sustained  other  injuries. 

To  this  declaration,  the  defendants  below  pleaded,  that  they 
were  not  guilty,  and  issue  was  thereupon  joined.  The  record 
states,  that  the  cause  was  tried  at  the  last  assizes  at  Lancaster, 
when  the  jury  found  that  two  of  the  defendants  were  not  guilty, 
and  that  the  other  defendants  were  guilty,  and  assessed  the 
damages  of  the  plaintiffs  below  against  them,  besides  the  costs 
and  charges  at  601.  On  this  verdict,  the  Court  of  King's  Bench 
have  given  judgment  for  the  plaintiff  below,  that  he  do  recover 
damages  and  costs  against  the  defendants  below,  who  were  so 
found  guilty,  and  that  the  two  for  whom  a  verdict  of  not  guilty 
was  given,  go  without  day. 

The  matter  for  our  decision  is,  whether  this  judgment  be 
[  HI  ]  erroneous.  On  the  part  of  the  plaintiffs  in  *error,  it  was  con- 
tended, that  the  statement  of  the  case  in  the  declaration  amounts 
to  a  contract,  and  that  being  so,  all  the  rules  which  relate  to 
actions  founded  on  contracts  must  govern,  and  that  it  is  a  rule  of 
law  that  such  actions  are  joint,  and  must  be  maintained  against 
all  the  defendants  named  in  the  declaration,  or  fail  altogether. 
If  it  were  true,  that  the  present  action  is  founded  on  a  contract, 
so  that,  to  support  it,  a  contract  between  the  parties  to  it  must 
have  been  proved,  the  objection  would  deserve  consideration. 
But  we  are  of  opinion,  that  this  action  is  not  so  founded,  and 
that,  on  the  trial,  it  could  not  have  been  necessary  to  shew 
that  there  was  any  contract,  and  therefore  that  the  objection 
fails. 

This  action  is  on  the  case  against  a  common  carrier,  upon 
whom  a  duty  is  imposed  by  the  custom  of  the  realm,  or  in  other 
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'words,  by  the  common  law,  to  carry  and  convey  their  goods  or  Bbethkrto.v 
passengers  safely  and  securely,  so  that,  by  their  negligence  or       wood. 
default,  no  injury  or  damage  happen.     A  breach  of  this  duty  is 
a  breach  of  the  law,  and  for  this  breach  an  action  lies,  founded 
on  the  common  law,  which  action  wa^ts  not  the  aid  of  a  contract 
to  support  it. 

It  appears,  by  the  different  books  of  entries,!  that  this  form  of 
action  is  of  very  ancient  use. 

Nor  is  it  material,  whether  redress  might  or  might  not  have 
been  had  in  an  action  of  assumpsit;  that  must  depend  on 
circumstances  of  which  this  Court  has  no  knowledge ;  but, 
whether  an  action  of  assumpsit  might  or  might  not  have  been 
maintained,  still  this  action  on  the  case  may  be  maintained. 
The  action  of  assumpsit,  as  applied  to  cases  of  this  kind,  is  of 
modem  use.  The  ^action  on  the  case  is  as  early  as  the  existence  [  *^3  *] 
of  the  custom  or  common  law  as  to  common  carriers. 

If  the  action  be  not  founded  on  a  contract,  but  on  a  breach  of 
duty  depending  on  the  common  law,  on  a  tort  or  misfeasance,  it 
cannot  be  contended,  that  the  judgment  is  erroneous ;  for,  from 
the  nature  of  the  case  and  the  form  of  the  action,  it  is  several 
and  not  joint,  and  may  be  maintained  against  some  only  of  those 
against  whom  it  is  brought. 

In  this  view  of  the  subject,  the  authorities  principally  relied 
upon  by  the  plaintiflfs  in  error  have  no  application. 

The  cases  of  Powell  v.  Layton  and  Max  v.  Roberts  were 
decided  by  the  same  Judges :  they  are  in  no  respect  like  the  case 
now  before  us.  Each  of  these  cases  is  an  action  against  owners 
of  a  ship,  not  stated  to  be  a  general  ship  carrying  the  goods  of 
all  who  choose  to  send  them ;  but  it  is  stated  as  a  particular 
employment  in  each  case.  In  the  first  of  these  cases,  Powell  v. 
Layton,  the  declaration  is,  that  the  plaintiff,  at  the  special 
instance  and  request  of  the  defendants,  had  caused  goods  to  be 
delivered  to  them,  to  be  carried,  conveyed,  &c.  Now  it  is 
obvious,  that  this  was  a  case  founded  on  a  particular  contract ; 
therefore,  said  the  Court,  the  defendant's  plea  in  abatement,  that 
the  defendant,  Layton,  had  a  partner  jointly  interested,  to  whom 

t  Brownlow  Eediviyus,  11 ;  Clift.  38,  39 ;  J^od.  Ent.  145 ;  Heme,  76. 
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Brkthkbton  the  goods  were  delivered,  as  well  as  to  him,  the  defendant,  is 
Wood.      good,  and  this  person  ought  to  have  been  joined. 

In  Max  V.  Roberts^  which  was  before  the  same  Judges,  the 
point  in  the  cause  was  decided  on  the  same  principle,  although 
the  question  arose  in  a  different  shape.  There  the  declaration 
stated,  that  the  de'endant^  were  owners  of  a  ship,  and  that  the 
plaintiff  delivered  to  them  his  goods  to  be  carried,  &e.  On  the 
trial  the  plaintiff  failed  in  proving  that  the  defendant  Roberts,. 
[  •w  ]  and  the  *eight  other  defendants,  were  part  owners ;  by  his 
evidence  he  affected  the  eight  only;  the  same  Judges  who 
decided  Powell  v.  Layton  held,  that  the  owners  had  no  duty  im- 
posed on  them,  but  what  arose  by  contract;  and  adhered  to  the 
decision  in  Powell  v.  Layton. 

In  the  present  case,  a  duty  was  imposed  on  the  defendants 
which  did  not  arise  by  the  contract,  but  by  the  custom  or 
common  law  of  England. 

It  is  not  material,  therefore,  to  contrast  the  decision  in  these 
cases,  of  Powell  v.  Layton  and  Max  v.  Roberta,  with  the  decision 
of  the  Court  of  King's  Bench  in  the  earlier  case  of  Govctt  v. 
Radnidge^  because  this  case  differs  from  them.  If  these  cases 
become  opposed  to  each  other,  it  must  remain  to  be  decided 
hereafter  which  of  them  is  right,  if  they  differ.  At  present,  it  is 
sufficient  to  say,  that  this  action  is  founded  on  a  misfeasance, 
and  that  the  declaration  is  framed  accordingly ;  and  therefore^ 
that  the  verdict  and  judgment  given  against  some  of  the 
defendants  is  not  erroneous,  and  ought  to  be  affirmed. 

Judgment  affirmed. 
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C.   P.   MICHAELMAS    TERM. 


SEVEEN    AND    Others    v.    OLIVE    and    Others,        j!r^^\^ 


[72] 


Directors  op  the  Imperial  Insurance  CoMPANY-f 

(3  Brod.  &  Bing.  72—75 ;  S.  C.  6  Moore,  235.) 

The  expense  of  experiments  neceeearily  made  for  the  purpose  of 
affording  evidence  on  a  point  in  dispute  new  to  scientific  men  is  not 
allowed  on  taxation  of  costs. 

Nor  are  scientific  and  professional  witnesses  allowed  an j  compensation 
for  loss  of  time,  unless  they  be  medical  men. 

The  plaintiffs  had  insured  a  sugar-house,  in  four  several  policies, 
at  the  offices  of  which  the  defendants  were  directors,  and,  the 
sugar-house  having  been  burnt  down,  brought  four  actions  on 
these  policies.  The  actions  were  all  at  issue  in  Hilary  Term, 
1820 ;  the  second,  third,  and  fourth  were  set  down  for  trial  at 
the  sittings  after  that  Term,  but  not  the  first,  upon  two  of  the 
pleas  in  which  there  were  demurrers.  The  second  cause  was 
tried  at  those  sittings,  and  a  verdict  obtained  for  the  plaintiff ;  a 
rule  nisi  for  a  new  trial  in  this  cause  was  obtained  in  Easter 
Term,  but  suspended  from  time  to  time,  till  (ftxe  of  the  other 
causes  should  also  have  been  tried,  and  the  result  of  certain 
proposed  experiments  *affecting  the  point  in  dispute  be  made  [  *^^  3 
known.  At  the  sittings  after  Michaelmas  Term,  1820,  the  first, 
third,  and  fourth  causes  were  set  down  for  trial,  and  stood  in  the 
following  order:  Severn  v.  Wilson,  Severn  v.  Shum,  Severn  v. 
Olive :  and  Severn  v.  Wilson  was  tried. 

The  defence  being  that  the  plaintiff  had,  without  the  knowledge 

of  the  defendants,  used,  in  the  boiling  of  sugar,  a  newly  invented 

process  more  dangerous  than  the  old  one ;   a  great  number  of 

expensive  experiments  were  made  by  both  parties,  to  ascertain 

the  effects  of  this  process,  which  consisted  in  the  employment  of 

oil,  heated  to  an  extraordinary  temperature,  and  many  scientific 

iknd  professional  men  of  eminence,   among  others,  a  lecturer 

at  the  University  of  Glasgow,  were  called,  to  give  their  opinions 

as  to  the  safety  or  danger  of  the  process,  and  the  result  of  the 

t  See    now    TurnhM  v.   Jaruon,     (1878)  3   C.   P.  D.   264;    E.  8.   C. 
Ord.LXV.,r.  27(9). 
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Sktekn      experiments.     These   opinions  were  contradictory.     The  jury 

Olive.       found  a  verdict  for  the  plaintiffs. 

»  »  *  «  * 

HuUock^  Serjt.  for  the  defendant  Olive,  on  a  former  day 
obtained  a  rule,  calling  on  the  plaintiffs  to  shew  cause  why  the 
prothonotary  should  not  review  his  taxation,  on  the  ground  that 
certain  sums  allowed  for  money  laid  out  in  experiments  and  for 
the  time  of  the  scientific  men  employed  in  making  them,  and 
called  as  witnesses,  ought  not  to  have  been  allowed.     *    *    * 

Lens,  Vaughan,  and  Taddy,  Serjts.  now  shewed  cause 
against  the  rule,  and  urged,  that  expenses  incurred  in  furnishing 
[  *74t  ]  evidence  on  a  matter  of  opinion  (more  especially  *in  such  a  case 
as  this,  where  virtually  such  matter  was  the  point  in  issue)  could 
not  be  distinguished  in  principle  from  expenses  incurred  in 
furnishing  evidence  on  a  matter  of  fact ;  expenses  which  were 
always  allowed  in  costs;  that  the  process  of  boiling 'sugar,  by 
the  application  of  heated  oil,  being  a  new  discovery,  it  was 
impossible  for  the  most  scientific  witnesses  to  speak  on  the 
subject,  without  having  had  recourse  to  actual  experiment;  so 
that  the  results  of  these  experiments  were  a  necessary  part  of  the 
evidence  adduced ;  that  with  regard  to  the  allowance  for  the  time 
of  scientific  and  professional  witnesses,  though  it  was  certain  that 
witnesses  in  general  were  entitled  to  no  compensation  for  loss  of 
time,  yet  there  was  an  exception  in  behalf  of  medical  men  and 
attomies ;  within  the  spirit  of  which  exception,  professional  men 
of  science,  at  least,  must  be  considered  to  fall,  the  real  ground 
of  exception  being  the  lucrative  application  of  scientific  acquire- 
ment.   *    *    * 

HuUock,  Serjt.  in  support  of  the  rule : 

There  is  no  instance  in  which  an  allowance  has  been  made  for 
experiments,  or  for  any  expenses  which  have  merely  contributed 
to  the  groundwork  of  an  opinion.  Witnesses  have  no  allowance 
for  making  a  view ;  and  in  actions  touching  the  working  of  mines, 
scientific  men,  brought  from  great  distances,  for  the  purpose  of 
taking  plans,  and  rendering  themselves  otherwise  competent  to 
pronounce  an  opinion,  have  no  allowance  for  their  preparatory 
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expenses.    As  well  might  the  defendants  be  charged  for  the      Sevbbn 
expense  of  entering  and  maintaining  a  man  at  the  university,  in       olive. 
order  to  render  him  competent  to  decide  in  matters  of  science, 
as  for  these  preparatory  experiments.     If  the  process  was  new, 
the  *plaintiflfe  ought  to  have  known  the  effects  of  it  before  they       [  *75  ] 
ventured  to  use  it ;  if  they  knew  the  effects,  the  experiments  were 
superfluous.    As  to  the  allowance  for  time,  it  is  difiScult  to  say 
why  physicians  should  have  such  an  allowance,  inasmuch  as  they 
cannot  sue  for  fees.    But  at  all    events,  the    exception  has 

extended  no   further.    Moor  v.  Adam,\    WiUia  v.  Peckham.l 

«     *    ♦ 

The  Court  directed  that  the  prothonotary  should  review  his 

taxation,  on  the  ground  that  no  allowance  ought  to  be  made  for 

the  expense  of  experiments,  nor  for  the  time  of  scientific  witnesses, 

unless  they  were  medical  men,  such  as  physicians  or  surgeons, 

and  referred  to  the  cases  of  Moor  v.  Adam  and  Willis  v.  Peckham, 

as  conclusive,  that  compensation  for  loss  of  time  could  not,  in  this 

case,  be  allowed  to  others. 

Rvle  absolute* 


GILMAN   V.  ELTON.S  1^21. 

^                                             Nov^  13. 
(3  Brod.  &  Bing.  75—84 ;  S.  0.  6  Moore,  243.)  

Goods  of  the  principal  in  the  hands  of  his  factor  cannot  be  distrained         l  75  ] 
by  the  landlord  of  the  factor's  premises  for  arrears  of  rent  due  to  him 
from  the  factor. 

Tbover  for  bombazeens.    At  the  trial,  before  Dallas,  Gh.  J. 
(adjourned  sittings  after  Trinity  Term  last,)  a  verdict  was  found 
for  the  plaintiff,  damages  *196/.,  subject  to  the  opinion  of  the      [  *76  ] 
Court  on  the  following  case. 

The  plaintiff,  who  is  a  bombazeen  manufacturer  at  Norwich^ 

had  been  in  the  habit  of  sending  parcels  of  goods  for  sale,  upon 

commission,  to  Thomas  Milne,  (now  deceased,)  who  was  a  factor 

and  broker,  and  also  traded  on  his  own  account.    On  the  16th 

February  and  5th  March,  1819,  the  goods  in  question  were  sent^ 

packed  in  bales,  and  marked  I.  G.  (the  plaintiff's  initials)  to 

t  6M.  &S.  156.  (1833)    1    Cro.   &  M.  380;  and  in 

t  21  B,  E.  706  (1  Brod.  &  Bing.  Findon  v.  M'Lartn  (1846)  6  Q.  B. 

516 ;  4  Moore,  300).  891.— B.  0. 
§  Followed  in  Adams  v.   Qrane, 


508  1821.    C.  P.    3  BROD.  &  B.  76—77.  [e.b. 

Oilman  Milnei  to  be  by  him,  as  factor  of  the  plaintiff,  sold  for  the 
Elton.  account  of  the  plaintiff,  in  the  usoal  course  of  their  business, 
and  were  received  by  Milne  on  the  10th  March,  at  his  ware-room 
and  counting-house,  which  he  rented  of  the  defendant,  in 
Walbrook,  London,  as  a  yearly  tenant.  On  the  6th  March, 
1819,  the  plaintiff  drew  a  bill  of  exchange  of  that  date  on  Milne 
for  200Z.  on  account,  which  bill  Milne  accepted,  and  returned  to 
the  plaintiff,  who  afterwards  cashed  the  same  with  his  bankers 
at  Norwich,  and  the  bill,  after  the  death  of  Milne,  was  duly 
presented  by  the  said  bankers*  agents  in  London  for  payment, 
at  the  late  ware-room  and  counting-house  of  Milne,  and  returned 
not  paid.  On  the  16th  April,.  1819,  Milne  died,  the  goods  then 
remaining  unsold  in  the  ware-room.  On  the  following  day,  the 
defendant  distrained  them  for  9SL,  his  arrears  of  rent  due  from 
Milne  for  the  ware-room  and  counting-house.  On  the  24th  of 
the  same  month,  a  formal  demand  of  the  goods  was  made  on 
behalf  of  the  plaintiff  upon  the  defendant,  who  thereupon  refused 
to  deliver  them,  alleging,  as  a  reason  for  his  refusal,  that  he 
detained  them  under  the  said  distress. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under 
the  circumstances  above  stated,  the  plaintiff  is  entitled  to  recover. 
If  the  Court  should  be  of  that  opinion,  the  verdict  is  to  stand, 
but  if  of  a  contrary  opinion,  a  verdict  is  to  be  entered  for  the 
defendant. 

[  '7  ]  Marshall f  Serjt.  for  the  plaintiff: 

This  is  a  case  of  great  importance,  considering  the  extensive 
interests  which  will  be  affected  by  the  decision ;  but,  as  there  is 
no  case  in  point,  it  must  be  determined  on  principle ;  and,  on 
principle,  the  plaintiff  contends,  that  goods  in  the  hands  of  a 
factor  are  not  liable  to  distress  for  rent  due  from  the  factor. 
Generally  speaking,  the  landlord  is  entitled  to  distrain  for  rent 
arrear,  whatever  chattels  he  finds  on  the  land  demised ;  but  there 
are  exceptions  to  this  rule ;  and  the  case  of  a  factor  falls  within 
an  exception  which  has  been  clearly  laid  down  in  favour  of  trade 
and  commerce.  Thus,  goods  exposed  to  sale  in  a  market  are 
exempt  from  distress ;  t  a  horse  in  a  smith's  shop ;  cloth  at  a 
t  1  EoU.  Ab.  668,  pi.  11 ;  Co.  Lit.  47  a. 
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tailor's,  &c. ;  t  goods  in  the  hands  of  a  carrier,  whether  private  Oilman 
or  public ;  Giabourn  v.  Hurst ;  I  and  the  same  principle  is  blton'. 
deducible  from  Trassellv.  Morris,^  and  Simpson  v.  Hartopp.\\ 
The  exemption  of  goods  in  the  hands  of  a  factor  is  expressly 
stated  in  the  argument  in  Francis  v.  Wyatt,^  and  not  denied  by 
BUukstone,  the  opposite  counsel,  nor  by  the  Court.  If  such 
goods  were  liable  to  seizure,  the  consequences  to  trade  in  general 
must  be  extensively  pernicious.  Paterson  v.  T/ish\\  and 
Neu'son  v.  Thornton^H  shew,  that  the  factor  is  only  a  servant, 
and  cannot  pledge  the  goods  of  his  principal. 

Lawes,  Serjt.  for  the  defendant : 

These  goods  were  placed  in  the  hands  of  Milne,  rather  as  a 
security  than  as  with  a  factor  for  sale,  Milne  having  accepted  a 
bill  on  account ;  but,  supposing  him  to  have  been  employed  as 
a  *factor,  the  goods  are  not  exempt  from  the  defendant's  distress,  [  '78  ] 
who,  as  landlord,  is  entitled  to  take  all  he  finds,  §§  unless  par- 
ticularly protected  or  exempted. ||||  The  exceptions  in  favour  of 
trade  are  confined  to  cases  where  something  is  to  be  wrought  on 
the  thing  deposited,  (as  in  the  case  of  clothes  left  with  a  tailor  to 
be  made  up,  or  with  a  fuller  to  be  fulled) ;  and  cases  where  the 
publicity  of  the  deposit  enables  the  landlord  at  once  to  presume, 
that  the  goods  do  not  belong  to  his  tenant ;  as  goods  placed  in  a 
fair  to  be  sold,  or  horses  put  up  at  an  inn.  The  tailor  may  be 
compelled  to  work  on  the  cloth,1;  IT  and  the  innkeeper  to  receive  the 
guest ;  there  is  not,  necessarily,  any  compact  between  them  and 
their  employers ;  their  offices  are  necessary ;  but  the  business  of 
a  factor  is  neither  public  nor  absolutely  necessary ;  it  is  matter 
of  private  compact.  The  landlord  has  np  reason  for  suspecting 
that  the  goods  which  he  sees  at  the  factor's  do  not  belong  to  his 
tenant ;  and  the  manufacturer,- instead  of  depositing  them  there, 
might  journey  to  London,  and  superintend  the  sale  himself,  or 

t  Co.  Lit.  47  a;  1  RoU.  Ab.  668,  tt  Str.  1178. 

pi.  12;  Com.  Dig.  Distr.  C.  Jt  8  R.  E.  378  (6  East,    17;    2 

{  Salk.  250.  Smith,  207). 

§  Noy.  19.  §§3  Blackst.  Com.  7;  Com.  Dig. 

II  Willes,  512,  cited  in  Gorton  v.  Distr.  B.  1. 
Falkner,  2  B.  R.  466  (4  T.  B.  568).  ||||  Co.  Lit  47  a. 

f  3  Burr.  1503.  DH  22  Ed.  lY.  49. 
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Oilman  sell  them  where  thej  were  mannfactured.  The  rights  of  the 
Eltox.  landlord  have  always  been  protected  and  favoured  by  the  law. 
It  would  be  most  inconvenient  to  him,  if  the  existing  exceptions 
were  extended  to  the  case  of  factors.  Such  a  decision  would 
subject  him  to  repeated  frauds  or  repeated  actions  of  trespass. 
The  dictum  in  Francis  v.  Wyatt,  having  fallen  only  from  counsel 
in  the  course  of  argument,  is  entitled  to  no  weight  as  authority ; 
and  it  is  entirely  omitted  in  Blackstone's  Beports.  The  decision 
turned  on  the  ground  that  there  was  a  private  compact,  and  is 
therefore  in  favour  of  the  defendant.  No  case  can  be  found  in 
[  '79  ]  which  goods  in  the  hands  of  a  factor  *have  been  held  to  be 
exempted;  but  cattle  sent  to  agistment  have  been  held  liable. 
Com.  Dig.  Distr.  B.  1.    Fowkes  v.  Joyce  A 

Marshall,  in  reply,  urged,  that  the  case  of  Red^  v.  Burleyl 
proved,  that  the  exemption  was  not  limited  by  the  publicity  of 
the  deposit,  and  Gisboum  v.  Hurst,  that  it  extended  to  other 
objects  besides  those  which  were  to  be  wrought  on  in  the  hands 
of  the  bailee. 

Dallas,  Ch.  J. : 

The  general  right  of  landlords  to  distrain  is  clearly  protected 
in  point  of  law ;  and  I  agree,  that  whatever  is  found  upon  the 
'premiBes  is  primd  facie  taken  as  belonging  to  the  tenant;  the 
rule  grows  out  of  the  relation  of  landlord  and  tenant,  and  out  of 
the  nature  of  the  thing  itself ;  for  all  such  rules  are  of  simple 
origin.  But  rules  which  are  of  simple  origin,  if  very  general, 
become  in  time,  and  from  change  of  circumstances,  inconvenient, 
and  thence,  subject  to  exceptions.  Exceptions  to  this  general 
right  of  distress  arose  at  a  very  early  period,  and  have  ever  since 
been  recognised  by  the  Courts.  The  question,  therefore,  is, 
whether  the  present  case  comes  under  the  general  rule,  or  falls 
within  one  of  the  exceptions ;  and  it  will  be  necessary,  first  to 
advert  to  what  is  the  foundation  of  the  landlord's  general  right 
to  distrain  ;  the  right  to  distrain  the  goods  of  one  man  on  the 
premises  of  another,  not  being  of  natural  origin,  but  of  artificial 
contrivance.    Ashhubst,  J.  in  Gorton  v.  Falkner,^  lays  it  down 

t  2  Vent.  60.      t  Ore.  Eliz.  696.       §  2  B.  fi.  463, 466  (4  T.  B.  665,  668}. 
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thus :  ''  The  foundation  of  this  principle  is,  that  as  the  landlord  Gilman 
is  supposed  to  give  credit  to  a  visible  stock  on  the  premises,  he  blton. 
ought  to  have  recourse  to  *every  thing  which  he  finds  there."  [  ♦so  ] 
And  in  another  place,  "  The  right  of  landlords  to  distrain  the 
property  of  a  third  person,  for  rent  due  from  their  own  tenants, 
is  founded  on  reasons  of  public  convenience,  and  calculated  for, 
the  preventing  of  fraud  "  ;  +  (fraud  by  which  the  tenant  would 
be  enabled  to  protect  his  property,  if  such  a  rule  did  not  exist ; ) 
'^  and  the  exceptions  out  of  the  general  rule  are  all  of  them 
tending  to  the  benefit  of  trade  and  commerce,  and  general  advan- 
tage." The  rule  was  evidently  founded,  not  on  natural,  but 
artificial  arrangements.  It  was  a  rule  to  prevent  a  particular 
species  of  inconvenience  which  would  otherwise  have  arisen. 
But  as  it  was  found  that  this  rule,  when  universally  enforced, 
created  another  kind  of  inconvenience,  extensive  in  its  nature, 
exceptions  were  necessarily  introduced.  In  like  manner,  there- 
fore, and  on  the  same  principle  of  public  convenience,  a  rule  has 
been  adopted  in  favour  of  trade  and  commerce;  and,  as  the 
landlord  is  protected  under  the  general  right  of  distraining,  so 
goods  of  a  certain  description,  and  in  certain  situations,  are 
protected,  in  favour  of  trade  and  commerce.  The  question  is, 
whether  this  case,  duly  considered,  falls  within  the  latter  ex- 
ception or  the  general  right.  The  exception  has  been  clearly 
laid  down :  "  Goods  delivered  to  any  person  exercising  a  public 
trade  or  employment,  to  be  carried,  wrought,  or  managed  in  the 
way  of  his  trade  or  employ,  are,  for  that  time,  under  a  legal 
protection,  and  privileged  from  distress  for  rent."  J  "  Materials 
sent  to  a  weaver,  or  cloth  to  a  tailor  to  be  made  up,  are  privileged^ 
for  the  sake  of  trade  and  commerce,  which  could  not  be  carried 
on,  if  such  things,  under  these  circumstances,  could  be  distrained 
for  rent  due  *from  the  person  in  whose  custody  they  are."§  [  •Si  ] 
Blackstone,  after  enumerating  similar  objects,  says, ''  these  are 
protected  and  privileged  for  the  benefit  of  .trade,"  ||  and  the  Court 
is  bound  to  consider  the  rule  of  public  convenience  as  applicable 
to  trade  and  commerce.    The  facts  of  this  case  clearly  shew,  that 

t  Per  AsHHTJKST,  arguendo,  Buir.  §  Willes,  516. 
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Oilman      the  goods  were  received  in  London  by  the  factor  in  that  par- 
Eltox.       ticular  character  ;  and,  on  the  ground  of  public  convenience,  it 
has  been  asked  why  could  not  the  manufacturer  sell  the  goods  in 
the  place  where  they  were  manufactured  ?  Perhaps  he  could  do  so. 
But  will  it  be  gravely  urged,  that  the  commerce  of  London  should 
be  annihilated,  and  persons  at  a  distance  compelled  to  sell  on 
the  spot,  or  to  travel  to  London,  for  the  purpose  of  saving  their 
goods  from  a  distress?      Can  this  be  consistent  with  public 
benefit  or  public  convenience?    It  seems  to  me,  that  all  the 
decided  cases  are  consistent  with  the  public  advantage,  and  that 
it  would  be  at  once  detrimental  to  the  public,  and  inconsistent 
with  the  cases,  if  we  were  to  hold,  that  goods  in  the  custody  of  a 
factor  were  liable  to  seizure  in  the  manner  contended  for.    The 
nature  of  the  exception,  on  the  score  of  necessity  or  public 
convenience,  is  laid  down  by  Blackstone,  in  the  argument  in 
Francis  y,  Wyatt :  t  "  It  is,  where  it  would  be  quite  impracticable 
or  highly  incommodious  to  dispose  of  or  manufacture  the  goods 
at  home."    Would  it  not  be  incommodious  to  dispose  of  manu- 
factured goods  at  home  ?    The  public  convenience  runs  through 
all  the  cases  of  exception,  and  on  general  principle  and  analogy, 
this  question  comes  within  the  scope  of  those  decisions.     As  to 
the  case  of  Francis  v.  Wyatt,  (when  all  the  analogies  are  in 
favour  of  the  exemption  of  goods  in  the  hands  of  a  factor,  and 
r  *82  ]       there  is  no  decided  case  at  variance  *with  such  a  position,)  it 
seems  to  me  important,  that  the  assertion  in  argument,  touching 
the  exemption  of  such  goods,  was  not  controverted    by  the 
opposing  counsel  or  by  the  Court  itself.    I  am  aware,  that  in 
cases  like  this,  in  exceptions  turning  on  nice  distinctions,  it  is 
dangerous  to  lay  down  a  general  rule  more  broadly  than  is 
required ;  and  (though  the  case  does  not  seem  distinguishable 
from  that  of  goods  sent  to  a  wharf  or  market,  which  have  been 
holden  to  fall  within  the  exception,  on  grounds  of  public  con- 
venience,) I  expressly  confine  my  present  decision  to  goods  in 
the  hands  of  a  factor.    Considering  that  such  goods  are  exempt 
from  distress,  on  the  general  grounds  before  stated,  I  think  the 
plaintiff,  in  the  present  case,  is  entitled  to  recover. 

t  1  W.  Bl.  484. 
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Pake,  J.:  Gilmait 

r. 

The  circumstance  that  this  is  a  case  of  novelty  and  importance  Eltok. 
will  excuse  me  for  saying  a  word,  after  the  very  luminous  judg- 
ment of  my  Lord  Chief  Justice.  The  general  rule  as  to  a 
landlord's  right  to  distrain  is  perfectly  clear  and  well  understood ; 
but  Lord  Coke  says  there  are  five  exceptions  to  this  rule,  which 
exceptions  Willes,  Ch.  J.  recognizes  in  Simpson  v.  Hartopp,  and 
states  which  of  them  are  sub  modo,  and  which  absolute.  There- 
fore, though  the  general  rule  be  old,  the  exceptions  are  them- 
selves as  old. 

The  instances  mentioned  under  the  exception  as  to  trade,  in 
Lord  Coke,  are  not  put  as  limiting  or  comprehending  the  whole 
exception,  but  merely  by  way  of  illustration.  The  principle  of 
the  exception  is  admirably  put  by  Lord  Holt  in  Salkeld,!  and 
his  language  shews  that  the  exception  was  not  established  for  the 
benefit  of  the  individual,  but  of  trade  in  general ;  he  extends  it 
to  goods  to  be  carried,  wrought,  or  managed ;  and  are  not  *goods  [  •dS  ] 
placed  in  the  hands  of  a  factor  to  be  managed  ? — this  case  falls 
strictly  within  his  definition.  The  case  in  Cro.  Eliz.t  is  also 
strong  to  shew  that  it  is  the  trade  which  is  favoured,  not  the 
individual.  But  it  has  been  asked,  why  the  manufacturer  does 
not  hunself  travel  to  London  ?  It  would  be  impossible  for  him 
to  do  so,  consistently  with  his  interests ;  and  the  trade  of  a 
factor  is  as  well  known  as  any  that  is  carried  on.  The  case  of 
cattle  at  agistment  may  be  laid  out  of  consideration ;  and  the 
question  is,  whether  this  does  not  come  within  the  exception  in 
favour  of  trade  and  commerce :  I  think  that  it  does. 

BUBBOUOH,  J. : 

This  case  is  to  be  decided  on  principle,  and  on  the  principle  of 
all  the  decisions.  From  the  earliest  times  these  exceptions  to 
the  general  right  of  the  landlord  to  distrain  have  existed ;  the 
question  therefore  is,  whether  this  case  falls  within  the  principle 
of  the  exception  in  favour  of  trada  In  none  of  the  cases  has  that 
principle  been  put,  as  if  in  favour  of  any  particular  trade,  but  for 
the  advantage  of  trade  in  general.    No  one  can  read  the  case  of 

t  250.  X  -B«?e  T.  Burley. 
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GniMAN  Frauds  v.  Wyatt  in  Burrow,  without  seeing  that  the  case  of  a 
Bltok.  factor  falls  within  the  principles  there  laid  down ;  and  it  is  not 
surprising,  that  positions  contained  in  the  report  in  Burrow, 
should  not  appear  in  the  report  of  the  same  case  in  Blackstone, 
because  it  is  well  known,  that  Blackstone's  reports  were  pub- 
lished from  his  manuscripts  after  his  death.  The  trade  of  a 
factor  has  indeed  increased  since  the  time  at  which  that  case  was 
argued ;  but  commerce  in  general,  and  the  business  of  London 
and  the  country,  could  not  be  carried  on  without  it.  '  The  trade 
of  a  factor  is  as  well  known  as  any  other. 

[  84  ]  ElCHABDSON,  J.  : 

The  right  of  the  landlord  to  distrain  is  general ;  but  there  are 
several  exceptions  to  this  right,  independently  of  modifications 
by  statute,  which  do  not  affect  the  present  question.  At  common 
law,  there  has  always  been  this  exception,  (which  applies  to  the 
present  case,)  that  goods  put  into  the  hands  of  a  trader,  to  be 
wrought,  manufactured,  or  managed,  are  protected  and  privileged 
from  distress.  It  has  been  contended,  that  this  is  only  the  case 
where  they  are  to  undergo  some  alteration  in  the  hands  of  the 
trader ;  but  it  is  not  necessarily  so,  for  a  carrier  does  not  operate 
upon  goods,  except  to  carry  them  ;  and  the  very  words  of  the 
decision  in  Gisboum  v.  Hurst,  include  carrying  or  managing. 
The  advancement  of  trade  equally  requires  that  goods  should  be 
placed  in  the  hands  of  a  factor  for  sale,  as  that  they  should  be 
placed  in  the  hands  of  a  carrier  for  carriage.  It  may  be  said, 
indeed,  that  the  manufacturer  might  carry  his  own  goods ;  but 
such  an  argument  does  not  shew  any  great  regard  for  trade. 
Surely  it  is  conducive  to  trade  that  goods  should  be  sent  from 
the  place  where  they  are  wrought  to  the  market  where  they  are 
sold.  Foreign  goods  must  be  so  sent,  when  the  wants  of  the 
importing  country  require  it ;  but,  it  would  be  highly  injurious  to 
trade,  if  goods  so  sent  for  sale  were  liable  to  be  distrained  for  the 
private  debt  of  the  factor.  The  instances  enumerated  by  Lord 
Coke,  under  the  exception  in  favour  of  trade,  are  only  put  by  way 
of  example;  and  the  present  case  falls  clearly  within  the 
principle  of  the  exception. 

Judgment  for  the  plaintiff. 
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HUDSON  AND  Another  v.  HARRISON.  i82i. 

(3  Brod.  &  Bing.  97—111 ;  S.  C.  6  Moore,  288.)  JVbr^O. 

Insurance  on  a  cargo  of  wine,  to  be  discharged  partly  at  B.,  partly  at  [  97  ] 
D.,  and  partly  at  L.  The  yessel  which  conyeyed  the  cargo  being  wrecked 
near  B.,  and  three-fourths  of  the  cargo  being  either  lost  or  so  impreg- 
nated with  salt  water  as  to  render  it  imprudent  to  delay  the  sale  till  the 
ports  of  D.  or  L.  could  be  reached,  the  assured,  on  the  23rd  of  December, 
the  day  they  heard  of  the  loss,  gave  notice  of  abandonment ;  and,  on  the 
27th  of  December,  called  a  meeting  of  underwriters,  which  three  under- 
writers attended,  and  ordered  the  assured  to  do  the  beet  for  all  parties. 
On  the  28th  of  the  ensuing  February,  and  not  before,  some  of  the  under- 
writers interfered,  forbidding  a  sale  of  the  damaged  wines  about  to  take 
place  at  B.,  and  rejecting  the  abandonment. 

Held,  that  this  was  a  total  loss,  and  entitled  the  assured  to  abandon ; 
and  that,  at  all  events,  the  underwriters,  not  having  stirred  for  more 
than  two  months  after  notice  of  the  abandonment,  must  be  taken  to 
have  acquiesced  in  it. 

An  insurer,  who  rejects  an  abandonment,  must  do  so  within  a 
reasonable  time.f 

This  was  an  action  of  assumpsit  brought  by  the  plaintiffs,  to 
recover  8002.  from  the  defendant,  being  the  amount  of  his  sub- 
scription to  a  policy  of  insurance  for  7,0002.  on  goods,  effected  in 
the  name  of  the  plaintiffs,  on  goods,  in  the  ship  Swallow,  on  a 
Yoyage  "  at  and  from  the  Gape  of  Good  Hope  to  Bristol,  Liver- 
pool, and  ^Dublin,  all  or  either,  including  the  risk  of  craft,  at  [*os] 
the  premium  of  two  and  one  half  guineas  per  cent.,  to  return 
10<.  per  cent,  for  such  part  of  the  interest  as  might  be  discharged 
at  her  first  port."  By  a  memorandum  in  the  policy,  the  insur- 
ance was  declared  to  be  ''  on  wines  valued  at  25Z.  per  pipe,  and 
at  the  same  rate  for  hogsheads."  The  declaration  averred  the 
goods  insured  to  be  in  the  plaintiffs  and  Daniel  Dixon,  the  sail- 
ing of  the  vessel  with  the  goods  insured  on  board  on  the  voyage 
insured,  and  a  total  loss  of  the  goods  by  the  perils  of  the  sea. 
The  defendant  pleaded  the  general  issue.  The  cause  was  tried 
before  Dallas,  Ch.  J.  and  a  special  jury,  on  the  17th  of  February, 
1821,  at  the  London  sittings,  when  the  jury  found  a  verdict  for 

t  This  statement  is  left  as  in  the  abandonment,  it  goes  too  far.    See 
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Hudson     the  plaintiiffs,  damages  800Z.,  subject  to  the  opinion  of  the  Conrt, 
Habbtbon.    ^^  ^  ^^^^'  ^^  ^hich  the  following  is  the  substance. 

The  plaintiffs  are  partners  with  Daniel  Dixon,  at  the  Cape  of 
Good  Hope,  under  the  firm  of  Thomas  Hudson,  Dixon  &  Co., 
and  they  are  also  partners  in  London,  under  the  firm  of  Thomas 
Hudson,  Donaldson  &  Co.  On  the  81st  of  August,  1819, 
Daniel  Dixon,  in  the  name  of  his  firm,  entered  into  a  charter- 
party,  under  seal,  at  the  Cape  of  Good  Hope,  with  John  Phillips, 
master  of  the  Swallow,  by  which  the  vessel  was  hired  to  take  a 
cargo  of  wine  for  a  voyage  from  the  Cape  of  Good  Hope  to 
Bristol,  for  orders  from  the  plaintiffs ;  and  having  there  unloaded 
such  part  of  the  cargo  as  they  should  direct,  she  was  to  proceed 
to  the  ports  of  Liverpool,  Dublin,  or  Cork,  or  any  two  of  them 
the  plaintiffs  might  direct,  and  discharge  the  remainder ;  and 
upon  the  delivery  of  the  cargo,  freight  was  to  be  paid  at  each 
port,  in  certain  proportions  mentioned  in  the  charter-party. 
On  the  25th  September,  1819,  Daniel  Dixon  shipped  at  the  Cape, 
[♦99]  on  board  the  Swallow,  the  wine  in  question,  *which  consisted  of 
241  pipes  and  71  half  pipes,  or  hogsheads  of  Cape  wine,  the 
property  of,  and  on  the  account  and  risk  of  himself  and  the 
plaintiffs,  and  of  the  value,  according  to  the  invoice  price  of 
7,9472.,  of  which  he  advised  the  plaintiffs  by  letter,  in  consequence 
of  which  letter  the  policy  in  question  was  effected.  The  SwaUow, 
with  the  wines  insured,  sailed  from  the  Cape  on  the  9th  October, 
1819,  and  in  the  night  of  the  21st  December  following,  was 
driven,  by  a  gale  of  wind,  on  the  rocks  near  Portishead,  about 
18  miles  from  Bristol,  and  soon  afterwards  fell  over  on  her  side. 
On  the  28rd  December,  the  plaintiffs  in  London  heard  of  the 
vessel  being  on  shore,  and  the  same  day  gave  notice  of  abandon- 
ment to  the  defendant  and  the  other  underwriters  to  the  policy. 
On  the  22nd  December,  the  master  of  the  Swallow  went  to 
Bristol,  and  applied  to  Messrs.  Alexander,  merchants  and  ship- 
agents  there,  who  were  unknown  to  the  plaintiffs  and  the  under- 
writers, for  their  assistance,  desiring  them  to  do  their  best  for 
all  concerned.  Messrs.  Alexander  engaged  lighters  and  craft  to 
bring  the  cargo  to  Bristol,  on  the  22nd  December ;  11  casks  were 
taken  out  of  the  vessel,  and  a  hole  was  cut  in  her  side,  through 
which  the  remainder  of  the  cargo  was  removed  into  lighters  on 
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the  six  following  days,  and  taken  to  Bristol.  The  tide  rises  at  HuDgox 
Portishead  near  40  feet,  and  at  high  water  the  whole  of  the  cargo  habbison. 
was  nearly  covered  with  the  sea,  and  the  greatest  part  remained 
under  water  for  about  nine  hours,  between  flood  and  flood ;  and, 
when  part  had  been  removed,  the  residue  floated  in  the  vessel. 
The  wines  saved  consisted  of  229  pipes  and  67  hogsheads ;  71 
pipes  and  48  hogsheads  were  sound  and  full ;  44  pipes  and  six 
hogsheads  were  impregnated  with  salt  water ;  17  pipes  and  four 
hogsheads  were  quite  empty;  the  others  had  either  partially 
leaked,  or  were  affected  more  or  less  *with  salt  water ;  but,  in  [  •lOO  ] 
the  opinion  of  some  of  the  witnesses,  were  merchantable.  The 
vessel  was  afterwards  floated  to  Bristol,  and,  being  incapable  of 
repair,  her  materials  were  sold.  The  plaintiffs  had  intended  to 
land  100  pipes  of  the  wine  at  Bristol,  and  to  send  the  residue  to 
Dublin ;  but  no  offer  was  made  by  the  master  or  owner  of  the 
Swallow,  to  forward  the  remainder  to  Dublin.  The  plaintiffs 
called  a  meeting  of  the  underwriters  for  the  27th  December,  at 
Lloyd's  Coffee-house,  London,  at  which  only  three  of  them 
attended,  and  they  authorised  the  plaintiffs  to  send  a  person  to 
Bristol,  at  the  expense  of  the  underwriters,  to  superintend  the 
preservation  of  the  cargo,  and  to  act,  in  every  respect,  as  if  there 
had  been  no  insurance :  the  plaintiffs  accordingly  sent  a  person 
to  Bristol  for  that  purpose.  The  defendant  did  not  attend  this 
meeting.  The  wines  saved  were  placed  by  Messrs.  Alexander  in 
vaults  under  the  King's  locks. 

After  the  survey,  Messrs.  Alexander,  without  any  authority 
from  the  plaintiffs  or  the  underwriters,  but  acting  for  the  benefit 
of  all  concerned,  advertised  the  wines  for  sale  by  auction  at 
Bristol,  on  the  1st  March,  1820,  on  account  of  the  underwriters, 
of  which  they  gave  a  month's  notice  in  the  country  newspapers 
and  in  the  "  Public  Ledger  "  at  London.  On  the  28th  February, 
Messrs.  Alexander  received  a  letter  from  the  attomies  of  the 
defendant,  dated  London,  the  26th  February,  stating  that  they 
had  been  consulted  by  several  of  the  underwriters  on  the  Swallow^ 
and  noticing  the  advertisement  for  the  sale  ;  and,  that  no  mis- 
understanding or  prejudice  might  thereafter  arise  on  that  subject, 
they  informed  Messrs.  A.  that  the  underwriters  did  not  sanction 
the  sale,  but  denied  any  right  of  sale  Jby  which  their  interest 
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Hudson;      could  be  afiEected ;  they  denied,  that  any  right  of  abandonment 
Harbisok.    existed  in  the  insured,  saying,  that,  should  any  of  the  wines 

[  *ioi  ]  *have  been  lost  or  damaged  by  any  peril  insured  against,  the 
underwriters  would  be  ready  to  pay  such  loss ;  that,  if  any  of 
the  wines  were  not  in  their  port  of  destination,  the  imderwriters 
required  the  same  to  be  forwarded,  and  would  be  ready  to  pay 
any  expenses  or  charges  properly  incurred,  to  which  they  might 
be  liable  under  the  policy.  A  number  of  persons  from  diifferent 
parts  of  the  country  had  assembled  at  the  time  and  place  of  sale, 
but  in  consequence  of  this  letter  it  was  postponed. 

On  the  17th  March,  1820,  the  attorney  for  the  plaintiffs  wrote 
to  the  attornies  for  the  defendant,  proposing  that  the  wines 
should  be  sold,  without  prejudice  to  any  of  the  questions  which 
had  been  made,  or  that  might  thereafter  arise  on  the  part  of  the 
insured  or  the  underwriters.  No  answer  having  been  returned 
to  this  letter,  the  plaintiffs,  on  the  1st  April,  1820,  wrote  to 
Messrs.  Alexander,  requesting,  that  they  would  sell  the  wines  on 
accoimt  of  the  concerned,  and  that  they  would  incur  no  expenses 
but  such  as  were  necessary.  The  wines  were  sold  by  auction  at 
Bristol,  on  the  24th  April,  1820,  and  produced  the  sum  of 
4,044Z.  28.  6d.,  which  was  received  by  Messrs.  Alexander.  From 
this  gross  produce,  they  deducted  the  charges  which  they  had 
paid  for  taking  the  cargo  out  of  the  vessel,  removing  it  to  Bristol, 
landing  and  warehousing  it,  also  the  charges  of  the -sale  by 
auction,  and  their  commission  of  5  per  cent,  on  the  proceeds : 
and  the  master  and  owner  of  the  Swallow  having  claimed  the 
freight,  primage,  and  port  charges  upon  the  wines  which  were 
conveyed  to  Bristol  from  the  wreck,  at  the  rate  stipulated  in  the 
charter-party,  for  such  part  of  the  cargo  as  should  be  discharged 
there,  Messrs.  Alexander  retained  460Z.  12«.  6d.,  to  answer  that 
claim.  By  these  deductions,  the  net  proceeds  of  the  sale  were 
[  ♦102  ]  reduced  to  2,570Z.  16«.  3d.,  which,  with  the  *freight,  primage, 
and  port  charges,  remained  in  the  hands  of  Messrs.  Alexander, 
to  be  paid  to  the  party  entitled  to  receive  them.  The  witnesses 
for  both  parties  were  of  opinion,  that  it  was  best,  for  the  interest 
of  all  concerned,  to  sell  a  cargo  so  circumstanced  by  public 
auction  at  Bristol,  and  that  every  thing  was  done  for  obtaining 
the  best  price  for  the  wines.     The  question  for  the  02)inion  of  the 
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Court  was,  whether,  upon  the  facts  stated,  the  plaintiffs  were  Hudson 
entitled  to  recover  a  total  loss,  with  benefit  of  salvage  to  the  hab^sok, 
underwriters.  If  the  Court  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  recover  as  for  a  total  loss,  then  the 
verdict  was  to  stand ;  but  if  the  Court  should  be  of  a  contrary 
opinion,  then  it  was  to  be  referred  to  an  arbitrator,  to  determine 
the  average  loss,  subject  to  any  directions  which  the  Court  might 
give  thereupon. 

HuUock,  Serjt.  for  the  plaintiffs : 

This  was  a  total  loss ;  the  assured  had  a  right  to  abandon  &t 
the  time  of  the  abandonment,  and  this  right  was  confirmed,  not 
divested,  by  subsequent  circumstances.  From  the  doctrine  laid 
down  by  Lord  Mansfield,  in  Ooss  v.  Withers f\  Milks  v. 
Fl€tcher,l  and  Hamilton  v.  Mendes,^  confirmed  by  the  decision  of 
Manning  v.  NewnhamjW  it  appears,  that  an  assured  may  abandon, 
if  there  be  such  an  interruption  as  defeats  the  voyage,  or  renders 
it  not  worth  pursuing.  This  doctrine  has  been  recognised  by 
Lord  Ellenbobouoh,  in  Anderson  y.  Royal  Exchange  Assurance,^ 
and  Wilson  Y.  Royal  Exchange  Assurance ;\\  and  though  some 
late  cases  may  seem  to  have  narrowed  it,  in  all  such  cases  the 
decision  has  turned  on  the  circumstance  that  the  voyage  was 
worth  pursuing,  the  goods  ^having  been  of  an  imperishable  [  *103  ] 
nature,  or  that  it  did  not  appear  that  the  voyage  could  not  have 
been  pursued,  as  in  Bainbridge  v.  NeilsonfH  Thompson  v.  Royal 
Exchange  Assurance,  ^^  Anderson  v.  TToWw,  !l||  Patterson  v. 
Ritchie,^ V  Hunt  y^  Royal  Exchange  Assurance :\\\  in  the  latter 
case,  the  language  of  the  Court  shews,  that  the  decision  would  be 
otherwise,  where  the  goods  are  of  a  perishable  nature.  Li  Thomp- 
son V.  Royal  Exchange  Assurance,  there  was  a  clause  excepting  the 
underwriters  from  particular  average.  In  the  present  instance, 
three-fourths  of  the  cargo  was  lost  or  damaged  in  such  a  way, 
that  it  would  have  been  injurious  to  the  owners  to  have  sent 

t  2  Burr.  697.  tt  10  E.  B.  316  (10  East,  329; 

X  Dougl.  230.  1  Camp.  237). 

§  2  Burr.  1198.  §§  16  East,  214. 

II  Park  Ins.  260.  II  ||  14  B.  B.  642  (2  M.  &  S.  240 ; 

f  8  B.  B.  689  (7  East,  38,  42  ;  3  3  Camp.  440). 

Smith,  48).  %%  16  B.  B.  498  (4  M.  &  8.  393). 

tt  12  B.  B.  760  (2  Camp.  623).  ttt  17  B.  B.  264  (5  M.  &  S.  47). 
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Hudson  it  on,  inaBmuch  as  the  wine  affected  by  salt  water  would 
Habbibok.  become  worse  every  day.  In  BuUer  v.  Christie^  the  loss  was 
holden  to  be  total,  because  the  ship  never  arrived,  though  a 
much  larger  proportion  of  the  cargo  remained  uninjured.  At 
all  events,  the  insurers  having  taken  no  steps  to  repudiate  the 
abandonment  till  two  months  after  they  received  notice,  and 
three  of  them,  after  a  public  meeting  was  called,  having  ordered 
the  plaintijGTs  to  do  the  best,  must  be  taken  to  have  acquiesced, 
and  cannot  now  resist  the  plaintiffs'  demand. 

Toddy f  Serjt.  for  the  defendant : 

Here  was  no  total  loss,  a  considerable  proportion  of  the  casks 
having  been  saved ;  nor  was  the  cargo  in  such  a  state  as  to 
warrant  an  abandonment,  71  pipes  and  48  hogsheads  remaining 
uninjured ;  but  if  it  was,  the  plaintiffs,  under  the  subsequent  cir- 
cumstances, cannot  recover  for  a  total  loss,  a  policy  of  insurance 
being  only  a  contract  for  indemnity,  under  which  the  plaintiff  can 
[  *104  ]  claim  no  more  than  ^he  has  actually  been  deprived  of ;  Patterson 
V.  Ritchie.  Unless  this  principle  be  resorted  to,  continual 
difficulty  must  be  experienced  on  the  question,  whether  the  loss 
in  any  case  is  total  or  partial,  and  what  degree  of  loss  shall  be 
esteemed  total ;  a  point  on  which  the  customs  of  various  nations 
and  the  opinions  of  text  writers  have  always  differed ;  some 
requiring  a  loss  of  the  whole  subject  matter  of  insurance,  as  under 
the  old  French  law ;  others,  only  three-fourths,  as  in  the  new 
Code  de  Commerce,  Pothier,  186.  It  is,  therefore,  that  in 
Falkner  v.  Ritchie,l  Lord  Ellbnborough  complains  of  the  loose- 
ness and  generality  of  the  expressions  in  Ooss  v.  Withers, 
Manning  v.  Newnham  turned  on  the  point,  that  the  voyage  could 
not  be  pursued  (there  being  no  ship  at  Tortola),  not  on  the  ground 
that  it  was  not  worth  pursuing.  Here,  part  of  the  cargo  having 
been  saved  and  landed  at  the  port  of  Bristol,  a  ship  might  have 
been  procured,  and  the  voyage  might  and  ought  to  have  been 
pursued.  What  happened  was  not  a  total  loss  of  cargo,  bat  a 
retardation  of  the  voyage.  In  many  instances,  a  greater  propor- 
tion of  the  cargo  has  been  lost  than  in  the  present,  and  yet  the 
loss  has  not  been  deemed  total ;  as  in  Olennie  v.  London  Assur^ 
t  16  B.  E,  277  (2  M.  &  S.  374).  J  15  R.  B.  263  (2  M.  &  S.  290). 
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ance^^  Thompson  v.  Royal  Exchange  Assurance,  Wilson  v.  Royal      Hudboh 
Exchange  Assurance.    As  to  the  meeting  of  the  underwriters,  only     HABsiaoait 
three  attended  it,  and  they  conld  not  bind  the  others. 

HuUocky  in  reply,  observed,  that  in  Glennie  v.  London  Assur- 
once,  there  was  no  abandonment ;  and  in  Falkner  v.  Ritchie,  the 
recapture  was  known  to  the  insured  before  the  abandonment  was 
made. 

Dallas,  Gh.  J. : 

Under  what  circumstances,  generally  speaking,  the  assured 
has  a  right  to  abandon,  so  as  *to  state  a  rule  applicable  to  all  [  *105 1 
cases,  is  a  question  of  extensive  importance  and  difficult 
consideration ;  and  this  appears  from  the  variety  of  opinions  in 
the  text  writers,  and  the  number  of  cases  that  have  been  decided 
on  the  subject.  That  he  has  in  some  cases  a  right  to  abandon, 
is  clear ;  and  also,  that  in  case  of  abandonment  after  a  capture, 
the  abandonment  is  superseded  if  the  ship  be  recaptured  and 
pursues  her  voyage  beneficially.  As  this  is  a  case  where  the  ship 
has  been  lost,  and  the  cargo  materially  damaged,  is  the  assured 
bound  to  send  on  the  goods  taken  from  the  wreck ;  and  if  so,  in 
what  proportion  is  he  bound  to  send  them  on  ?  Is  he  to  send 
only  when  half  is  saved,  or  a  third,  or  a  quarter  ?  Is  he  bound 
to  send  them  on  at  all  events,  or  only  under  certain  circum- 
stances ?  That  the  rule  on  this  subject  differs  is  clear  from  the 
various  text  writers ;  some  stating  it  at  a  fourth,  some  at  a  third, 
and  some  at  a  half ;  we  must  therefore  act  on  the  custom  of  the 
country  in  which  the  loss  happens.  I  own  I  long  thought,  that, 
if  the  profits  were  reduced  one  half,  it  was  not  incumbent  on  the 
owner  to  prosecute  his  voyage;  whether  or  no  that  doctrine 
(which  may  be  collected  from  some  expressions  of  Lord 
Maksfield)  be  sound,  or  whether  the  observations  made  on  it  by 
liOrd  Ellenborouoh  be  just,  we  are  not  driven  now  to  decide. 
My  opinion  is  formed  on  the  circumstances  of  this  particular 
case,  and  I  wish  distinctly  to  be  understood,  as  not  laying  down 
a  rule  for  any  other ;  because,  in  a  system  of  such  importance, 
and  where  there  is  such  an  apparent  conflict  among  the  cases,  I 

t  15  B.  B.  275  (2  M.  &  S.  371). 
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Hudson      shonld  be  Borry  to  a£ford  a  ground  for  farther  donbt,  by  laying 

HABAisor.    down  the  rule  too  generally.    But  the  circumstanceB  of  this  case 

do  not  require  that  I  should  do  bo.    What  are  the  facts  of  this 

case  ?    The  ship  was  completely  lost ;  the  cargo,  which  was  taken 

out  of  a  hole  cut  in  the  ship's  side,  was  covered  with  the  sea  for 

[  *106  ]  nine  hours  at  a  time,  the  greater  part  of  *it  was  materially 
damaged,  and  in  such  a  state  as  to  render  it  unfit  to  be  carried 
to  a  greater  distance.  Only  71  pipes  and  48  hogsheads  were 
sound,  and  the  assured  had  originally  intended  to  dispose  of  100 
pipes  at  the  port  near  which  the  loss  happened.  The  assured 
immediately  gave  notice  of  abandonment,  and  called  a  meeting 
of  the  underwriters,  which  three  of  them  attended,  and 
authorised  the  plaintiffs  to  act  for  the  benefit  of  all  concerned, 
taking  no  other  step  till  after  an  interval  of  two  months.  That 
the  captain  acted  for  the  benefit  of  all  concerned  is  clear,  from 
the  testimony  of  all  the  witnesses ;  but,  though  he  did  act  for  the 
benefit  of  all  concerned,  if  the  insurer  has  a  right  to  insist  on  a 
legal  objection,  he  must  have  the  benefit  of  that  objection.  But 
has  he  such  right  in  this  case,  or  has  he  been  bound  by  his  own 
acts  or  the  acts  of  others  ?  The  law  is,  that  the  assured  shall 
abandon  in  reasonable  time,  that  he  may  not  lie  by  to  see 
whether  it  may  be  more  to  his  interest  not  to  abandon ;  he  must, 
therefore,  in  reasonable  time,  (and  what  is  reasonable  time  is  a 
matter  of  law  for  the  decision  of  the  Court)  give  notice  of 
abandonment.  What  is  reasonable  time  in  each  case,  must 
depend  on  circumstances.  When  the  loss  happens  in  a  foreign 
country,  there  are  no  means  of  giving  immediate  notice  here  :  if 
notice  be  given  there,  the  agent  for  all  parties  there  muet  act  as 
beneficially  as  he  can  for  all.  But  if  the  loss  happen  in  this 
country,  and  notice  of  abandonment  be  duly  given,  from  that 
moment  it  becomes  the  duty  of  the  underwriters  to  send  down  an 
agent  to  do  his  best.  Here,  the  earliest  notice  of  abandonment 
was  given ;  but  if  the  law  were  to  compel  the  assured  to  give  the 
earliest  notice  of  abandonment,  and  at  the  same  time  allow  the 
underwriters  to  lie  by  and  afterwards  refuse  to  accept  it,  there 
would  be  no  mutuality  of  obligation  between  them.  The  question, 
therefore,  is,  whether  the  underwriters,   by  lying  by  in  the 

[  *107  ]      present  ^instance,  have  not  induced  the  assured  to  believe  that 
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the  abandonment  was  acquiesced  in.  Here,  the  notice  was  given  Hudsdx 
in  December,  the  insurers  were  called  together,  and,  after  having  harrisox. 
done  nothing  during  nearly  three  months,  they  interpose  just 
before  the  sale  takes  place.  Where  there  are  circumstances  to 
shew  an  acquiescence,  it  is  not  allowable  for  the  underwriters, 
after  such  an  acquiescence,  to  come  forward  and  interpose.  I 
think  there  was  such  an  acquiescence  here.  If  it  were  necessary, 
I  might  go  farther,  and  say  the  cargo  was  so  damaged  and 
reduced  as  to  render  the  loss  total ;  but,  on  the  ground  of  the 
underwriters  having  acquiesced  in  the  abandonment,  and 
narrowing  my  decision  to  the  circumstances  of  the  present  case, 
I  think  the  plaintiffs  are  entitled  to  judgment. 

Pabk,  J. : 

I  am  of  opinion  this  was  a  total  loss.  After  what  has  fallen 
from  my  Lord  Chief  Justice,  it  is  not  necessary  for  me  to  go  into 
the  whole  case,  but  I  may  be  permitted  to  doubt  whether  it  is 
necessary  to  narrow  the  old  rule  respecting  abandonment ;  and  I 
think  that  some  of  the  cases  on  that  subject  cannot  be  supported 
to  their  full  extent.  I,  for  one,  have  never  been  able  to 
comprehend  the  case  of  FcUkner  v.  Ritchie,  which  I  have  the  less 
hesitation  in  avowing,  inasmuch  as  the  Lord  Chancellor  and 
Lord  Bedesdale  have  expressed  themselves  to  labour  under  the 
same  diflSculty.  But  Hunt  v.  The  Royal  Exchange  I  think  to  the 
purpose  for  the  case  before  us,  especially  in  the  arguments  of  the 
Judges ;  the  cargo,  there,  being  of  an  imperishable  nature,  the 
Court  confined  themselves  to  treating  it  as  a  case  of  retardation 
only;  but  Lord  Ellenborouoh  said,  "If  indeed  the  cargo  had 
been  of  a  perishable  nature,  this  would  not  have  been  a  case  of 
retardation  only,  but  of  destruction  of  the  thing  insui*ed." 

As  to  the  point  relied  on  in  the  present  case  by  my  Lord  [  io8 } 
Chief  Justice  ;  the  underwriters,  having  never  repudiated  the 
abandonment  till  the  end  of  February,  must  be  taken  to  have 
acquiesced  in  it.  It  being  clear  that  the  assured  must,  if  he 
abandon,  immediately  elect  to  do  so,  it  is  but  fair  that  the 
underwriter  should  also,  as  soon  as  may  be,  make  his  election.  If 
the  underwriter  says  he  will  not  accept  the  abandonment,  the 
assured  may  elect  to  proceed  for  a  total  loss,  or  continue  his 
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HuDBOK     voyage ;  and  where  there  is  an  obligation  on  one  side,  there 
HABBI80M.    ought  also  to  be  one  on  the  other.     In  one  stage  of  SmUh  v. 
Robertson,^  in  the    House  of    Lords,  the    Lord  ChanceIiLOB 
evidently  felt  such  dissatisfaction  at  the  decisions  of  Bainbridge  v. 
Neilson  and  Falkner  v.  Ritchie,  that  he  wished  to  have  the  point 
argued    before   the   twelve    Judges.     Smith  v.  Robertson  was 
afterwards  decided   upon  a  collateral    point,  and  it    became 
unnecessary  to  give  any  opinion  on  Bainbridge  v.  NeiUon  and 
Falkner  v.  Ritchie.     But  the  Lord  Chancellor  said :  t    "An 
election  might,  it  was  contended,  be  made  in  these  cases,  to 
abandon  or  to  take  the  chance  of  recapture,  and  claim  for  a 
partial  loss.    But  here,  they  said,  they  had  made  their  election, 
and  that  this  was  founded  on  their  right  to  do  so ;  and  that,  at 
the  time  they  claimed,  they  had  the  right,  because  a  present 
demand  could  not  properly  be  made  without  a  present  right ;  and 
that  if  there  was  a  present  right,  there  was  a  corresponding 
obligation  to  accede  to  it  de  prasenti;''  evidently  shewing,  that 
he  thought  that  the  underwriter  should  say,  at  the  earliest 
opportunity,  whether  he  will  accept  the  abandonment  or  not.     On 
a  subsequent  day,  his  Lordship  said,  in  the  same  case,  that  the 
[  ♦109  ]      underwriters  could  not  be  allowed  to  say  that  the  *loss  was  not 
total,  after  they  had  admitted  that  it  was,  and  acquiesced  in  the 
abandonment  as  for  a  total  loss.     Upon  the  same  principle,  I  am 
of  opioion  that  here  is  enough  to  satisfy  the  Court,  that  there 
was  an  acquiescence  or  silence  on  the  part  of  the  underwriters, 
which  admits  that  the  assured  were  acting  in  the  best  way  for 
the  interests  of  all ;  and  I  am  of  opinion,  that  this  acquiescence 
has  completed  the  right  of  abandonment. 

BURROUGH,  J. : 

Most  of  the  cases  connected  with  the  subject  of  insurance 
depend  on  their  own  particular  facts.  It  is  admitted  that,  if  the 
loss  here  was  in  its  nature  total,  the  assured  have  a  right  to 
recover.  I  think  the  loss  was  in  its  nature  total.  The  ship  was 
wrecked,  and  the  greater  part  of  the  cargo  damaged  and  under 
water  for  nine  hours  at  a  time.  Did  the  loss  continue  total  ? 
The  plaintiffs  abandoned  on  the  28rd  of  December,  and  gave  the 

t  14  B.  B.  174  (2  Dow,  474).  J  14  B.  B,  177  (2  Dow,  479). 
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underwriters  notice,  that  is,  they  insisted  on  a  total  loss,  and  Huimok 
followed  it  up  in  the  best  way  they  could.  The  defendant,  having  hax^son. 
never  interposed  during  all  this  time,  must  be  taken  to  have 
ikccredited  what  the  plaintiffs  did.  A  meeting  of  the  underwriters 
was  called,  and  if  this  was  not  the  usual  way  of  proceeding,  it 
should  have  been  so  stated  in  the  case.  A  certain  number  of 
them  attended ;  and  my  opinion  is,  that  the  defendant  was  bound 
by  what  was  done  upon  that  occasion.  The  underwriters  who 
attended  authorised  the  plaintiffs  to  send  a  person  to  Bristol,  at 
the  expense  of  the  underwriters,  to  superintend  the  preservation 
of  the  cargo,  and  to  act  in  every  respect,  as  if  there  had  been  no 
insurance.  As  this  part  of  the  case  stands,  it  is  as  much  as  to 
say  that  the  policy  was  at  an  end.  The  case  then  goes  on,  ''  and 
the  plaintiffs  accordingly  sent  a  person  to  Bristol  for  that  pur- 
pose." Under  these  circumstances  matters  *went  on  a  consider-  C  *^^^  ] 
able  time,  and  till  the  28th  of  February,  there  was  not  a  word  of 
objection  on  the  part  of  the  defendant ;  a  notice  to  countermand 
the  sale  of  the  damaged  wines  was  then  sent,  after  the  sale  had 
been  advertised,  and  when  all  opportunity  of  forwarding  the 
wines  with  advantage  by  another  vessel  was  lost  to  the  plaintiffs. 
This  case  does  not  trench  on  any  former  decision,  but  depends 
on  its  own  circumstances,  and  clearly  entitles  the  plaintiffs  to 
recover  for  a  total  loss.  If  the  underwriters  meant  otherwise, 
they  should  have  acted  otherwise  ;  as  they  have  acted,  they  must 
be  taken  to  have  acquiesced  in  the  abandonment. 

BiCHABDSON,  J. : 

I  think  this  was  such  a  loss  as  gave  the  assured  a  right  to 
abandon,  that  subsequent  circumstances  have  not  taken  away 
that  right,  and  that  therefore  the  plaintiffs  must  recover.  In 
Mitchell  V.  Edi€,\  Ashhxjrst,  J.  and  Bulleb,  J.  expressed  an 
opinion,  that,  where  a  voyage  is  lost,  but  the  property  is  saved, 
the  owner  may  abandon.  In  Manning  v.  Nevmham,  the  same 
opinion  is  expressed.  That  doctrine,  perhaps,  is  not  carried  so 
far  now;  it  is  not  every  loss  of  voyage  that  will  justify  an 
abandonment; — a  retardation  is  not  sufficient;  but  that  there 
may  be  losses  of  voyage  which  will  justify  an  abandonment,  is 
t  1  B.  E.  318,  321  (1  T.  E.  608,  615). 
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Hudson  admitted  in  the  last  case  of  Hunt  v.  The  Royal  Exchange,  and 
Habbison.  that  too  by  those  Judges  who  had  most  contributed  to  narrow 
the  former  doctrine.  It  seems  to  me,  that  the  present  is  a  loss 
of  voyage  of  that  description.  What  are  the  facts  ?  The  ship  is 
thrown  on  her  side,  exposed  to  the  operation  of  wind  and  tide ; 
at  high  tide  full  of  water,  her  cargo  floating  within,  it  being 
uncertain  whether  or  no  it  might  not  perish  the  next  hour.    The 

[  *m  ]  abandonment  was  then  made  under  circumstances  which  *fully 
warranted  it.  Endeavours  were  made,  at  a  great  expense,  to 
save  part  of  the  cargo,  but  in  the  result,  it  appears,  that  three- 
fourths  of  the  whole  cargo  was  spoiled  or  lost;  and,  in  the 
opinion  of  all  the  witnesses,  it  was  for  the  interest  of  all  parties 
to  finish  the  adventure  at  Bristol.  This  was  a  total  loss  of 
voyage ;  and,  though  there  was  a  partial  recovery  of  one-fourth 
of  the  cargo,  the  facts  being  such  as  rendered  it  prudent  for  the 
owners  not  to  proceed  further,  this  was  a  loss  which  warranted 
the  notice  of  abandonment.  It  is  material,  that  that  part  of  the 
cargo  which  was  damaged  by  the  salt  water  must  have  become 
worse  by  delay,  and  consequently  by  carriage  on  to  Ireland.  I 
also  agree,  that,  if  the  underwriters  intended  to  resist  the 
abandonment,  they  should  have  taken  that  step  with  more 
promptitude,  instead  of  waiting  two  months. 

Judgment  for  the  plaintiffs. 


1821.  FULLER  V.   ABRAHAMS. 

-'^]^21.  (3  Bro^,  &  Biug.  11^—117.) 

[This  case  is  reported  from  6  Moore,  p.  816,  p.  626  post.] 
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(3  Brod.  &  Bing.  147—157;  8.  C.  6  Moore,  397.)  -^^it'*'-  27. 

Insurance  for  8,000Z.  on  ship  Vittoriay  and  4,0007.  on  freight,  at  and  [  147  ] 
from  London  to  the  Bast  Indies  and  back.  The  ship  sailed  seaworthy 
from  Calcutta  on  her  voyage  home,  when,  in  addition  to  some  damage 
which  she  sustained  in  the  river  Hooghly,  she  encountered  two  storms 
at  sea,  by  which  she  was  so  shattered  as  to  render  it  necessary  for  the 
captain  to  put  back ;  and  he  returned  to  Calcutta  on  the  30th  of  August, 
1820.  On  his  anival  at  Calcutta  he  gave  notice  of  abandonment  to  the 
agents  for  Lloyd's,  resident  there,  and  requested  that  their  surveyor 
might  be  present  at  the  surveys  of  the  ship.  The  agents  said  they  had 
no  authority  to  accept  the  abandonment ;  but  their  surveyor  attended 
the  surveys,  when  it  was  found  that  the  ship  was  so  seriously  damaged 
that  the  expense  of  repairing  her  would  be  nearly  5,000/.  The  agents 
refused  to  imdertake  the  repairs;  and  the  captain,  having  in  vain 
attempted  to  borrow  money  for  that  purpose  by  hypothecation  of  ship, 
sold  the  ship  for  1,200/.,  conceiving  that  to  be  the  best  course  for  all 
parties.  On  the  25th  of  April,  1821,  the  captain  arrived  in  London, 
where  the  owner  resided;  and,  on  the  3rd  of  May,  the  ship's  papers 
were  delivered.  On  the  5th  of  May,  the  ship's  broker  abandoned  to  the 
underwriters. 

In  an  action  on  the  policy  on  ship,  the  jury  having  found  a  verdict 
for  the  plaintiff  as  for  a  total  loss,  and  that  the  captain  had  sold  the  ship 
for  a  justifiable  cause, t  the  Court  {diaseiitiente  Richabdson,  J.)  refused 
to  grant  a  new  trial,  which  was  moved  for  on  the  ground  that  the  ship 
ought  not  to  have  been  sold  and  that  notice  of  abandonment  had  not 
been  given  in  due  time. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Vittoria,  at  and 
from  London  to  the  East  Indies  and  back.  The  ship  was  insured 
at  8,00OZ.,  and  the  freight  to  the  amount  of  4,0002.  more.  At  the 
trial  before  Dallas,  Gh.  J.  at  the  London  sittings  after  Trinity 
Term  last,  it  appeared  that  the  ship  having  sailed  from  England 
staunch  and  seaworthy  (A  1  in  Lloyd's  list),  arrived  at  Calcutta, 
took  on  board  a  cargo  for  England,  and  having  been  overhauled 
and  thoroughly  repaired,  sailed  from  Calcutta  on  her  homeward 
voyage.  In  proceeding  down  the  river  Hooghly  she  sustained 
damage,  by  coming  in  contact  with  a  brig  at  anchor ;  but  having 
been  refitted,  she  proceeded  on  her  voyage,  where,  being  already 
a  little  leaky,  in  consequence  (as  the  captain  thought)  of  the 

t  As  to  the  question  of  justifiable  as  to  sale  of  cargo,  Atlantic  Mutual 

cause,  see  Cobequid  Marine  Insurance  Insurance    Co.    v.   Huth    (1880)   16 

Co.  V.  Barteaux  (1875)  L.  B.  6  P.  C.  Ch.  Div.  474.— R.  C. 
319 ;  and  as  a  clue  to  the  authorities 
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Bead       accident  with  the  brig,  she  soon  encountered  two  storms,  which 
BoNBAM.     iJijiired  her  to  such  a  degree  as  to  render  it  necessary  for  the 
captain  to  put  back ;  and  on  the  80th  of  August,  1820,  she 
returned  to  Calcutta  in  a  shattered  state.    On  the  day  of  her 
arrival,  the  captain  entered  a  protest,  and  wrote  the  following 
letter  to  the  resident  agents  for  the  committee  at  Lloyd's : 
[  ♦lis  ]      "  Understanding  *you  have  been  appointed  agents  for  Lloyd's, 
where  the  ship  Vittoria  is  insured,  I  beg  leave  to  announce  to 
you  her  return  to  this  port  in  consequence  of  stress  of  weather, 
by  which  she  has  been  rendered  very  leaky,  and  almost  all  her 
rigging  and  sails  have  been  carried  away.    It  appears  to  me  that 
her  damage  is  considerable,  and  it  is,  therefore,  my  intention  to 
abandon.    I  have  entered  a  protest,  and  shall  send  you  a  copy 
thereof  as  soon  as  executed ;  in  the  mean  time  it  is  my  intention 
to  put  her  into  Messrs.  Bichardson  &  Co.'s  dock,  for  the  purpose 
of  holding  a  survey  on  her,  at  which  you  will,  I  presume,  send 
some  person  to  attend.    I  shall  keep  you  advised  of  proceedings." 
This  letter  the  agents  answered  by  writing  to  the  captain,  that 
they  approved  his  intention  to  put  the  Vittoria  into  dock,  for  the 
purpose  of  a  minute  survey  being  instituted  into  her  present  con- 
dition, and  that  they  would,  if  required,  direct  the  surveyor  to 
attend  in  his  official  capacity.    Di£ferent  surveys  were  had,  which 
detailed  the  injuries  sustained  by  the  ship,  at  all  of  which  bnt 
one  the  surveyor  appointed  by  Lloyd's  agents  attended.     By 
these  surveys  it  clearly  appeared  that  the  ship  was  greatly 
shattered,  and  that  it  would  cost  at  least  16,000  rupees  to  repair 
her.    On  the  Ist  September,  1820,  the  day  of  the  last  survey, 
the  captain  wrote  to  Lloyd's  agents,  informing  them  of  that 
eurvey ;  that  the  total  expense  of  repairing  ship  and  rigging 
would  amount  to  84,000  rupees ;  that  it  would  be  highly  imprudent 
to  attempt  any  repair ;  that  he  thought  it  for  the  benefit  of  those 
concerned  that  the  ship  should  be  sold  by  public  auction,  and 
repeating  his  wish  to  abandon.    The  agents  replied  by  letter, 
that  their  instructions  from  the  committee  at  Lloyd's  were 
decidedly  against  any  interference  on  their  parts;  that  in  no 
case  was  the  agent  to  accept  an  abandonment  of  either  ship  or 
goods  as  the  representative  of  the  underwriters ;  but  to  leave  the 
parties  who  abandoned  to  act  on  their  own  responsibility.     The 
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^captain  then  wrote  to  the  agents,  asking  them  if  they  would,  as        Bead 

such  agents,  give  orders  for  the  ship  being  repaired.    The  agents     bokham. 

having  written  to  say,  that  they  had  no  authority  to  give  such      [  •l*^  1 

direction,  the  captain  sought  advice  on  the  subject  by  writing  a 

full  statement  of  the  case  to  three  of  the  most  respectable  houses 

in  Calcutta,  who  severally  declined  to  advise  him  thereon.     On 

the  23rd  of  September  he  applied  to  five]  several  houses  in 

Calcutta  to  advance  money  upon  hypothecation  of  the  ship. 

Four  of  the  houses  declined  to  make  any  advance,  and  the  fifth 

also  declined,  unless  the  captain  would  hand  over  the  freight  bills 

and  policies  of  insurance. 

The  ship  was  then  advertised  and  sold  by  auction  early  in 
October  for  11,000  rupees.  The  captain  said  at  the  trial,  that  he 
had  no  money  to  go  on  with  the  repairs ;  that  if  the  ship  had 
been  his  own  he  should  have  pursued  the  same  course ;  and  that 
to  have  repaired  her,  in  the  shattered  state  in  which  she  then 
was,  would  have  been  an  act  of  madness.  The  captain  arrived 
in  London,  where  the  plaintiff  resided,  on  the  25th  of  April, 
1821.  The  ship's  papers  were  received  by  the  plaintiflf  on  the 
3rd  of  May,  and  on  the  5th,  the  broker,  by  word  of  mouth, 
abandoned  the  ship  to  the  underwriters.  Dallas,  Ch.  J.  was  of 
opinion,  that  there  was  sufficient  notice  of  the  abandonment.  The 
jury,  under  the  direction  of  his  Lordship,  found  a  verdict  for  the 
plaintiff  as  for  a  total  loss,  and  that  there  was  a  justifiable  cause 
for  selling  the  ship. 

The  Solicitor-Oeneraly  on  a  former  day,  obtained  a  rule  nisi  to 
set  aside  this  verdict  and  have  a  new  trial,  on  the  ground  that 
the  notice  of  abandonment  was  not  given  in  time  ;  Hunt  v.  Royal 
Exchange,^  MelUsh  v.  Andrews Jt  That  abandonment  was 
necessary  under  *the  circumstances;  Hodgson  v.  Blackistonj%  [♦150] 
Martin  v.  CrokaAt,\\  and  AUwood  v.  Henckell;^  and  that  the 
captain  was  not  justified  in  selling  the'ship,  Reid  v.  Darby, \\  Idle 
V.  Royal  Exchange  AssUrance,ll  that  not  being  the  course  most 

♦  17  B.  E.  204  (5  M.  &  S.  47).  H  Park's  Insurance,  280,  7tli  ed. 

J  13  E.  E.  351  (15  East,  13).  t+  10  E.  E.  246  (10  East.  143). 

§  Park's  Insurance,  281,  n.  |t  21  E.  E.  5as  (3  Moore,  115; 

II  13  B.  E.  281  (14  East,  465).  8  Taunt.  755). 
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Bead       beneficial  to  all  concerned,  especially  to  the  underwriters  on 
BoNHAM.     freight. 


Lens  and  Pell,  Serjts.  now  shewed  cause  against  the  rule : 

Though  it  might,  perhaps,  have  been  more  advantageous  for 
the  underwriters  on  freight  if  the  ship  had  been  repaired,  at 
whatever  expense,  so  as  to  pursue  her  voyage,  yet  that  could  only 
have  been  done  at  a  ruinous  loss  to  all  others  concerned ;  and 
the  captain  was  entitled  to  exercise  a  discretion  on  the  subject. 
Idle  V.  Royal  Exchange  Assurance;  Hayman  v.  Molton.\    Here, 
however,  it  was  out  of  his  power  to  exercise  any  discretion,  as  he 
failed  in  his  attempt  to  obtain  money  to  pay  for  the  repairs. 
The  abandonment  made  to  the  agent  of  Lloyd's  in  India,  ought 
to  be  deemed  sufficient;  for,  though  he  had  no  authority  to 
accept  the  abandonment,  it  was  his  duty  to  communicate  it  to  his 
principals ;  and  there  was  no  way  in  which  the  plaintiff  could 
expect  to  convey  the  notice  to  them  more  speedily  than  through 
the  hands  of  their  own  agent.    But  the  abandonment  in  England, 
being  made  within  two  days  after  the  ship's  papers  arrived, 
(the  only  documents  which  could  give  the  plaintiff  accurate 
information  as  to  the  extent  of  his  loss),  was  made  within  a 
reasonable  time,  which  is  all  the  cases  require.    In  Hunt  v. 
Royal  Exchange.X   the  delay  was   five    days.      In  MelUsh  v. 
•131  ]      Andrews,^  from  the  8th  to  the  17th  of  *the  month.     So,  in 
Oemon  v.  Royal  Exchange  Assurance  Association^W   there  was 
manifest  delay.     No  case  decides  that  the  notice  must  be  given 
on  the  very  day  the  party  receives  the  communication  of  his  loss. 
But  it  may  be  doubtful  whether,  where  a  ship  is  sold,  it  be 
necessary  to  give  notice  of  abandonment  at  all.    In  Hodgson  v. 
Blackiston  it  was  holden  necessary :  but  the  contrary  was  ruled 
in  MuUett  v.  Shedden.^ 

(BiCHABDSON,  J.:  There  the  cargo  was  sold  adversely;   in 
Hodgson  v.  Blackiston,  it  was  sold  for  the  party  concerned. 

Dallas,  Ch.  J. :  In  AUwoo  I  v.  Henckell,  Lord  Kenyon  inclined 

t  8  R.  E.  837  (5  Esp.  65).  ||  10  E.  E.   630  (6  Taunt  383  ; 

t  17  E.  E.  264  (5  M.  &  S.  47).  2  Marsh.  88  ;  Holt.  N.  P.  48). 

§  13  E.  E.  351  (15  Bast,  13).  %  12  E.  E.  3i7  (13  East,  304). 
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to  think  the  abandonment  necessary ;  and  it  may  be  taken  for        Bead 

V, 

granted  here.)  Boxham. 

Toddy,  in  support  of  the  rule  : 
A  captain  can  only  be  permitted  to  sell  in  cases  of  extreme 
necessity,  such  as  a  moral  or  physical  impossibility  of  repairing, 
and  no  such  necessity  existed  here  ;  the  ship  was  staunch  when 
she  sailed,  and  money  might  have  been  raised  by  hypothecation  of 
the  cargo.!  It  was  long  doubted  whether  a  captain  could  lawfully 
sell  under  any  circumstances ;  Reid  v.  Darby.  In  Idle  v.  Royal 
Exchange  Assurance,  this  Court  held  there  was  such  an  extreme 
necessity;  but  the  Court  of  King's  Bench,  doubting  whether  that 
had  been  made  out,  ordered  a  venire  de  novo.X  At  all  events,  a 
captain  cannot  be  justified  in  selling  the  ship,  except  in  a  case  in 
which  he  would  have  sold  her  if  she  had  been  uninsured ;  Green 
V.  Royal  Exchange  Assurance. %  *In  the  present  case,  the  captain  [  •152  ] 
would  never  have  sold  her  if  she  had  been  uninsured :  for  if  she 
liad  been  repaired  at  an  expense  of  5,0002., ||  and  had  pursued  her 
voyage,  7,0O0Z.  would  have  remained  out  of  the  estimated  value 
of  12,000Z. :  whereas,  under  the  sale,  only  1,200Z.  remained : 
then  the  abandonment  was  not  made  in  time.  What  passed 
between  the  captain  and  the  agents  for  Lloyd's  in  India,  must 
be  put  out  of  the  question ;  the  agents  having  no  authority  to 
act  in  the  business :  the  captain  having  arrived  in  London  (the 
place  of  the  plaintiff's  residence)  on  the  25th  of  April,  it  cannot 
be  believed  that  he  delayed  waiting  on  his  owner,  after  such  a 

t  Case  of  tho  Gratitudine,  3  Rob.  not  appear,  and  awarded  a  venire  de 

Adm.  Rep.  240.     Pee  Park's  Insur-  novo^    for    the    purpose    of    trying 

ance,  618,  n.,  7th  ed.  whether  it  existed  or  not.    Baylet, 

t  Bosanquet,  Serjt.   amicus  curiae,  J.  said  that  the  question,  whether 

informed  the  Court  that  when  the  case  the  circumstances  amounted  to  an 

of  Idle  v.2'heIioyalExchange{2iB..'Si.  abandonment,    might   also    be    left 

538),  in  error,  came  on  for  argument  open. 

in  K.  B.,  that  Court  called  on  Tindal,  The  case  haying  been  settled,  never 

who  was  for  the  defendants  in  error,  came  to  trial  on  the  venire  de  novo. 

to  point  out  how  it  appeared  by  the  §  16  R.   R.   571    (6    Taunt   72  ; 

special  yerdict    that   the    sale  was  1  Miarsh.  447). 

necessary ;  and,  after  hearing  some  ||  This  does  not  seem  to  correspond 

observations  from  him  to  shew  that  with  the  sum  of  Rs.  34,000  in  the 

the  necessity  was  to  be  inferred  from  statement  of  facts  above,  but  it  ap- 

the  finding  of  the  jury,  expressed  a  pears    again   in    the   judgment    of 

clear  opinion  tbat  the  necessity  did  Richardson,  J., p.  595 beFow.—F. P. 
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RxAB  disaster,  till  the  3rd  of  May ;  if  he  did  not  so  delay,  the  abandon- 
BoraAM.  ™^^*  ^*8  too  late  according  to  MeUUh  v.  Andreses,  and  Hunt  v. 
Royal  Exchange.  As  to  the  ship's  papers  not  having  come  to 
hand  before  that  day,  they  were  not  necessary  to  enable  the 
owner  to  give  notice  of  abandonment,  as  they  would  not  inform 
him  of  the  extent  of  his  loss,  a  loss  which  it  mast  be  presumed 
he  had  heard  of  by  letter  from  his  captain  in  the  long  interval 
between  September  and  April. 

Dallas,  Ch.  J. : 

The  jury  have  found,  in  this  case,  that  the  captain  had  a 
justifiable  cause  for  selling  the  ship,  and  they  found  this  on  all 
the  facts  in  evidence  in  the  cause :  to  those  it  becomes,  there- 
fore, necessary,  in  the  outset,  to  refer ;  and  the  more  so,  because 
an  endeavour  has  been  made,  though  I  do  not  say  improperly, 
to  impeach  the  conduct  of  the  master,  as  if  he  had  acted  for 
his  own  benefit,  or  for  the  benefit  of  his  owners,  instead  of 
acting  for  the  benefit  of  all  concerned.  The  ship  having  been 
[  •IBS  ]  seriously  damaged  in  the  storm,  what  *was  the  conduct  of  the 
captain  on  his  return  to  Calcutta?  It  is  admitted  that  the 
underwriters  have  agents  at  Calcutta;  not  indeed  for  the 
purpose  of  accepting  abandonments,  but  for  the  purpose  of 
transmitting  information:  however,  they  have  agents  there, 
and  what  could  the  captain  do  more,  as  a  man  of  justice, 
honour  and  integrity,  than  give  notice  of  abandonment  to  those 
agents  ?  He  could  not  abandon  to  the  underwriters,  for  they 
were  not  on  the  spot.  If  their  agents  were  not  authorised  to 
accept  abandonments,  they  might  at  least  have  transmitted 
intelligence  of  them ;  and  there  was  no  other  person  to  whom 
abandonment  could  be  made.  What  is  the  next  step  ?  The 
captain  submits  the  ship  to  a  regular  survey  by  competent 
persons,  and,  not  content  with  his  former  notice  to  the  agents, 
gives  notice  also  of  the  survey,  and  invites  the  agents  to  send 
some  one  to  attend.  They  return  for  answer  that  they  will,  if 
required,  send  their  surveyor  to  attend  in  his  official  capacity. 
Accordingly,  one  of  the  surveyors  who  signed  the  report,  which 
was  in  evidence  in  the  cause,  and  proved  the  shattered  state  of 
the  ship,  was  the  surveyor  appointed  by  Lloyd's  agents.  At  one 
time  the  captain  was  inclined  to  repair  the  ship,  if  it  had  been 
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possible  ;  and  that  is  clear  from  the  attempt  which  he  made  to  Bbad 
borrow  money  for  the  purpose ;  an  attempt  which  failed.  The  bonham. 
captain  swears  that  he  had  not  money  to  go  on  with  the  repairs, 
and  that,  in  the  state  in  which  the  ship  was,  it  would  have  been 
madness  to  attempt  to  repair  her.  Under  these  circumstances, 
the  captain  sells  the  ship,  after  a  public  advertisement;  the 
agents  of  Lloyd's  being  on  the  spot,  no  protest  being  made 
against  the  validity  of  the  sale,  nor  any  thing  communicated  by 
them,  to  impeach  its  validity  :  and  the  jury  come  to  the  conclu- 
sion that  the  captain  was  perfectly  warranted  in  all  he  did.  The 
direction  of  Lord  Mansfield  to  the  jury,  at  the  trial  of  the  cause 
of  MiUes  V.  Fletcher, \  was,  "that  if  they  *were  satisfied  the  l^^^^l 
captain  had  done  what  was  best  for  the  benefit  of  all  concerned, 
they  must  find  as  for  a  total  loss."  Afterwards,  upon  the  motion 
for  a  new  trial.  Lord  Mansfield  said,  "The  captain — had  no 
express  order;  but  he  had  an  implied  authority,  from  both  sides, 
to  do  what  was  fit  and  right  to  be  done ; — and  whatever  it  was 
right  for  him  to  have  done,  if  it  had  been  his  own  ship  and 
cargo,  the  underwriter  must  answer  for  the  consequences  of, 
because  this  is  within  his  contract  of  indemnity."  Finally  he 
says,  "I  left  it  to  the  jury  to  determine,  whether  what  the 
captain  had  done  was  for  the  benefit  of  the  concerned.  If  they 
had  found  *  that  it  was,*  where  would  have  been  the  question  of 
law  ?  "  So  was  it  left  to  the  jury  in  this  case ;  and  they  have 
found  that  what  was  done,  was  done  in  the  exercise  of  an  honest 
discretion,  and  for  the  benefit  of  all  concerned ;  and  I  see  no 
reason,  (the  jury  having  been  special,  and  peculiarly  competent 
to  judge  of  such  subjects,)  to  overturn  the  conclusion  to  which 
they  have  come. 

The  only  remaining  question  is,  whether  notice  of  abandon- 
ment was  given  in  due  time;  and  it  is  to  be  considered,  whether, 
under  these  circumstances,  the  rule  as  to  notice  is  to  be  rigidly 
pressed.  Notice  must  be  given  in  reasonable  time ;  the  Court 
being  the  judge  of  what  is  reasonable;  and  cases  have  been 
urged,  in  which  they  have  decided  what  is  and  what  is  not 
reasonable.  But  what  is  the  reasonable  time  within  which 
notice  should  be  given,  must,  in  every  case,  depend  on  the 

t  Dougl.  219. 

B.B. — VOL.  XXin.  Q  Q 
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Read  circumstances  of  that  individual  case.  Here  there  is  no  evidence 
BoNHAM.  o'f  ^^y  communication  to  the  owner,  of  the  circumstances  of  the 
loss,  previously  to  the  arrival  of  the  captain ;  and  the  notice 
having  been  given  on  the  day  but  one  after  the  owner  was 
furnished  with  the  full  means  of  knowing  all  the  facts  of  the 
case,  must  be  deemed  sufficient. 

[  165  ]       Pabk,  J. : 

The  verdict  was  clearly  right  on  the  first  point ;  for  a  case  of 
stronger  necessity  to  justify  the  sale  of  a  ship  has  seldom  been 
made  out.  The  captain  could  not  procure  money  for  repairs, 
and  it  was  not  to  be  expected  that  he  should  let  the  ship  rot. 
Did  he  then  act  as  a  fair  man  ought  ?  He  went  to  the  very 
person  whom  he  thought  authorised  to  act  in  the  business,  (that 
person,  indeed,  denied  any  authority  to  accept  an  abandon- 
ment ; )  but  he  was  called  in  to  the  survey,  and  the  ship  was 
sold,  as  the  most  advisable  way  of  disposing  of  her  when  the 
result  of  that  survey  was  known. 

Then  comes  the  question,  whether  the  notice  of  abandonment 
was  given  in  time  :  the  cases  say  it  should  be  given  speedily,  or 
as  soon  as  may  be,  that  is,  within  a  reasonable  time ;  and  the 
party  is  not  allowed  to  wait  and  see  which  course  may  tarn  out 
most  to  his  benefit.  The  jury,  under  the  direction  of  his  Lord- 
ship, have  in  effect  found,  that  more  than  a  reasonable  time  was 
not  taken  in  the  present  instance,  and  I  think  they  have  found 
correctly.  We  are  not  to  assume,  without  proof,  that  the 
captain,  on  his  arrival  in  London,  ran  with  all  speed  to  his 
owner,  and  this  being  a  case  in  which  no  wrong  has  been  done, 
ought  not  to  be  defeated  on  light  and  ill-sustained  objections.  I 
am  therefore  of  opinion  that  the  verdict  ought  not  to  be  disturbed. 

BURROUOH,   J. : 

Where  the  evidence  is  all  on  one  side,  and  the  transaction  has 
been  perfectly  fair,  I  think  the  Court  has  no  right  to  disturb  the 
verdict  of  the  jury.  Who  can  doubt  that  the  jury  were  correct 
in  this  instance,  and  that  the  captain  was  warranted  in  all  he 
did  ?  As  to  the  notice  of  abandonment  given  at  Calcutta,  I  have 
no  conception  that  a  person  who  is  avowedly  agent  of  Lloyd's 
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can  say  he  has  ao  authority  to  accept  an  abandonment ;  but  if  he        bsad 
can,  he  is  bound,  at  all  events,  to  write  home  and  inform  his  em-      boiibam. 
ployers  of  what  has  passed.    Then  we  have  no  evidence  that  the 
owner  *knew  of  his  loss  before  the  8rd  of  May ;  and  no  case  has       [  •ise  ] 
gone  so  far  as  to  say,  that  not  a  single  day  must  elapse  between 
knowledge  of  the  loss  and  notice  of  abandonment.     However,  all 
the  cases  depend  on  their  own  circumstances,  and  no  one  of  them 
can  lay  down  a  rule  for  another  in  this  matter.     I  therefore  can 
see  no  ground  for  disturbing  the  verdict. 

Richardson,  J.: 

I  am  sorry  to  say  that  I  see  this  case  in  a  different  point  of 
view ;  and  I  could  wish  the  case  to  be  re-considered  on  both 
points.  First,  as  to  the  necessity  of  sale ;  it  is  certain  the 
assured  has  no  right  to  sell,  except  in  a  case  of  strong  necessity ; 
perhaps  he  is  not  confined  to  a  case  of  physical  necessity ;  but 
the  necessity  must  be  such  as  would  induce  a  prudent  man,  even 
if  uninsured,  to  sell.  What  then  was  the  necessity  here  ?  The 
captain  contents  himself  with  1,200Z.,  where  he  had  12,000Z.  at 
stake ;  so  that  if  he  had  been  uninsured  the  loss  must  have  been 
10,800Z.,  with  the  exception  of  the  amount  for  which  the  ship's 
stores  might  have  sold ;  whereas  the  loss  would  have  amounted 
to  no  more  than  5,000Z.,  if  the  ship  had  been  repaired  at  that 
expense,  and  had  completed  her  voyage.  There  was,  it  is  true, 
some  difficulty  as  to  raising  money,  Calcutta  being  an  expensive, 
though  a  good  place  for  repairs ;  and  the  captain  attempted, 
without  success,  to  borrow  on  hypothecation  of  ship,  but  he 
never  offered  to  hypothecate  the  cargo,  as  he  might  have  done. 
It  appears  a  strong  thing  to  say,  that  he  would  have  sold  the 
ship  for  1,2002.  if  he  had  been  uninsured.  My  Lord  Chief 
Justice  and  my  learned  brothers  seem  to  think  that  the  jury 
have  concluded  this  point.  That  the  captain  acted  honourably 
there  can  be  no  doubt ;  but  I  should  wish  it  to  be  again  con- 
sidered, whether  he  acted  for  the  benefit  of  all  concerned.  As  to 
the  other  point,  was  the  abandonment  made  in  time,  according 
to  the  facts  which  are  stated  to  have  occurred  in  London  ?  The 
♦captain  arrived  in  London  (where  the  owner  lived)  on  the  25th  [  *i^7  j 
of  April.    It  does  not  appear  that  he  had  any  communication 

Q  Q  2 
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Bbad  with  his  owner,  and  that  is  one  of  the  things  I  should  wish  to 
BoNHAM.  ^o,ve  submitted  to  another  enquiry ;  for  on  his  arriving  from 
India,  after  such  a  loss,  one  would  have  thought  he  would  have 
seen  his  owner  immediately.  It  is,  indeed,  difficult,  in  a  case 
where  substantial  justice  has  been  done,  to  divest  oneself  of  the 
feeling  which  is  excited,  and  to  decide  a  point  like  this,  which 
seems  to  conflict  with  the  justice  of  the  case; — but  I  do  not 
think  it  necessary  that  the  owner  should  wait  for  the  ship's 
papers  to  make  abandonment,  if  the  captain  communicated  with 
him  on  arriving  in  London ;  and  it  would  be  satisfactory  to  me 
to  know,  whether  that  was  so  or  not. 

Ride  discharged. 


1821.  FORSHAW  V.   CHABERT.t 

Aov.  27.  ' 
(3  Brod.  &  Bing.  158—168 ;  S.  C.  6  Moore,  369.) 

L  1^8  ]  Policy  of  insurance  on  ship  and  goods,  at  and  from  Cuba  to  Liver- 

pool, with  liberty,  **  in  that  voyage,  to  proceed  and  sail  to,  and  touch 
and  stay  at,  any  ports  or  places  whatsoever ;  and  with  leave  to  discharge 
and  take  in,  at  any  ports  or  places  she  might  touch  at,  without  prejudice 
to  that  insurance."  The  insured,  after  subscription  of  the  policy,  inserted 
in  the  body  of  it  the  words,  **  with  leave  to  call  off  Jamaica,"  to  which 
interpolation  all  the  underwriters  assented,  without  increase  of  premium, 
except  the  defendant,  who,  being  out  of  the  way,  was  not  applied  to. 
The  captain  sailed  from  Cuba  with  eight  men,  engaged  to  navigate  to 
Liverpool,  and  two  to  Jamaica,  being  unable  at  Cuba  to  procure  ten  men 
(the  proper  complement  of  the  crew)  for  Liverpool.  He  then  touched  at 
Jamaica,  for  the  sole  purpose  of  landing  the  two  men,  and  procuring 
others  in  their  stead ;  and  having  accomplished  his  purpose,  was  lost  on 
the  voyage  from  Jamaica  to  Liverpool :  Held, 

Ist.  That  this  was  a  material  alteration  of  the  policy,  and  rendered  it 
void. 

2nd.  That  the  ship  was  not,  as  to  her  crew,  seaworthy  for  the  whole 
voyage  (as  she  ought  to  have  been)  when  she  sailed  from  Cuba. 

3rd.  That  the  circumstance  of  her  having  become  seaworthy  after  her 
leaving  Cuba,  and  before  the  loss,  did  not  entitle  the  plaintiff  to  recover. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Hope  and 
goods,  "  at  and  from  her  port  or  ports  of  lading  in  Cuba,  to 
Liverpool,"  with  liberty,  "  in  that  voyage,  to  proceed  and  sail  to, 

t  Upon  the  point  of  seaworthiness   •  Canada  (1870)  L.  B.  3  P.  C.  234; 
for  the  voyage,  see  Quebec  Marine      39  L.  J.  P.  C.  53. — ^E.  C. 
Inst^raiice  Go*  v.  Commercial  Bank  of 
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and  touch  and  stay  at,  any  ports  or  places  whatsoever ;  and  with  Fobbhaw 
leave  to  discharge  and  take  in  at  any  ports  or  places  she  might  ohabebt. 
touch  at,  without  prejudice  to  that  insurance."  At  the  trial, 
before  Dallas,  Ch.  J.,  at  the  London  sittings  after  last  Trinity 
Term,  it  appeared,  that,  subsequently  to  the  subscription  of  the 
policy  by  the  different  underwriters,  the  words,  "  with  leave  to 
call  off  Jamaica,"  had  been  inserted  in  the  body  of  it,  after  the 
word  "  Liverpool."  All  the  underwriters,  except  the  defendant, 
on  being  applied  to,  sanctioned  this  interpolation,  by  writing 
their  initials  in  the  margin  of  the  policy,  opposite  to  the  words 
inserted,  and  required  no  additional  premium.  The  defendant 
being  ill  and  absent  from  London,  was  not  applied  to  for  this 
purpose.  There  were  two  counts  in  the  declaration,  on  the  policy 
in  question,  the  first,  setting  out  the  policy,  with  the  words 
interpolated,  the  other,  setting  it  out  as  it  originally  stood. 

The  captain  having  lost  some  of  his  outward  bound  crew  by 
sickness  and  desertion,  at  Cuba,  and  finding  it  ^impossible,  C*!^^] 
there,  to  engage  ten  men  for  Liverpool,  sailed  from  Cuba,  with  a 
crew,  composed  of  eight  men  engaged  for  Liverpool,  and  two  for 
Montego  Bay,  in  Jamaica.  He  then  proceeded  to  and  touched 
at  Montego  Bay,  for  the  sole  purpose  of  landing  the  two  men, 
(who  refused  to  proceed  further,)  and  of  procuring  others  to 
supply  their  place.  Having  effected  both  these  objects,  he  sailed 
from  Montego  Bay ;  and  the  ship,  while  in  the  prosecution  of 
her  homeward  voyage,  was  lost.  It  was  proved  that  ten  men 
were  a  sufficient  crew  to  navigate  such  a  vessel  as  the  Hope  to 
England,  and  that  the  captain  had  no  fraudulent  purpose  in 
touching  at  Montego  Bay.  Some  of  the  witnesses  said  the 
touching  at  Jamaica  increased  the  risk,  and  others  denied  this. 
It  was  objected,  on  the  part  of  the  defendant,  that  the  alteration 
in  the  policy  was  material,  and  rendered  it  void ;  that  the  touch- 
ing at  Montego  Bay  was  a  deviation  ;  and  that  the  ship  having 
sailed  from  Cuba  with  an  insufficient  crew,  was  not  sea- 
worthy when  she  broke  ground ;  (eight  men  only  being  there 
engaged  for  England.)  But  the  jury  found  a  verdict  for  the 
plaintiff,  and  that  the  captain  put  into  Montego  Bay  for  a 
justifiable  cause,  even  though  there  had  been  no  alteration  in 
the  policy. 
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PoBSHAw  Toddy,  Serjt.,  on  a  former  day,  having  obtained  a  rule  nisi 

Chabebt.    to  set  aside  this  verdict,  and  instead  thereof,  to  enter  a  general 

verdict  for  the  defendant,  or  to  have  a  new  trial,  on  the  grounds 

of  objection  above  stated. 

Hullock,  Serjt.  now  shewed  cause  against  the  rule : 

The  ship  was  seaworthy  when  she  left  Cuba ;  ten  men  being  a 
sufl&cient  crew.  The  inconvenience  would  be  monstrous  if  a 
captain,  who  cannot  obtain  a  full  crew  for  the  whole  of  his  voyage, 
were  precluded  from  engaging  men  to  forward  him  a  part  of  the 
way  to  a  place  where  he  may  find  others  who  will  proceed  with 
him.  It  was,  therefore,  not  unseaworthiness,  but  a  supervening 
r  ♦160 1  necessity  that  compelled  the  captain  to  put  into  Montego  *Bay ; 
so  that,  under  the  circumstances,  this  being  no  deviation,  the 
alteration  in  the  policy  becomes  immaterial,  and  the  alteration 
being  in  an  immaterial  point,  the  policy  is  not  avoided ; 
Sanderson  v.  SymondsA  In  all  the  cases  wherein  an  alteration 
has  been  holden  to  avoid  the  policy,  the  alteration  has  been  in 
a  material  point;  Langhom  v.  Cohgan;  X  Fairlie  v.  Christie, % 
That  the  touching  at  Jamaica  did  not  increase  the  risk,  appears, 
from  the  other  underwriters  having  sanctioned  the  alteration, 
without  requiring  any  additional  premium.  As  to  seaworthiness, 
even  if  it  should  be  taken  that  the  ship  had  not  a  sufficient  crew 
at  Cuba,  yet,  as  the  loss  did  not  happen  till  after  she  had  actually 
obtained  a  sufficient  crew,  the  underwriters  are  liable ;  Weir  v. 
Aherdeen,\\ 

Toddy,  in  support  of  his  rule : 

Though  the  ship,  when  she  sailed  from  Cuba,  was  seaworthy 
to  proceed  to  Montego  Bay,  she  was  not  seaworthy  to  proceed 
to  Liverpool,  as  she  ought  to  have  been,  to  entitle  the  plaintiff 
to  recover  under  this  policy ;  Eden  v.  Parkison ;  H  Forbes  v. 
Wilson  A  \     Then   the   touching   at   Montego  Bay,  not   being 

t  21  E.  B.  675  (1  Brod.  &  Bing.  ||  20  R.  B.  460  (2  B.  &  Aid.  320). 

426).  ir  DougL  732 ;  Park's  Insurance, 

X  13  B.  E.  613  (4  Taunt.  330).  333. 

§  18  R.   E.   515  (7  Taunt.  416;  ft  Park's  Insurance,  344,  n. 
Holt,  N.  P.  331). 
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occasioned    by  supervening    necessity,   but    by   the    captain's     Fobshaw 

omission  to  procure  a  proper  crew  for  Liverpool,  was  a  deviation     ohab'bbt. 

which  would  discharge  the  underwriter,  unless  he  had  sanctioned 

the  alteration  in  the  policy.     If  the  captain  were  justified  in 

breaking  ground  with  a  crew  incomplete  for  the  whole  voyage, 

because  he  expected  to  complete  his  crew  at  Montego  Bay,  he 

would  be  equally  justified  in  performing  the  whole  voyage  by 

successive  engagements  from  island  to  island.    Whether  it  turns 

out  eventually  possible  *to  do  so  or  not,  the  captain  is  bound  to       [  ♦161  ] 

sail  with  a  sufficient  crew;  for  the  ship  must  be  seaworthy  at 

the  time  of  sailing;  Munro  v.  Vandam;  t  Watson  v.  Clark.l     If 

there  be  a  probability  that  the  assured  will  not  be  able  to  fulfil 

that  condition,  which  is  tacitly  annexed  to  all  insurances  on 

ships,  he  ought  to  stipulate  accordingly.     If,  therefore,  this 

would  have  been  a  deviation,  but  for  the  alteration  of  the  policy, 

the  alteration  is  material,  affects  the  integrity  of  the  instrument, 

and  avoids  the  policy,  as  to  the  defendant.    It  is  true,  the  ship 

was  not  lost  till  after  she  had  left  Jamaica;  but  whether  the 

alteration  in  a  policy  is  material,  does  not  depend  on  the  event  of 

the  voyage,  but  on  the  question,  whether  the  risk  is  increased  at 

the  time  the  alteration  is  made.     With  respect  to  the  ship's 

having  been  rendered  seaworthy  before  the  loss  happened  (she 

having  sailed  at  first,  clearly  not  seaworthy,  for  Liverpool),  the 

case  of  Weir  v.  Aberdeen  has  gone  further  than  any  case  that 

preceded  it ;  but  that  case  is  distinguishable  from  the  present, 

for  it  may  be  impossible  to  prove,  with  certainty,  what  amount 

of  cargo  a  ship  will  safely  carry ;  so,  that  if  a  ship  is  overladen, 

and  the  putting  back  to  discharge  part  of  the  cargo  be  held  to 

avoid  the  policy,  captains  may  be  induced  to  incur  the  chance  of 

loss,  to  the  disadvantage  of  the  insurers ;  whereas,  the  fact  of  a 

ship  having  a  sufficient  or  insufficient  crew,  is  certainly  known, 

and  easily  proved.     Sanderson  v.  Symonds  does  not  press  the 

defendant  on  the  point  of  alteration,  for  in  that  case  there  were 

words  in  the  policy  equivalent  to  a  permission  to  trade ;  while 

FairlieY.  Christie  2knd  Langhorn  v.  Cologan  (cases  which  have 

never  been  impeached)  are  in  point  for  the  defendant. 

t  Park's  Insurance,  333,  n.  X  14  B.  E.  73  (1  Dow,  336). 
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FoBSHAw    Dallas,  Ch.  J. : 

r. 

Chabbbt.  This  is  an  objection  to  which  one  feels  disposed  very  reluc- 
[  *162  ]  tantly  to  yield,  for  it  is  an  objection  *against  the  justice  of  the 
case.  All  the  other  underwriters  were  applied  to  for  their 
consent  to  the  alteration  of  the  policy,  and  gave  that  consent ; 
thereby  saying  for  themselves  (of  all  persons  the  best  qualified  to 
form  a  judgment  on  the  subject)  that  this  alteration  occasioned 
no  increase  of  risk ;  but,  unfortunately  for  the  assured,  no  such 
application  was  made,  as  far  as  this  individual  underwriter  was 
concerned;  and  though,  undoubtedly,  he  would  have  been 
applied  to  if  he  had  been  in  the  way,  and  probably  would  have 
added  his  initials  to  the  others,  yet,  as  he  has  not  done  so,  he 
contends  he  is  not  bound.  However,  we  must  decide  on  legal 
grounds,  and  the  question  then  will  be,  whether  the  ship  was  or 
was  not  seaworthy  at  the  time  of  sailing?  Here,  it  must  be 
observed,  that  the  voyage  insured  was  not  a  voyage  from  London 
to  Cuba  and  back  again  from  Cuba  to  London,  in  other  words,  a 
voyage  out  and  home,  but  a  voyage  from  Cuba  to  Liverpool,  and 
that  the  words  added  to  the  policy  were,  ''  with  leave  to  call  off 
Jamaica,"  thereby  shewing,  that,  in  the  opinion  of  the  party  who 
added  them,  liberty  to  touch  at  Jamaica,  was  not  within  the 
terms  of  the  original  contract.  Now  it  is  clear  that  a  ship  must 
be  seaworthy  at  the  time  when  she  sails ;  the  assured  warrants 
that,  and  whatever  physical  necessities  may  interpose,  he  is  not 
allowed  to  deviate  from  the  strict  terms  of  his  warranty.  It  is 
clear,  too,  tbat  what  was  done  by  the  captain  in  the  present  case, 
was  done  without  fraud,  and  for  the  best ;  he  went  from  Cuba  to 
Montego  Bay  for  the  sole  purpose  of  procuring  more  men :  was 
he  justified  in  doing  this  or  not  ?  If  he  had  a  sufficient  crew  for 
the  voyage  at  Cuba,  then  this  was  an  increase  of  risk ;  he  had  no 
right  to  go  circuitously ;  and  the  touching  at  Montego  Bay  would 
thus  be  a  deviation  without  necessity.  Take  it  the  other  way, 
that  he  had  ten  men,  a  sufficient  crew  for  the  voyage,  but  only 
eight  of  them  engaged  for  Liverpool  and  two  for  Montego  Bay, 

[  *163  ]  and  that  he  went  *to  Montego  Bay  to  procure  two  others 
to  supply  the  places  of  those  who  were  to  leave  him ;  then  the 
ship  was  not  seaworthy  when  she  sailed  from  Cuba,  because  the 
captain  ought  then  to  have  had  ten  men  for  Liverpool,  and  not 
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eight  for  Liverpool  and  two  for  Montego  Bay.  Either  the  ship  fobshaw 
was  not  seaworthy  at  the  time  of  sailing,  or  there  has  been  a  ohabsrt. 
deviation.  The  jury  found,  that  the  captain  pat  into  Montego 
Bay  for  a  jastifiable  cause,  even  though  there  had  been  no 
alteration  in  the  policy ;  but  I  go  on  the  circumstance  that  the 
ship  had  not  a  sufficient  crew  at  the  time  she  sailed,  and  that 
the  insurance  had  no  inception,  because  the  ship  was  not 
seaworthy  at  the  time  of  sailing.  The  only  way  in  which  the 
defendant  could  be  liable,  he  having  subscribed  a  policy  without 
the  words  "  with  leave  to  call  off  Jamaica,'*  (a  policy  by  which 
the  assured  was  bound  to  go  direct  from  Cuba  to  Liverpool,) 
would  have  been  by  a  loss  happening  in  that  direct  course ;  so 
that  a  question  would  arise,  whether  the  defendant  could  be 
liable  in  this  case  on  his  original  contract,  even  though  nothing 
had  been  done  which  could  affect  that  contract ;  but  here  there 
is  an  alteration  in  the  body  of  the  policy,  and,  according  to  some 
of  the  witnesses,  in  a  material  point  of  the  risk.  The  words 
introduced,  therefore,  must  be  taken  to  increase  the  risk,  and  are 
introduced  into  the  body  of  the  policy,  making  it  in  effect  a 
different  instrument  from  what  it  was  when  subscribed  by  the 
defendant.  I  need  not  go  into  the  general  doctrine  touching  the 
alteration  of  deeds ;  it  is  clear  that  an  alteration  in  a  material 
part  will  render  an  instrument  void.  Li  the  present  case,  the 
alteration,  when  made,  was  material,  and  only  became  imma- 
terial with  reference  to  subsequent  events ;  the  fact  being,  that 
the  ship  was  not  lost  in  consequence  of  touching  at  Montego 
Bay.  But  it  is  material  to  consider  the  effect  of  the  alteration 
at  the  time  when  it  was  made ;  if  it  increased  the  risk  then,  it 
was  material,  and  not  warranted  by  any  authority.  The  only 
case  which  I  shall  advert  to,  is  that  of  *  Sanderson  v.  Syinonds ;  [  *164  ] 
in  that  case,  the  alteration  was  no  alteration  of  the  contract,  for 
the  original  words  of  the  policy  were  "  at  and  from  Liverpool  to 
her  port  or  ports,  place  or  places  of  discharge,  and  loading  in 
Africa  and  African  islands,  and  during  her  stay  there,  at  and 
from  thence  back  to  Liverpool,  or  her  final  port  or  place  of 
discharge,  in  the  United  Kingdom,"  with  liberty,  on  that  voyage, 
"  to  proceed  and  sail  to,  and  touch  and  stay  at  any  ports  or 
places  whatsoever  and  wheresoever  as  above,  to  sell,  barter,  and 
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FoBSHAw  exchange  goods ;  and  load,  unload,  and  reload  goods  at  any  or 
Ohabebt.  all  of  the  ports  and  places  she  may  call  at  and  proceed  to."  The 
broker  having  inserted  the  words  "  and  trade,"  after  the  words 
''during  her  stay,"  the  Court  held,  that  there  was  no  material 
alteration,  because  the  instrument,  as  originally  drawn,  gave  the 
plaintiff  leave  to  trade.  In  the  present  case,  the  alteration  was 
material  at  the  time  it  was  made,  and  what  arose  afterwards 
cannot  have  a  retrospective  effect.  First,  then,  the  ship  was  not 
seaworthy  at  the  time  of  sailing ;  and,  secondly,  there  has  been 
a  material  alteration  of  the  policy;  and  on  these  grounds  the 
defendant  is  entitled  to  have  his  rule  made  absolute. 

Pabe,  J. : 

It  is  with  extreme  reluctance  that  I  agree  in  both  points  in  the 
decision  which  has  been  pronounced,  because  the  resistance  in 
this  case  appears  to  be  most  unjust ;  but  whatever  feelings  may 
arise  on  the  occasion,  we  must  keep  our  minds  free  from 
prejudice,  and  decide  according  to  law.  I  shall  begin  with  the 
objection  touching  the  alteration  of  the  policy ;  and,  as  to  that, 
we  have  been  pressed  with  the  cases  already  decided  on  the 
subject ;  but  the  present  decision  will  not  trench  on  the 
principles  laid  down  by  them.  The  circumstances  of  Langhom 
V.  Cologan  were  indeed  different  from  those  of  the  present  case, 
[  *165  ]  for  there  the  policy  was  in  blank,  and  the  alteration  *was  in  a 
material  point.  In  Fairlie  v.  Christie^  we  were  of  opinion  that 
the  policy  was  void,  and  who  could  doubt  it  ?  A  warranty  to  sail 
on  a  particular  day  was  altered  from  October  to  December ;  so 
that  the  underwriter  had  a  winter  risk  put  upon  him  without  his 
consent.  But  Sanderson  v.  Symonds  was  a  very  different  case, 
because  there,  the  insured,  who  had  leave  to  barter,  inserted  the 
words  ''  and  trade ;"  but  if  he  had  leave  to  barter,  what 
difference  was  there  in  saying  he  had  leave  to  trade  ?  Here  an 
alteration  has  been  made  on  the  face  of  the  policy  in  a  material 
point,  and  the  integrity  of  the  instrument  is  destroyed;  the 
point,  indeed,  is  indirectly  decided  in  Hill  v.  Patten y\  where  the 
alteration,  though  assented  to,  so  far  altered  the  contract,  as  to 
render  a  new  stamp  necessary,  and  the  contract  being  void  for 
t  9  E.  E.  469  (8  East,  373). 
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the  want  of  one,  Lord  Ellbnborough  Bays,+  "I  cannot  say  that     Fobshaw 

the  policy  is  not  so  altered  as  to  have  lost  its  original  identity, —     Chabbrt. 

and  I  do  not  think  the  plaintiff  can  recur  to  it  again  in  its 

original  state."    Le  Blanc,  J.  says,  "  Can  the  Court  enforce  an 

agreement  after  the  parties  have,  upon  the  very  face  of  the 

instrument,  declared  that  it  is  not  their  agreement?"    Now, 

though  both  parties  did  not  assent  to  the  alteration  in  this  case, 

yet  there  is  a  material  alteration  by  one,  which  "  is  inserted  in 

the  body  of  the  original  agreement,  and  makes  it  speak  a 

different  language."  t     The  assured  was  at  liberty  to  call  at  any 

ports  or  places  for  a  specific  purpose,  namely,  to  discharge,  but 

not  at  liberty  to  touch  generally  at  Montego  Bay,  which  might 

have  been  for  any  purpose  inconsistent  with  the  contract  of  the 

underwriter.     This,  therefore,  is  clearly  a  material  alteration. 

As  to  the  other  point,  I  am  now  of  opinion,  though  I  was  not  so 

when  I  came  into  Court,  that  this  vessel  must  be  considered  to 

have  been  *not  seaworthy.     Was  she  at  the  time  she  sailed  sea-      [  *i66  ] 

worthy  for  her  whole  voyage?     She  had  ten  men,  a  crew 

sufficient  in  number,  but  only  eight  of  them  were  engaged  for  the 

whole  voyage ;  and  if  the  captain  might  start  with  so  imperfect 

a  crew,  and  might  supply  the  deficiency,  as  he  did  afterwards, 

he  might  equally  be  entitled  to  make  a  voyage  from  port  to  port, 

instead  of  a  voyage  direct  from  Cuba  to  Liverpool. 

BUBROUOH,  J. : 

This  policy  is  on  a  voyage  from  Cuba  to  Liverpool,  with 
liberty  in  that  voyage  ''  to  proceed  and  sail  to,  and  touch  and 
stay  at  any  ports  or  places  whatsoever,  and  with  leave  to  dis- 
charge and  take  in,  at  any  ports  or  places  she  might  touch  at, 
without  prejudice  to  that  insurance ; "  words  which  can  only 
apply  to  the  voyage  from  Cuba  to  Liverpool ;  but  if  tjie  words 
"with  leave  to  call  off  Jamaica,"  be  inserted,  the  ship  may 
discharge  there  also ;  so  that  no  one  can  doubt  that  the  alteration 
in  the  policy  is  material.  I  do  not  regard  what  the  finding  of 
the  jury  at  Nisi  Prius  may  be,  because  the  Judges  must  look  at 
the  instrument.    The  province  of  the  jury  is,  to  deal  with 

t  In  French  v.  PatUm,  9  E.  B.  671  J  VerhaJjE  Blanc,  J.,  9  B.  B.  576 
(9  East,  351,  356 ;  1  Camp.  72).  (9  East,  357). 
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FoBSHAw  matters  of  fact ;  but  I  disclaim  the  notion  that  their  finding  is  to 
Chabert.  bi^d  ^  Judge  in  his  opinion  on  matters  of  law.  I  am  clearly  of 
opinion  that  there  has  been  a  material  alteration  here,  and 
there  is  nothing  in  any  decided  case  which  stands  in  the  way  of 
this  opinion.  In  Sanderson  v.  Syrmnds^  the  assured  having 
originally  leave  to  barter,  could  not  be  said  to  extend  the  terms 
of  the  contract,  by  adding  the  repetition,  '^  and  trade." 

As  to  the  other  point,  the  ship  sailed,  it  is  true,  with  ten  men 
from  Cuba,  but  eight  of  them  only  were  engaged  for  Liverpool ; 
can  it  be  said,  then,  that  she  sailed  with  a  proper  crew  for  the 
whole  voyage  ?  The  captain  was  bound  to  have  a  proper  com- 
plement when  he  started ;  and,  as  he  failed  in  this,  I  am  clearly 
of  opinion,  that  the  ship  was  not  seaworthy. 

[  167  ]  BiCHABDSON,  J.  : 

The  first  point  to  be  considered,  is,  whether  there  was  in  this 
case  any  valid  contract  on  which  the  plaintiff  could  sue ;  and  I 
am  bound  by  the  decisions,  to  be  of  opinion,  that  there  has  been 
here  a  material  alteration  which  has  avoided  the  policy  as  to  the 
defendant.  It  is  material,  too,  that  this  alteration  is  in  the 
body  of  the  policy,  and  that  the  instrument  cannot  be  now  read 
without  varying  the  intention  of  the  party ;  if  such  alterations 
were  permitted,  a  door  would  be  opened  to  fraud  of  the  most 
extensive  description.  The  alteration  is  material  in  its  effect, 
because  it  gives  the  assured  leave  to  call  at  Jamaica,  where 
ships  do  not  usually  call  in  the  course  of  a  voyage  from  Cuba  to 
Liverpool.  That  the  permission  of  such  an  alteration  might 
lead  to  fraud  in  many  instances,  is  clear,  from  the  circumstance, 
that  the  underwriter's  signature  is  often  proved  by  one  who  is 
acquainted  with  his  hand-writing,  and  not  by  the  broker  who 
managed  the  contract,  and  who,  perhaps,  alone  knows  what  were 
its  original  terms ;  and  if  this  instrument  had  been  so  proved, 
the  defendant  might  have  been  fixed  with  a  contract  different 
from  the  contract  which  he  signed.  The  decision  in  this  case  is 
quite  consistent  with  the  decision  in  Langhom  v.  Cologan,  where 
the  policy  being  printed,  there  were  no  words  to  say  on  what  the 
policy  was  effected,  but  such  words  were  afterwards  inserted  in 
the  blank  space ;  and  the  Court  held,  that  this  was  a  material 
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alteration  in  the  body  of  the  instrmnent  which  vitiated  the     Forshaw 

policy.     In  Fairlie  v.  Christie ,  the  alteration  was  by  drawing    chabert. 

the  pen  through  certain  words  expressive  of  the  time  of  warranty 

of  sailing,  which  stood  in  the  body  of  the  policy,  and  inserting 

in  a  memorandum  in  the  margin  a  different  time  for  sailing. 

Still  the  Goart  held  that  the  policy  was  avoided,  because,  by  the 

alteration,  the   integrity  of  the  instrument  was  affected.     In 

Sanderson  v.  Symonds,  the 'alteration  was  entirely  immaterial. 

HiU  V.  Patten,  and  ^French  v.  Patton,  are  perhaps  not  in  point,       [  •168  ] 

because,  in  those  cases,  the  parties  assented  to  the  alteration.    I 

give  no  opinion  on  the  point,  whether,  in  this  instance,  the  ship 

was  seaworthy  at  the  time  of  her  sailing. 

Ride  absolute. 


JAMES  LESLIE  v.   EICHAED   WILSON,   THOMAS       i82i. 
EEDHOUSE,  AND  JOSEPH  JENKING.f  ^—^' 

(3  Brod.  &  Bing.  171—176 ;  8.  C.  6  Moore,  415.)  [  ^^^  3 

Goods  conveyed  by  ship  having  been  spoiled,  in  consequence  of  the 
negligence  and  nnskilfulness  of  the  captain,  the  freighter  sued  the 
owners  (one  of  whom  was  the  captain)  for  damages,  in  an  action  on 
the  case  :  Held,  that  the  action  lay,  though  the  captain  had  entered  into 
a  charter-party,  under  seal,  with  the  freighter  and  another,  by  which 
he  engaged  to  convey  the  goods  to  their  destination ;  it  not  appearing 
on  the  charter-party  that  the  captain  was  part-owner,  nor  that  the 
freighter  knew  him  to  be  such  when  the  charter-party  was  executed. 

Tms  was  an  action  on  the  case,  in  which  the  plaintiff  declared, 
that  at  the  request  of  the  defendants,  he  shipped  and  put  on 
board  a  vessel  of  theirs,  certain  boxes  of  oranges,  to  be  safely  and 
securely  carried  and  conveyed  by  them  in  such  vessel,  from 
St.  Michaels  to  London ;  and  that  it,  therefore,  became  the  duty 
of  the  defendants,  as  owners  of  such  vessel,  safely  and  securely 
to  carry  and  convey  the  said  goods ;  and,  for  that  purpose,  to 
prepare  and  provide  all  things  necessary  in  that  behalf,   and 

t  As  a  modem  case,  and  a  clue  to  Chartered  Mercantile  Bank  of  India 

the  cases  where  the  liabilities  of  a  v.  NetJierlanda  Steam  Nav.  Co.  (1883) 

shipowner,  whether  as   a  common  L.  B.  10  Q.  B.  Div.  621 ;  52  L.  J. 

carrier  or  under  a  special  contract  Q.  B.  220. — B.  G. 
of  affreightment,  are  considered,  see 
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Lesue  (amongst  other  things)  to  procure  a  proper  and  skilful  master  or 
Wilson,  captain,  for  the  purpose  of  conveying  the  goods  with  safety  and 
security.  Yet,  that  the  defendants  not  regarding  their  duty  as 
owners,  did  not,  nor  would  safely  and  securely  carry  and  convey 
the  goods,  nor,  as  owners,  procure  a  proper  or  skilful  master  or 
captain,  but  therein  wholly  made  default ;  and,  on  the  contrary, 
employed  an  unskilful  and  improper  master  or  captain,  by  and 
through  whose  misconduct,  carelessness  and  negligence,  the 
arrival  of  the  vessel  at  her  port  of  destination  was  delayed,  and 
the  goods  so  laden  on  board  the  vessel  were  damaged,  rotten  and 
destroyed. 
[  172  ]  The  second  count  was  more  general.     The  defendants  pleaded 

that  they  were  not  guilty. 

The  cause  was  tried  at  Guildhall,  before  Dallas,  Gh.  J.,  after 
Michaelmas  Term,  1820,  when  the  jury  found  a  verdict  for  the 
plaintiff,  damages  1102. ;  but  his  Lordship  reserved  the  point  for 
the  opinion  of  this  Court,  as  to  whether  the  action  was  maintain- 
able or  not ;  and  a  rule  having  been  accordingly  obtained  last 
Hilary  Term,  to  shew  cause  why  this  verdict  should  not  be  set 
aside  and  a  nonsuit  entered,  the  Court  after  argument,  by  Lens, 
Serjt.  for  the  plaintiff,  and  Vaughan  and  Toddy,  Serjts.  for  the 
defendants,  directed  the  facts  to  be  turned  into  a  case,  in  which 
the  question  was  stated  to  be,  whether  the  action  were  maintain- 
able. 

The  case  then  stated,  that  the  plaintiff  was  an  orange  merchant 
at  St.  Michaels.  That  the  defendants  were  owners  of  the  ship 
Eliza  and  Jane ;  that  the  plaintiffs  shipped  the  oranges  under  a 
bill  of  lading,  stating  the  defendant,  Jenking,  to  be  master  for 
that  voyage.  This  bill  of  lading  was  signed  by  the  defendant, 
Jenking. 

The  case  then  stated  a  charter-party  of  affireightment  between 
the  said  Joseph  Jenking,  commander  of  the  vessel,  of  the  one 
part,  and  John  Adam,  and  James  Leslie,  (the  plaintiff,)  freighters 
of  the  said  vessel,  of  the  other  part,  by  which  the  commander 
agreed  with  the  freighters,  that  the  schooner  being  tight,  staunch, 
and  every  way  properly  fitted,  victualled  and  manned,  as  is  usual 
for  vessels  in  merchants'  service,  he,  the  commander,  or  some  other 
proper  person  in  his  stead,  should  immediately  receive  on  board 
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from  the  freighters  or  their  agents,  the  goods  in  question,  and  Lsslib 
being  dispatched  therewith,  on  or  before  the  5th  October  then  wilbok. 
next,  should  with  all  possible  speed  set  sail  to  St.  Michaels, 
make  a  true  delivery  of  the  goods,  and  there  receive  on  board 
such  quantity  of  fruit  as  the  agents  or  assigns  of  the  freighters 
should  think  fit  to  load,  &c.,  &c.  *It  is  not  necessary  to  state  [  *i73  ] 
more  of  the  instrument  which  was  under  the  hands  and  seals  of 
Jenking,  Adam,  and  Leslie.  The  case  stated  the  arrival  of  the 
ship  at  St.  Michaels,  that  the  cargo  of  oranges  was  put  on 
board,  and  the  ship  ready  for  sea ;  that  the  plaintiff,  Leslie, 
requested  Jenking  to  provision  the  ship,  that  he  neglected  to  do 
it ;  and  the  facts  stated  in  the  case,  shewed  the  grossest  neglect 
of  duty  in  him,  the  master,  by  means  of  which  the  voyage  was 
80  delayed,  that  the  vessel  which  might  have  arrived  in  the 
month  of  March,  did  not  arrive  till  the  5th  of  May,  by  reason  of 
which  the  cargo  of  oranges  was  much  damaged. 

[The  case  having  been  argued  :] 

Dallas,  Ch.  J.  [on  a  subsequent  day]  delivered  judgment ;  and,       [  175  ] 
after  stating  the  pleadings  and  case,  as  above  set  forth,  proceeded 
as  follows :   On  these  facts  we  are  of  opinion  that  the  action  was 
properly  brought. 

The  owners  of  a  ship,  for  whose  benefit  she  is  navigated,  are 
bound  by  the  maritime  law  to  owners  of  goods,  shipped  and 
received  on  board  to  be  carried,  for  the  due  carriage  thereof,  and 
are  liable  for  any  negligence  on  the  part  of  themselves  or  their 
servants  whereby  the  goods  may  be  damaged. 

If,  without  fraud,  and  in  the  due  course  of  the  ship's  employ- 
ment, the  master  makes  a  charter-party,  the  ship-owners  are 
not  thereby  divested  of  liability,  but  are  still  liable  for  the  per- 
formance of  such  duties,  belonging  to  them  in  that  character,  as 
are  not  inconsistent  with  the  stipulations  of  the  charter-party. 

And,  whether  the  charter-party  be  made  under  the  seal  of  the 
master,  or  not,  seems  to  make  no  difference  in  this  respect; 
because  the  ship-owners  are  not  charged  directly  upon  the  con- 
tract of  charter-party,  but  upon  their  general  liability  as  princi- 
pals in  the  adventure,  deriving  profit  from  the  ship's  employment. 
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Lbblie      for  the  performance  of  such  duties  as  belong  to  them  in  that 
WiLsoK.      character,  and  are  not  inconsistent  with  the  charter-party. 

A  special  action  on  the  case,  like  the  present,  seems  to  as  to 
be  a  proper  form  of  action,  for  recovery  of  damages  for  the  breach 
of  such  duties. 

In  this  case,  a  further  difficulty  has  been  much  pressed  upon 
us,  arising  from  the  circumstance  that  the  master  here  happens 
to  unite  in  himself  the  character  also  of  a  part-owner.  In  the 
charter-party,  however,  he  is  not  described  as  part-owner,  but 
as  commander  only ;  nor  does  it  appear,  that  it  was  at  all  known 
to  the  plaintiff,  or  to  any  other  person  concerned  in  the  cargo, 
that  he  possessed  any  other  character  or  interest  than  that  of 
commander  or  master, 
r  176  ]  It  seems  to  us,  therefore,  that  this  circumstance,  thus  unknown, 

cannot  be  set  up,  either  by  him  or  by  the  other  part-owners,  to 
bar  the  plaintiff  of  a  right  of  action,  to  which  he  would,  otherwise, 
have  been  entitled. 

In  this  view  of  the  present  case,  none  of  the  questions  are  in- 
volved, in  which  so  much  difference  of  opinion  has  arisen  in 
Govett  V.  Badnidge^\  Powell  v.  Layton^X  Max  v.  Roberts, %  We^d 
V.  King,\\  and  other  cases.  For,  if  this  action  is  maintainable, 
as  we  think  it  is,  against  the  defendant  Jenking,  as  well  as 
against  the  other  two  defendants,  it  is  unnecessary  to  consider 
whether  it  could  have  been  maintained  against  the  other  two 
defendants  alone,  if  it  had  not  been  maintainable  against 
Jenking. 

Jvdgmentfor  the  plaintiff. 

t  6  B.  B.  539  (3  East,  62).  454  [oyemiled,  Kendall  y.  ffamiUon 

I  9  B.  B.  660  (2  Boa.  &  P.  (N.  B.)  (1879)  4  App.  Cas.  504]. 

365).  II  11  B.  B.  445  (12  East,  452). 
§  12  East,  89 ;  2  Bos.  &  P.  (N.  B.) 
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DUFF  AND   Others  v.   BTJDD.f  1822. 

(3  Brod.  &  Bing.  177—184 ;  S.  C.  6  Moore,  469.)  Jan^. 

Plamtiffs  having  received  an  order  from  a  stranger  to  fumisli  J.  Parker  [  177  ] 
of  High  Street,  Oxford,  with  goods,  and  finding  upon  enquiry  that  Mr. 
Parker  of  the  High  Street  was  a  tradesman  of  respectability,  forwarded 
the  goods  by  a  carrier,  having  directed  them  to  J.  Parker,  High  Street, 
Oxford.  On  the  arrival  of  the  parcel  at  Oxford,  the  carrier's  porter 
there,  who  knew  W.  Parker  of  the  High  Street,  (and  who  was  accus- 
tomed to  deliver  parcels  at  the  houses  of  the  consignees,)  told  him  of  the 
arrival  of  the  parcel,  no  other  Parker  residing  in  that  street.  W.  P. 
said  he  did  not  expect  a  parcel.  A  person  to  whom  the  porter  had  before 
delivered  parcels  under  the  name  of  Parker,  called  at  the  defendant's 
office  shortly  afterwards,  and  saying  the  parcel  was  his,  was  allowed  to 
take  it  on  paying  the  carriage,  there  being  many  persons  of  that  name 
at  Oxford.  The  plaintiffs  having  thus  lost  their  goods,  desired  the 
defendant,  by  letter,  to  apprehend  the  person  who  had  taken  them,  if 
he  again  presented  himself,  and  afterwards  said,  that  they  had  done 
with  the  defendant,  if  the  man  who  had  the  parcel  were  produced.  A 
notice  was  suspended  in  a  conspicuous  part  of  the  defendant's  office, 
limiting  his  responsibility  to  5/.,  except  where  articles  were  entered 
according  to  their  value ;  and  the  parcel  in  question  had  not  been  so 
entered,  though  worth  89/.;  but  the  plaintiffs'  porter  swore  he  never 
saw  the  notice.  The  plaintiffs  having  sued  the  carrier,  and  the  Judge 
having  directed  the  jury  that  the  carrier's  negligence  had  been  such  as 
to  render  it  unnecessary  to  consider  the  question  as  to  the  notice  touch- 
ing the  limited  responsibility^  and  a  verdict  having  been  found  for  the 
plaintiffs. 

The  Court  refused  to  grant  a  new  trial,  which  was  moved  for  on  the 
ground  that  the  question  touching  the  notice  ought  to  have  been  con- 
sidered ;  that  the  Judge  ought  to  have  pointed  the  attention  of  the  jury 
to  the  plaintiffs'  letter,  directing  the  carrier  to  apprehend  the  cheat,  and 
the  subseqaent  conversations  thereon;  and  that  the  property  of  the 
goods  had  passed  out  of  the  plaintiffs. 

Case  against  a  carrier  for  negligence.  At  the  trial  before 
Dallas,  Ch.  J.  London  sittings  after  Michaelmas  Term,  the  facts 
were  as  follow : 

A  person  unknown  to  the  plaintiffs  requested  them  to  send       [  1^8  ] 
some  silks  and  other  goods  to  Mr.  James  Parker,  of  High  Street, 

t  With  this  case  may  be  contrasted  Ex.  48,  where  the  jury  found  tiiat  the 
that  of  Heugh  v.  L,  <S:  N.  W,  By.  Co,  defendants  had  acted  with  reason* 
(1870)  L.  B.  6  Ex.  ol,  57;  89  L.  J.      able  care.— K.  0. 

B.B. — VOL.  XXni.  B   B 


610  1822.    C.  P.    8  BBOD.  &  B.  178—179.  [b-b. 

Duff  Oxford ;  the  plaintiffs  never  having  dealt  with  Parker,  made 
BuDD.  enquiries  aboat  him,  and  finding  that  Mr.  Parker,  residing  in 
High  Street,  Oxford,  was  a  tradesman  of  great  respectability, 
forwarded  the  goods  in  question  by  the  defendant's  waggon, 
having  directed  the  parcel  to  "  Mr.  James  Parker,  High  Street, 
Oxford."  The  defendant's  porter  at  Oxford  knew  William 
Parker  of  High  Street,  at  whose  house  he  had  delivered  parcels 
(it  being  the  coarse  of  defendant's  office  to  deliver  parcels  at  the 
house  of  the  consignee) ;  and  on  the  morning  after  the  arrival  of 
the  parcel,  went  to  this  Parker,  and  informed  him  of  the  cir- 
cumstance.  Parker  said  he  expected  no  parcel.  Shortly  after- 
wards, a  person  came  to  the  defendant's  office ;  where,  seeing  the 
parcel  directed  as  before  mentioned,  he  claimed  it  as  his  own, 
and  on  his  paying  the  carriage,  the  parcel  was  delivered  to  him. 
The  porter  had  before  delivered  to  this  person  parcels  directed 
for  Mr.  Parker,  Oxford,  to  be  left  till  called  for.  Many  persons 
of  the  name  of  Parker  reside  in  Oxford,  but  none  of  that  name 
was  at  this  time  residing  in  High  Street,  except  Mr.  William 
Parker,  the  printseller,  the  person  to  whom  the  porter  addressed 
himself  as  above  stated.  The  plaintiffs  having  soon  discovered 
that  they  had  been  imposed  upon.  Brooks,  one  of  them,  wrote  to 
the  defendant,  desiring,  that  should  the  person  who  had  claimed 
the  parcel  in  question  be  found,  he  might  be  detained  as  a 
swindler ;  and  soon  afterwards,  in  a  conversation  with  a  servant 
of  the  defendant  at  his  office  in  Oxford,  suggested  the  same 
course,  saying,  he  had  no  doubt  the  parcel  had  been  delivered  to 
the  man  who  ordered  it.  In  another  conversation  at  the  same 
office,  he  said,  that  if  they  could  produce  to  him  the  man  who 
[  *179  ]  had  the  parcel,  *he  had  done  with  the  defendant.  After  this, 
the  book-keeper  wrote  to  Brooks,  informing  him,  that  the  person 
respecting  whom  he  enquired,  when  in  Oxford,  had  been  there, 
and  was  expected  again  in  a  short  time ;  that  the  defendant 
could  not  detain  him,  as  he  had  not  a  sufficient  charge  to  make, 
but  suggested,  that  if  Brooks  attended,  he  might  procure  a 
warrant  to  apprehend  him.  Brooks  wrote  in  answer,  that  as  the 
parcel  was  not  delivered  according  to  the  direction  on  it,  he  had 
no  claim  on  Mr.  Parker,  but  should  consider  the  defendant 
responsible  for  the  value  of  the  parcel.    It  appeared  that  some 
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attempts  were  made  by  the  book-keeper  and  others  connected  duff 
with  the  office  to  detain  the  swindler,  which  attempts  failed.  budd. 
The  parcel  was  worth  about  89L,  and  the  following  notice  was  in 
a  conspicaous  part  of  the  defendant's  office  in  London :  ''  Take 
notice,  that  the  proprietors  of  the  public  carriages,  who  transact 
their  business  at  this  office,  will  not  be  answerable  for  any 
packages  containing  cash,  bank-notes,  bills,  jewels,  plate  or 
watches,  however  small  the  value  may  be,  or  for  any  package  of 
more  than  five  pounds  value,  if  lost  or  damaged,  unless  the  same 
is  specified  when  delivered  into  the  office."  The  value  of  the 
plaintiffs'  parcel  was  not  specified,  but  their  porter,  who  could 
read,  swore  he  never  saw  the  notice.  Dallas,  Gh.  J.  stated  to 
the  jury,  that  there  were  two  questions  for  their  opinion.  The 
first  arising  upon  the  notice.  The  second,  whether  there  had 
been  gross  negligence  on  the  part  of  the  defendant.  The  learned 
Judge  observed  that,  in  one  view  of  the  case,  it  might  not  be 
necessary  for  the  jury  to  consider  the  first  question ;  for  that,  if 
notice  was  given,  and  there  had  been  gross  negligence  on  the 
part  of  the  defendant,  the  defendant  was  liable  ;f  and  he  directed 
the  jury  *to  consider,  whether,  under  the  circumstances,  the  [  *180  ] 
defendant  had  been  guilty  of  gross  negligence  or  not ;  explaining 
to  them,  that,  if  the  defendant  and  his  servants  had  not  taken 
the  same  care  of  the  property  as  a  prudent  man  would  have 
taken  of  his  own,  he  had  been  guilty  of  gross  negligence.  I 

The  jury  found  a  verdict  for  the  plaintifa, 

Pellf  Serjt.  now  moved  for  a  new  trial,  on  the  ground,  first, 
that  the  question  of  notice  ought  to  have  been  pointed  out  to  the 
consideration  of  the  jury,  inasmuch  as  conduct  which  would 
amount  to  gross  negligence  with  respect  to  a  parcel  of  great 
value,  might  be  reasonable  care  with  respect  to  a  parcel  of  small 
value,  and  the  defendants  were  not  warned  as  they  ought  to  have 
been,  that  the  plaintiffs'  parcel  was  of  great  value.  Secondly, 
that  the  learned  Judge  had  not  directed  the  attention  of  the  jur}' 
to  the  letter  and  conversations,  by  which  one  of  the  plaintiffs 
directed  the  defendant  to  apprehend  the  person  who  had  taken 

t  See  OameU  ▼.  WUlan,  5  B.  &  t  See  Batwm  ▼.  Donovan,  22  B.  B. 

Aid.  d3  (to  be  reported  in  24  B.  B.),      606  (4  B.  &  Aid.  30),  per  Best,  J. 

and  tiie  cases  there  cited. 

R  B  2 
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DuFP  the  goods;  and  from  which  it  might  be  collected,  that  the 
BoDD.  plaintiffs  considered  the  defendant  not  responsible  for  the  loss. 
Thirdly,  that  the  property  in  the  goods  was  not  in  the  plaintiff 
but  in  the  consignee.  On  the  first  point,  PeU  cited  th&  words  of 
Batlby,  J.  in  Batson  v.  Donovan :  t  "I  left,  I  believe,  these  two 
(juestions  to  the  jury ;  first,  whether  the  plaintiffs  dealt  fairly  by 
the  defendants,  in  not  apprising  them  that  the  boi  contained 
articles  of  value ;  and  secondly,  whether  in  the  case  of  a  parcel 
of  such  value  as  the  defendants  might  fairly  expect  this  to  be, 
there  was  gross  negligence  in  the  defendants  : "  and  urged,  that 
the  carrier  had  a  right  to  suppose  the  worth  of  the  parcel  less 
[  *i8i  ]  than  5L,  ^because  it  was  booked  and  entered  only  as  a  parcel  of 
less  value. 

Dallas,  Gh.  J. : 

I  certainly  did  state  at  the  trial,  that  this  was  a  question  of 
importance,  and  I  think  so  now ;  but  not  in  the  view  which  my 
brother  PeU  has  taken  of  the  case,  or,  because  I  feel  any  difficulty 
in  coming  to  a  decision  on  it :  for,  at  the  conclusion  of  the  cause, 
I  did  not  feel,  nor  did  the  special  jury,  one  instant  of  hesitation. 
I  agree  that  the  case  is  of  importance  to  the  rights  of  carriers ; 
but  it  is  also  important  with  respect  to  their  obligations,  and  the 
rights  of  the  public. 

A  person  calls  on  the  plaintiffs,  and  orders  goods  for  a  respect- 
able tradesman,  Mr.  Parker,  of  the  High  Street,  Oxford.  The 
plaintiffs  having  had  no  previous  dealings  with  this  tradesman, 
or  the  party  ordering  the  goods,  pause ;  but,  having  found  on 
enquiry,  that,  among  the  various  persons  bearing  the  name  of 
Parker  at  Oxford,  Mr.  Parker  of  the  High  Street  was  well  known 
for  his  respectability,  they  direct  the  parcel  to  him ;  and  the 
very  use  of  the  address,  added  to  the  name,  was  to  insure  a 
requisite  degree  of  caution ;  for  the  parcel  was  not  directed  to 
J.  Parker,  Oxford,  but  to  Mr.  James  Parker,  High  Street,  Oxford. 

When  the  parcel  arrived,  the  carrier  very  well  understood  that 

it  was  his  duty  to  deliver  it  as  directed ;   and  it  had  been  the 

course  of   his  office  to  deliver  parcels  at  the  house  of  the 

consignees.     This  Mr.  Parker  of  the  High  Street  had  received 

t  22  R.  R.  609  (4  B.  &  Aid.  35). 


V0L.xxni.]     1822.     C.  P.     3  BROD.  &  B.  181—182.  613 


V, 
BUDD. 


goods  from  them  at  his  house ;  mdeed,  the  porter  of  the  office        dukf 
met^  Mr.  Parker  himself,  and  upon  saying  he  had  a  parcel,  was 
expressly  told  by  Parker,  that  he  expected  none,  and  knew 
nothing  about  it. 

I  stated  to  the  jury  that  the  duty  of  carriers  might  be  different 
under  different  circumstances.  A  parcel  might  be  directed  to  be 
left  till  called  lor ;  it  might  *be  directed  to  a  consignee  at  a  [  *i82  1 
large  town,  without  the  name  of  any  street,  as  was  the  case  in  a 
cause  before  Abbott,  J.f  where  the  parcel  was  directed  to 
"  J.  Worthy,  Exeter ;  "  and  where  the  carrier,  having  delivered 
it,  on  payment  of  the  carriage,  to  one  who  told  him  that  he  had 
been  sent  for  it  by  a  person  whom  he  did  not  know,  but  who  was 
in  the  street,  was  holden  to  be  chargeable  with  the  consequences 
of  gross  negligence,  though  the  goods  were  above  the  value 
mentioned  in  the  public  notice,  and  although  they  had  not  been 
specially  insured  and  entered.  But  I  told  the  jury  that  I  would 
not  enter  into  cases  of  difficulty,  because,  here,  the  parcel  was 
not  so  directed,  but  was  directed  to  be  delivered  at  a  particular 
place.  So  that  the  jury  had  only  to  consider,  whether  the 
carrier  was  guilty  of  gross  negligence  in  not  delivering  the  parcel 
at  that  place ;  for  it  is  clear,  from  a  case  in  4  Price,  ^  that  the 
carrier  is  bound,  not  only  safely  to  convey,  but  safely  to  deliver 
a  parcel  at  the  place  to  which  it  is  directed.  §  Now,  after  the 
attention  of  the  porter  had  been  drawn  to  the  circumstances  of 
the  case,  after  Mr.  Parker,  of  High  Street,  had  refused  the  parcel, 
and  the  carrier  was  required  by  a  person  calling  himself  Parker, 
whose  residence  was  unknown  to  him,  to  deliver  the  parcel, 
ought  he  not  to  have  paused,  and  to  have  enquired  on  what 
authority  the  stranger  made  such  a  demand  ?  I  said,  if  this  was 
not  negUgence,  there  must  be  an  end  of  carrying  for  hire ;  for 
who  would  be  safe,  if  a  carrier  is  to  deliver  to  a  person,  whose 
residence  is  unknown  to  him,  a  parcel  directed  to  a  known  place 
of  residence  ?  1  therefore  thought  this  a  case  of  gross  negli- 
gence ;  but  1  did  not  leave  it  to  the  jury  as  a  case  of  gross 
negligence,  without  explaining  to  them  what  gross  negUgence 

t  Birkett  v.  WiUan,  20  K.  E.  473      686  (4  Price,  31). 
(2  B.  &  Aid.  356).  §  Per    Wood,    B.    Bodtniham   ▼. 

X  Bodetiham  ▼.  Bennett,  18  E.  E.      Bejinetty  18  E.  E.  689  (4  Price,  34). 
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Duff  was,  and  I  explained  *it  to  them  in  the  very  words  of  my 
BuDD.  brother  Best,  who  observed  that  such  an  explanation  had  been 
[  ♦iss  ]      omitted  by  my  brother  Batley,  in  Batson  v.  Donovan. 

The  jury  were  clearly  of  opinion  that  the  carrier  was  guilty  of 
gross  negligence.  1  did  not  minutely  direct  the  attention  of  the 
jury  to  the  point  touching  notice,  nor  did  I  detail  the  evidence  as 
to  what  passed  after  the  loss,  thinking  observation  on  these 
points  unnecessary,  after  proof  of  gross  negligence. 

Pabk,  J. : 

The  chief  ground  of  the  application  for  a  new  trial  is,  that 
evidence  of  matters  which  occurred  subsequently  to  the  delivery 
of  the  parcel,  was  not  distinctly  pointed  out  to  the  notice  of  the 
jury ;  but  I  think  that  this  was  unnecessary,  because,  whatever 
the  opinion  of  the  plaintiffs  might  have  been  as  to  their  right  of 
recovery  against  A.  or  B.,  the  real  question  was,  whether  the 
defendant  and  his  servants  had  been  guilty  of  gross  negligence 
in  the  delivery  of  the  parcel ;  if  they  were  guilty  of  gross  negli- 
gence, the  opinions  of  the  plaintiffs  would  not  destroy  their  case. 
The  objection  made  to  the  plaintiff's  right  of  action,  on  the 
ground  that  the  property  in  the  goods  had  passed  out  of  him  to 
the  consignee,  does  not  apply  to  a  case  bottomed  in  fraud,  in 
which  there  has  been  no  sale.  I  think  that  the  case  was 
properly  left  to  the  jury,  and  that  they  have  properly  concluded, 
that  this  was  a  case  of  gross  negligence. 

Bubbough,  J. : 

Carriers  are  constantly  endeavouring  to  narrow  their  respon- 
sibility, and  to  creep  out  of  their  duties ;  and  I  am  not  singular 
in  thinking  that  their  endeavours  ought  not  to  be  favoured.  The 
question  here  is,  whether  there  was  gross  negligence.  I  think 
there  was,  and  I  am  of  opinion  that  the  case  was  properly 
[  *184  ]      *ieft  to  the  jury,  and  that  they  have  given  a  proper  verdict. 

BiCHABDSON,  J. : 

I  am  satisfied  both  as  to  the  law  and  the  facts  of  this  case. 
There  was  clearly  a  property  in  the  plaintiffs,  entitling  them  to 
sue,  as  they  had  been  imposed  on  by  a  gross  fraud.  With  respect 
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to  the  direction  to  the  jury,  there  was,  I  think,  gross  negligence        duff 
on  the  part  of  the  carrier ;  nor  do  I  think  that  the  letters  or       butid. 
conversations  of  Brooks  amounted  to  a  waiver  of  the  right 
of  the  plaintiffs  to  recover  the  value  of  the  parcel  from  the  defen- 
dant. 

Then,  as  to  notice  of  the  value  of  the  parcel,  such  notice  may 
be  material  in  certain  cases;  as  it  was  in  Batson  v.  Donovan, 
where  a  great  value  was  contained  in  a  small  compass,  the  parcel 
consisting  of  bills,  cheques,  and  notes,  to  the  value  of  4,072Z. ; 
but  here  the  parcel  was  bulky,  and  not  of  any  extraordinary 
value :  it  was  directed,  not  generally,  but  to  a  specific  place ; 
and  the  carrier  is  bound  to  exercise  equal  diligence  in  all  cases, 
and  to  deliver  the  parcels  intrusted  to  his  care  according  to 

direction. 

Rule  refused. 


EICHAIO)  HENEY  T0L80N,  Esq.,  v.  KAYE,  M.D.t       1822. 

(3  Bpod.  &  Bing.  217—227 ;  S.  C.  6  Moore,  642.)  ^^'^' 

The  twenty  years  within  which  a  formedon  in  the  descender  ought  to        [  ^^^  J 
be  commenced  under  the  statute  '^1  Jac.  I.  c.  16  (repealed  S.  L.  B.  Act, 
1863),  begin  to  run  when  the  title  descends  to  the  first  heir  in  tail,  un- 
less he  lie  under  a  disability. 

This  was  a  writ  of  formedon  in  the  descender,  by  which  the 
demandant,  in  Michaelmas  Term,  2  Geo.  FV.,  demanded  of  the 
defendant  certain  messuages,  &c.  situate  in  the  parish  of  Wath- 
upon-Deme,  in  the  county  of  York,  and,  after  reciting  the  writ, 
averred,  that  Bichard  Tolson  and  Henry  Tolson  were  seised  of 
the  tenements  aforesaid,  with  the  appurtenances  in  their  demesne, 
as  of  fee  and  right,  in  the  time  of  Charles  the  Second,  late  King 
of  England,  by  taking  the  esplees  thereof,  to  the  value  of  lOZ., 
and  being  so  seised,  on  the  18th  June,  in  the  24th  year  of  the 
reign  of  Charles  the  Second,  gave  unto  John  Molineux,  Daniel 
Fleming,  Bichard  Eaglesfield,  Wilfred  Lawson,  Myles  Pennington, 

t  This  dedfiion  is  confiimed  by  the  the  Act  3  &  4  Will.  lY.  c.  27,  in  the 

judgment  of  the  Exchequer  Ohamber  conflicting  judgments  of  the  Judges 

(1842)  6  Man.  &  Or.  536:   7  Scott,  in    Earl   of  Alergavenny    v.   Bract 

K.  B.222.    It  is  referred  to  as  an  (1872)  L.  B.   7  Ex.  145,  171;   41 

authority  upon  the  construction  of  L.  J.  Ex.  120,  133,  134.— B.  G. 
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T0L80N  and  Andrew  Huddleston,  and  their  heirs,  and  to  the  survivor 
Eatb.  ^^^  survivors  of  them,  and  his  and  their  heirs,  the  tenements 
aforesaid,  with  the  appurtenances,  to  the  use  of  Bichard  Tolson, 
and  Anne,  his  wife,  and  their  assignee  and  assignees  for  thcdr 
lives,  and  the  life  of  the  longer  liver  of  them,  and  after  the  death 
of  the  survivor  of  them,  to  the  use  of  Henry  Tolson,  and  the 
heirs  male  of  his  body,  begotten  or  to  be  begotten  upon  the  body 
of  Frances,  his  then  wife,  with  divers  remainders  over,  with  the 
ultimate  remainder  to  the  use  of  the  right  heirs  of  Bichard 
Tolson ;  by  virtue  of  which  gift,  and  by  force  of  the  statute  for 
transferring  uses  into  possession,  Bichard  Tolson  and  Anne,  his 
wife,  became  and  were  seised  of  the  said  tenements,  with  the 
appurtenances  in  their  demesne,  as  of  freehold,  for  the  term  of 
their  Uves,  and  the  life  of  the  longer  liver  of  them,  in  time  of 
peace,  in  the  time  of  the  said  Lord  Charles  the  Second,  by  taking 
the  esplees  thereof,  to  the  value  of  10^. ;  and  being  so  seised 
[  *218  ]  ^thereof,  Bichard  Tolson,  on  the  2nd  July,  1689,  died,  leaving 
the  said  Anne,  his  wife,  him  surviving ;  and  the  said  Anne,  on 
the  27  th  March,  1714,  died,  leaving  Henry  Tolson  her  surviving, 
who,  thereupon,  by  virtue  of  the  said  gift  and  by  force  of  the 
statute,  became  seised  of  the  said  tenements,  with  the  appur- 
tenances in  his  demesne,  as  of  fee  tail,  (to  wit,  to  him  and 
the  heirs  male  of  his  body  upon  the  body  of  Frances,  his  wife, 
begotten  or  to  be  begotten,)  in  the  time  of  peace,  in  the  time  of 
the  Lady  Anne,  late  Queen  of  England,  by  taking  the  esplees, 
dec. ;  and  Henry  Tolson,  on  the  27th  September,  1724,  died, 
leaving  Henry  Tolson,  his  son  and  heir  male  of  his  body  on  the 
body  of  the  said  Frances,  his  wife,  begotten,  him  surviving^ 
whereupon  the  right  to  the  said  tenements,  with  the  appur- 
tenances, descended  from  the  first-named  Henry  Tolson  to  the 
said  Henry  Tolson,  his  son,  as  tenant  in  tail  male,  according  to 
the  form  of  the  gifts  aforesaid,  and  the  last-named  Henry 
Tolson,  on  the  10th  September,  1729,  died,  leaving  Henry  Tolson, 
his  eldest  son  and  heir,  and  William  Tolson,  his  second  son,  him 
surviving ;  whereupon  the  right  to  the  said  tenements,  with  the 
appurtenances,  descended  to  the  last-named  Henty  Tolson,  as 
tenant  in  tail  male,  according  to  the  form  of  the  gift  aforesaid ; 
and  the  last-named  Henry  Tolson,  on  the  2nd  February,  1768, 


TOL-xxm.]     1822.    C.  P.    8  BROD.  &  B.  218—219.  617 

died  without  issue  male  of  his  body  lawfully  begotten,  leaving  Tolson 
Richard  Tolson,  son  and  heir  of  William  Tolson,  him  surviving  k^ye. 
(the  said  William  Tolson  having  died  in  the  lifetime  of  the  last- 
named  Henry  Tolson,  on  the  80th  September,  1748) ;  whereupon 
to  Richard  Tolson,  as  heir  male  of  Henry  Tolson,  his  grandfather, 
after  the  death  of  Henry  Tolson,  his  uncle,  the  right  to  the  said 
tenements,  with  the  appurtenants,  descended,  as  tenant  in  tail 
male,  according  to  the  form  of  the  gift  aforesaid ;  and  the  last- 
named  Richard  Tolson,  on  the  28rd  June,  1815,  died,  leaving 
Richard  *Henry  Tolson  the  demandant,^s  only  son  and  heir  of  [  ♦219  ] 
his  body  lawfully  begotten,  him  surviving ;  whereupon  the  right 
to  the  said  tenements,  with  the  appurtenants,  descended  to  the 
demandant,  according  to  the  form  of  the  gift  aforesaid,  for  that, 
&c.  and  therefore  he  brings  his  suit,  &c.  The  tenant,  after 
several  pleas,  upon  which  issue  was  joined,  pleaded,  25thly, 
that  the  supposed  title  and  cause  of  action,  if  any,  to  and  for  the 
tenements  aforesaid,  with  the  appurtenants  above  demanded, 
did  not  first  descend  or  fall,  by  force  of  the  supposed  gift  afore- 
said, within  twenty  years  next  before  the  suing  out  of  the 
demandant's  original  writ ;  26thly,  that  the  supposed  title  and 
cause  of  action,  if  any,  to  and  for  the  said  tenements,  did  first 
descend,  more  than  twenty  years  before  the  suing  out  of  the 
demandant's  original  writ ;  27thly,  that  the  first-named  Henry 
Tolson  died  more  than  twenty  years  before  the  suing  out  of  the 
demandant's  original  writ,  to  wit,  on  the  27th  September,  1724, 
upon  whose  decease  the  supposed  title  and  cause  of  action,  if  any, 
to  and  for  the  said  tenements,  by  force  of  the  supposed  gift, 
immediately  devolved  upon  and  fell  to  Henry  Tolson,  his  son, 
and  that  the  last  mentioned  Henry  Tolson  did  not,  upon  the 
death  of  the  first-named  Henry  Tolson,  ever  enter  into  the 
tenements  aforesaid,  with  the  appurtenants  above  demanded,  by 
force  of  the  supposed  gift  aforesaid,  after  the  death  of  the  first- 
named  Henry  Tolson,  and  that  the  supposed  title  and  cause  of 
action,  if  any,  to  and  for  the  said  tenements  aforesaid,  with  the 
appurtenants,  did  not  first  fall  to  Henry  Tolson,  the  son,  by  force 
of  the  supposed  gift  aforesaid,  upon  the  death  of  the  first-named 
Henry  Tolson,  within  twenty  years  next  before  the  suing  out  of 
the  demandant's  original  writ. 
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T0L80N  The  28th,  29th,  80th,  Slat,  and  82nd  pleas  were  substantially 

Katb.       ^^6  same,  tracing;  the  supposed  descent,  and  denymg  that  the 

[  *220  ]       said  tenements  fell  to  the  several  ^persons  upon  whom  the  said 

descent  was  supposed  to  be  cast  within  twenty  years  before  the 

suing  out  of  the  demandant's  original  writ. 

The  replication  to  these  pleas  averred,  that  the  right  did 
descend  and  fall  within  the  space  of  twenty  years  next  before  the 
suing  out  of  the  demandant's  original  writ.  Greneral  demurrer 
to  the  replication  to  the  above  pleas,  and  joinder. 

HvUocky  Serjt.  for  the  defendant : 

The  repUcation  to  the  25th,  26th,  27th,  28th,  29th,  80th,  Slst, 
and  82nd  pleas  is  ill ;  and  the  pleas  are  a  sufficient  answer  to 
the  action.  The  words  of  the  21  Jac.  I.  c.  16,  s.  1,  expressly 
enjoin,  that  the  action  shall  be  brought  within  twenty  years  after 
the  title  has  first  descended  or  fallen,  and  exclude  for  ever  the 
persons  who  do  not  enter  within  that  time,  and  their  heirs ;  bat 
the  title  of  an  estate  tail  first  descends  or  falls  on  the  first  heir  in 
tail,  who,  in  this  case,  was  the  Henry  Tolson  whose  title  accrued 
in  1724.  If  each  succeeding  heir  was  to  be  allowed  the  twenty 
years,  instead  of  that  period  being  limited  to  the  heir  on  whom 
the  title  first  descended,  the  whole  object  of  the  statute  would  be 
defeated,  and  claimants  might  start  up  against  a  possession  of 
500  years'  duration.  CottereU  v.  Dutton\  is  in  point ;  but  the 
decisions  on  the  Statute  of  Fines, t  Stowel  v.  Zouch^^  Doe  d. 
Duroure  v.  Jone8,\\  bear  closely  on  the  question,  and  are  in 
favour  of  the  defendant,  as  is  Doe  d.  George  v.  Jesaon.^ 

Vaughan,  Serjt.  for  the  demandant : 

The  question,  which  has  never  been  expressly  decided,  is, 
whether,  under  circumstances  such  as  the  present,  the 
[  *22i  ]  demandant's  title  has  not  descended  to  him  within  twenty  *years. 
As  issue  in  tail,  taking  per  forniam  dani,  he  has  a  new  and 
substantive  estate.  In  so  far  as  he  must  be  of  the  blood  of  the 
donee  in  tail,  it  is  true  he  takes  by  descent,  but  in  so  far  as  he 

t  14  E.  E.  675  (4  Taunt.  826).  ||  2  E.  E.  390  (4  T.  E.  300). 

t  4  Hen.  VH.  c.  24.  1[  8  E.   E.  408  (6  Bast,   80;    2 

§  Plowden,  353.  Smith,  236). 


voL.xxin.]     1822.    C.  P.    3  BROD.  &  B.  221—222.  619 

takes  nothing  from  his  ancestor,  but  claims  jper/o^-mam  d^mi,  he  Tolsoh 
may  be  esteemed  in  some  sort  a  purchaser.  This  Statute  of  Kate. 
Limitations  being  in  abridgment  of  common  right,  must  be 
construed  strictly ;  as  from  Penyaton  v.  Ly8ter,\  it  appears  that  the 
preceding  statute  of  82  Hen.  YIII.  c.  2,1  was  construed.  Bacon's 
Abridgment,  tit.  Limitation  of  Real  Actions,  is  to  the  same 
effect,  and  a  case  in  Brooks'  Readings.  §  It  is  true,  that,  accord- 
ing to  this  argument,  an  heir  in  tail  might  sue  at  any  distance  of 
time,  but  this  result  follows  from  the  nature  of  his  estate  being 
so  different  from  the  nature  of  heirship  in  fee.  He  has  a  new 
estate,  so  distinct,  that  if  a  tenant  in  tail  agree  to  sell  his  estate, 
and  receive  the  purchase-money,  under  an  undertaking  to  suffer 
a  recovery,  and  then  die,  the  Courts  will  not  compel  the  heir  in 
tail  to  complete  the  recovery.  MacheU  v.  Clarke,\\  Hinton  v. 
Hinton.%  Then,  the  word  "  heirs  "  is  not  found  in  the  second 
clause  of  the  first  section  of  the  statute  of  James,  from  whence  it 
may  be  presumed,  that  the  statute  did  not  intend  to  bar  them. 
In  StaweU  v.  Zouch  the  statute  began  to  run  in  the  time  of  the 
party  claiming,  and  in  CottereU  v.  Dutton  it  is  found  as  a  fact, 
that  the  tenant  in  tail  did  not  bring  his  formedon  till  fourteen 
years  after  he  came  of  age,  though  more  than  twenty  years  had 
previously  elapsed  after  the  first  descent  of  the  title.  The 
decisions  on  the  Statute  of  Fines  are  not  inconsistent  with  the 
doctrine  now  contended  for,  as  that  statute  expressly  includes 
privies  within  its  operation. 

HuUocky  in  reply  :  [  222  ] 

If  a  tenancy  in  tail  can  in  any  way  be  deemed  an  estate  by 
purchase,  the  rule  in  Shelley's  case  falls  to  the  ground.  The 
heir  in  tail  is  not  compelled  to  complete  a  sale  begun  by  his 
ancestor,  because  that  would  operate  as  a  new  mode  of  barring 
estates  tail.  The  Statutes  of  Limitations  have  always  received  a 
liberal  construction,  and  the  argument  derived  from  the  82  Hen. 
YIII.  does  not  apply;  the  statute  of  James  having  passed, 
because  the  preceding  statute  was  found  insufficient  for  quieting 
possession.    The  Statute  of  Fines  is  couched  in  nearly  the  same 

t  Cro.  Eliz.  896.  §  P.  133. 

t  Bepealed  Stat.  Law  Bey.  Act,  ||  2  Ld.  Bay.  778. 

1887.  IF  2  Ves.  sen.  632. 
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ToLBON  words  as  the  statute  of  James,  but  the  statute  of  James  is  the 
Kate.  stronger,  by  the  introduction  of  the  word  "  first."  In  Murray  v. 
East  India  Company,^  Abbott,  Gh.  J.  says, ''  The  several  Statutes 
of  Limitation,  being  all  in  pari  materia,  ought  to  receive  a  uniform 
construction,  notwithstanding  any  slight  variations  of  phrase,  the 
object  and  intention  being  the  same." 

Dallas,  Gh.  J. : 

I  am  of  opinion,  in  this  case,  that  the  statute  begins  to  run 
from  the  time  the  title  or  cause  of  action  first  falls  or  accrues ; 
and  I  am  of  this  opinion,  on  the  words  of  the  statute,  on  the 
construction  of  them,  on  the  reason  of  the  thing ;  and  if  it  be 
necessary,  on  the  authority  of  decided  cases,  and  of  one  in 
particular  which  was  heard  in  this  Gourt. 

I  cannot  agree  in  the  position  that  statutes  of  this  description 
ought  to  receive  a  strict  construction ;  on  the  contrary,  I  think 
they  ought  to  receive  a  beneficial  construction,  with  a  view  to  the 
mischief  intended  to  be  remedied,  and  this  is  pointed  out  by  the 
very  first  words  of  the  statute,  which  are,  "  For  quieting  of  men's 
estates  and  avoiding  of  suits."  It  is,  therefore,  that  this  statute, 
[  •223  ]  and  all  others  of  this  description,  are  termed  by  *Lord  Eenyon, 
statutes  of  repose,  and  long  before  and  since  the  passing  of  this 
statute,  this  has  been  the  principle  which  has  guided  the  Courts 
in  the  construction  of  them.  First  then,  the  words  of  the  statute 
are,  ''  all  writs  of  formedon  shall  be  sued  and  taken  within 
twenty  years  next  after  the  title  and  cause  of  action  first 
descended  or  fallen,  and  at  no  time  after  the  said  twenty  years.*' 
And  when  did  the  title  in  this  case  first  descend  or  fall?  It 
descended  first  on  that  tenant  in  tail,  who  suffered  twenty  years 
to  elapse  without  taking  any  steps  to  assert  his  right.  Are  then 
his  heirs  barred  by  his  neglect  ?  For  this  it  is  only  necessary  to 
refer  to  the  subsequent  .words  of  the  statute,  ''  that  no  person  or 
persons  shall  at  any  time  hereafter  make  any  entry  into  any 
lands,  tenements,  or  hereditaments,  but  within  twenty  years  next 
after  his  or  their  right  or  title  which  shall  hereafter  first  descend 
or  accrue  to  the  same,  and  in  default  thereof,  such  persons  so  not 
entering,  and  their  heirs,  shall  be  utterly  excluded  and  disabled 
t  5  B.  ft  Aid.  215  (to  be  reported  in  24  R.  R.). 
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from  such  entry  after  to  be  made."  On  the  construction  of  this  tolson 
statute,  the  object  of  which  is  to  quiet  estates,  is  it  falling  in  Kaye. 
with  the  object  of  the  statute,  (when  it  draws  a  line  as  to  the 
party  who  shall  claim)  to  say  that  after  140  years,  or  at  any 
distance  of  time,  it  shall  be  competent  for  the  issue  in  tail  to  set 
up  a  claim  of  this  description  ?  If  so,  instead  of  being  a  statute 
*'  for  quieting  of  men's  estates,"  it  would  produce  the  contrary 
effect,  and  unsettle  all  the  titles  in  the  kingdom.  Therefore, 
construing  the  statute  reasonably,  and  with  reference  to  its 
object,  it  is  clear  the  writ  must  be  sued  out  within  twenty 
years  after  the  title  first  descends,  and  that  has  not  been  done  in 
the  present  instance.  As  to  cases,  I  refer  to  Doe  d.  George 
V.  Je88on,\  for  the  language  of  Lord  Ellenbobouoh.  '^  The 
lime  allowed  by  the  statute  *for  making  an  entry  might  be  [  *224  ] 
indefinitely  extended  if  the  construction  contended  for  by  the 
plaintiff  were  to  be  admitted.  There  is  no  calculating  how  far 
it  might  be  carried  by  parents  and  children  dying  under  age,  or 
continuing  under  other  disabilities  in  succession."  And  then 
applying  himself  to  statutes  of  this  description,  he  says,  '*  The 
statute  meant,  that  the  heir  of  every  person,  to  which  person  a 
right  of  entry  had  accrued  during  any  of  the  disabilities  there 
stated,  should  have  ten  years  from  the  death  of  his  ancestor  to 
whom  the  right  first  accrued  during  the  period  of  disability,  and 
who  died  tmder  such  disability."  That  language  was  afterwards 
adopted  by  the  rest  of  the  Court.  But,  it  is  said,  that  there  is  a 
distinction  between  the  heir  of  one  seised  in  fee,  and  the  heir  of  a 
donee  in  tail,  because  the  former  takes  clearly  by  descent,  the  latter 
performam  doni.  That  distinction  was  taken  in  Cotterell  v.  Dutton, 
but  it  was  repudiated  by  Heath  and  Chambbe,  JJ.  and  the  case  is 
an  authority  in  point  to  shew,  thai  the  statute  runs  from  the 
time  when  the  title  first  descends  or  falls.  On  this  ground,  there- 
fore, judgment  must  be  given  for  the  defendant. 

Pabk,  J. : 

It  has  been  the  endeavour  of  the  jurisprudence  of  all  civilized 
countries,  to  give  repose  to  the  possession  of  property,  and  the 
question  is,  whether  we  shall  not  give  the  best  effect  to  this 
t  8  E.  R.  408,  411  (6  East,  80,  84;  2  Smith,  236). 
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T0L80N  statute,  by  holding  that  the  time  specified  begins  to  ran  from  the 
Ka^te.  period  when  the  title  first  descends  or  falls.  It  has  been  urged, 
that  the  plaintiff's  case  is  entitled  to  the  indulgent  consideration 
of  the  Court,  but  I  think  the  indulgence  ought  to  incline  the 
other  way ;  for,  unless  the  limit  pointed  out  by  the  statute  be 
observed,  no  man  is  safe,  but  may  be  reduced  to  poverty  after  long 
and  undisputed  possession.  I  agree  in  the  observations  made  by 
[  *225  ]  T^y  Lord  on  the  statute  of  James,  and  that  the  ^preamble  of  the 
statute  settles  this  question :  how  should  we  quiet  men's  estates 
if  we  acceded  to  the  arguments  advanced  on  the  part  of  the 
demandant  ?  CottereU  v.  Duttouy  if  not  exactly  in  point,  is  as 
nearly  so  as  can  be,  and  if  any  argument  could  arise  on  the 
course  of  courts  of  equity,  Mansfield,  CIl  J.  who  was  conversant 
with  those  courts,  was  capable  of  giving  it  its  due  weight;  he 
also  puts  the  similarity  between  the  cases  on  the  statute  of 
James,  and  the  cases  on  the  Statute  of  Fines.  As  to  the  argu- 
ments on  the  construction  of  the  32  Hen.  VIII.,  it  is  clear  the 
statute  of  James  passed,  because  the  former  had,  been  found 
insufficient  for  its  purpose.  Under  all  the  circumstances  of 
this  case  I  think  the  judgment  must  be  for  the  defendant. 

BURBOUGH,  J. : 

The  Statute  of  Limitations  was  intended  to  quiet  possessions, 
and  particularly  as  to  landed  property ;  and  we  are  to  carry  into 
effect  the  object  of  the  statute  ;  now,  if  men  were  permitted  to  lie 
by  till  deeds  and  evidences  were  lost,  no  one  could  be  safe,  and 
they  might  lie  by  to  any  length  of  time,  if  they  could  exceed  the 
time  prescribed  by  the  statute.  The  only  question  we  have  to 
decide  here  is,  whether  the  replications  to  the  seven  last  pleas  are 
good,  and  I  think  that  all  which  do  not  allege  a  seisin  in  the 
demandant  within  20  years,  are  bad.  There  is  no  such  allegation 
here.  It  is  clear,  that  in  the  formedon  it  is  not  necessary  to 
allege  a  seisin  in  the  donees,  because  it  is  sufficient  if  a 
declaration  be  certain  to  a  certain  intent  in  general,  but  in  the 
after  pleading  there  must  be  a  higher  degree  of  certainty, 
especially  when  the  very  point  which  would  confer  a  title  is 
denied.  It  is  clear,  that  by  the  demurrer,  it  must  be  taken  for 
granted,  that  the  demandant  was  not  seised  within  20  years ;  if 
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80,  when  did  the  title  first  descend?  immediately  on  the  death       tolson 
of  Henry  Tolson,  and  the  formedon  should  have  been  brought       rate. 
within  20  years    after    that  event.      The    formedon  being  a 
^proceeding  under  the  statute  West.  2,  if  one  tenant  in  tail      [  *226  ] 
discontinues,  his  heirs  are  put  to  a  mere  right  and  cannot  bring 
their  formedon.     Hunt  v.  Bum  A     There  is  a  strong  analogy 
between  the  cases  on  the  Statute  of  Fines,  and  on  this  statute  ; 
but  I  object  to  Brooks'  readings  as  authority.     They  were  no 
more  than  lectures,  and  the  case  cited  from  them  has  no  bearing 
on  the  subject,  because  the  action  was  wrong,  and  the  plaintiff, 
therefore,  out  of  Court. 

BiGHABDSON,  J. : 

The  question  on  this  record  is,  whether  the  20  years  under  the 
statute  of  James  begin  to  run  when  the  title  descends  to  the  first 
heir  in  tail,  or  whether  each  succeeding  tenant  has  a  right  to  sue 
during  20  years  after  the  decease  of  his  predecessor.  In  my 
opinion,  the  words  of  the  statute  are  a  sufficient  answer  to  the 
present  demandant.  The  first  section  of  the  statute  is  divided 
into  four  clauses :  the  first  clause  relates  to  proceedings  or  rights 
in  existence  at  the  time  of  the  passing  of  the  statute ;  the  second, 
to  such  as  should  arise  afterwards.  The  first  clause  enacts,  that 
"  all  writs  of  formedon  in  descender,  formedon  in  remainder,  and 
formedon  in  reverter,  at  any  time  hereafter  to  be  sued  or  brought 
of,  or  for  any  manors,  lands,  tenements  or  hereditaments, 
whereunto  any  person  or  persons  now  hath  or  have  any  title,  or 
cause  to  have  or  pursue  any  such  writ,  shall  be  sued  and  taken 
within  20  years  next  after  the  end  of  this  present  session  of 
parliament.  And  after  the  said  20  years  expired,  no  such  person 
or  persons,  or  any  of  their  heirs,  shall  have  or  maintain  any  such 
writ  of,  or  for  any  of  the  said  manors,  lands,  tenements  or 
hereditaments ;"  if  they  do  not  enter  within  the  time  prescribed 
by  the  statute,  what  is  the  consequence?  ''  that  such  persons,  so 
not  entering,  shall  be  utterly  excluded  and  disabled  from  such 
entry  after  to  be  made."  Upon  this  branch  *of  the  first  section,  [  •227  ] 
it  is  clear  on  the  words  of  the  statute,  that  if  a  person  who  was 
entitled  at  the  passing  of  the  statute,  did  not  sue  within  20  years, 
t  2  8alk.422;  1  Lutw.  779. 
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ToLBON  he  and  his  heirs  were  barred.  Bat  it  is  arged,  that  in  the  second 
kj^yb  clause,  the  word  "  heirs  "  is  not  found ; — true ;  but  it  would  be 
extraordinary  if  we  should  put  a  construction  on  that  clause 
different  from  the  construction  on  the  first.  The  second  clause 
runs  thus, "  and  that  all  writs  of  formedon  in  descender,  formedon 
in  remainder,  and  formedon  in  reverter,  of  any  manors,  lands, 
tenements,  or  other  hereditaments  whatsoever,  at  any  time 
hereafter  to  be  sued  or  brought  by  occasion,  or  means  of  any  title 
or  cause  hereafter  happening,  shall  be  sued  and  taken  within  20 
years  next  after  the  title  and  cause  of  action  first  descended  or 
fallen,  and  at  no  time  after  the  said  20  years."  What  is  the 
meaning  of  the  words  "  next  after  the  title,  and  cause  of  action 
first  descended  or  fallen  ?  "  We  must  put  on  the  words  of  this 
clause  a  construction  consistent  with  the  words  of  the  first,  and 
whether  for  a  cause  of  action  arising  before  or  after  the  passing 
of  the  statute,  persons  not  suing  in  time,  and  their  heirsy  are 
barred.  The  decisions  on  this  statute  are  not  numerous,  but 
CottereU  v.  Dutton  is  in  point,  and  the  distinction  between  the 
heir  of  tenant  in  fee,  and  the  heir  of  tenant  in  tail,  was  urged  in 
that  case  as  it  has  been  in  the  present^  but  was  overruled,  and 
Heath,  J.  stated  that  no  such  difference  existed.  That  learned 
Judge  put  the  same  construction  on  this  statute  as  I  am  bound 
to  do ;  and  according  to  that  construction,  it  appears  that  this 
title  is  stale.  I  think  it  unnecessary  to  advert  to  the  Statute  of 
Fines,  but  if  I  were  to  do  so,  I  should  think  it  right  to  put  the 
same  construction  on  all  the  Statutes  of  Limitation  pursuant  to 
the  dictum  of  Abbott,  Ch.  J.  in  Murray  v.  East  India 
Company. 
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5  &  6  MOORE. 

[Note.—The  5th  and  6th  volumes  of  J.  B.  Moore's  reports  in 
the  Common  Pleas  ran  concurrently  with  2  &  8  Broderip  & 
Bingham.  It  has  been  found  in  almost  every  case  of  importance 
contained  in  both  reports  that  the  report  in  Broderip  &  Bingham 
is  the  more  concise,  without  omitting  anything  material  con- 
tained in  Moore.  The  reports  in  Broderip  &  Bingham  are  also 
those  usually  cited :  they  are  therefore  (with  the  exception  of 
FtHler  V.  Abrahams,  p.  626)  below  adopted  by  preference. — ^R.C] 


C.    p.    MICHAELMAS    TERM. 


DOE,    ON  THE   Demise  op    EUDD    and    BAEBEE,  imi. 

V.   GOLDING.  ""— 

(6  Moore,  231—232.)  t  281  ] 

Where  a  lease  contained  two  clauses  for  re-entry,  the  one,  m  case  the 
yearly  rent  of  300/.  was  in  arrear  thirty  days  after  it  became  payable ; 
and  the  other,  in  case  the  yearly  rent  were  in  arrear,  which  was  stated 
to  be  payable  half-yearly  at  Lady-day  and  Michaelmas :  Held,  that  the 
landlord  had  a  right  to  re-enter  on  non-payment  of  each  half-year's 
rent,  as  the  former  clause  contained  the  description  of  the  amount  to  be 
annually  paid,  and  the  latter  the  times  of  payment. 

This  was  an  action  of  ejectment.  The  declaration  contained 
two  several  demises ;  the  one  from  Barber,  and  the  other  from 
Budd. 

At  the  trial  of  the  cause  before  Bichardson,  J.  at  the  last 
Assizes  at  Norwich,  it  appeared,  that  Badd  was  the  owner  of  the 
premises,  and  that  the  defendant  held  under  a  lease  from  him, 
which  would  expire  at  Michaelmas,  1824 ;  that  there  were  two 
conditions  of  re-entry  contained  in  it ;  first,  a  right  of  re-entry 
if  the  yearly  rent  of  800Z.  was  in  arrear  and  unpaid  thirty  days 
after  it  became  payable ;  and  secondly,  a  similar  power,  in  case 
the  yearly  rent  was  in  arrear,  which  was  stated  to  be  payable 
half-yearly,  viz.  at  Lady-day  and  Michaelmas.    It  was  proved 
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Doe         that  the  defendant  had  paid  rent  to  Lady-day,  1820,  under  & 
EuDD       distress,  and  that  haU-a-year's  rent  became  due  at  Michaelmaa 
GoLDiNo.     following,  and  that  the  demises  were  laid  on  the  1st  of  January, 
1821.    The  jury  found  a  verdict  for  the  plaintiff. 

Blossetf  Serjt.  now  applied  for  a  rule  nm,  that  such  verdict 

might  be  set  aside  and  a  nonsuit  entered ;  and  submitted,  that 

the  plaintiff  had  no  right  to  re-enter  until  thirty  days  after  one 

[  •232  ]      whole  year's  rent  had  become  payable,  and  *more  particularly 

so,  as  a  clause  of  forfeiture  must  be  construed  most  strictly. 

But  the  GouBT  were  of  opinion,  that  he  had  a  right  to  re-enter 
on  non-payment  of  each  half-year's  rent,  and  that  the  former 
clause  contained  the  description  of  the  amount  of  the  rent  to  be 
annually  paid,  and  the  latter  the  times  of  payment. 

JRvle  refused. 


1821.  FTJLLEE  r.   ABEAHAM8  and  Others. 

-^^^-  (6  Moore,  316—318 ;  S.  C.  3  Bred.  &  Bing.  116.) 

[  316  ]  Where  the  plaintiff,  on  the  sale  of  a  barge  by  auction  under  an  execu- 

tion, addressed  the  company,  stating  that  he  had  built  it  for  the  person 
against  whom  the  execution  was  issued,  who  had  not  paid  him  for  it ; 
on  which  no  person  bid  against  him,  but  the  auctioneer  refused  to  knock 
it  down  to  him  at  his  first  bidding,  when  a  friend  of  his  made  another 
bidding,  and  the  plaintiff  advanced  one  shilling  more,  and  paid  a  deposit 
in  part  of  the  purchase-money :  Held,  that  he  did  not  acquire  any  pro- 
perty in  the  barge  imder  the  sale. 

This  was  an  action  of  trover  for  a  barge,  which  had  been  built 
by  the  plaintiff  for  a  person  of  the  name  of  Bradshaw. 

At  the  trial  of  the  cause  before  Dallas,  Ch.  J.  at  Guildhall,  at 
the  sittings  after  the  last  Hilary  Term,  it  appeared  that  the 
barge  had  been  taken  in  execution  by  the  sheriff  for  a  debt  due 
from  Bradshaw  to  one  Humphreys,  and  that  it  had  accordingly 
been  put  up  to  sale  by  auction  under  the  execution ;  that  the 
plaintiff  attended  such  sale,  apd  stated  to  the  company,  that 
Bradshaw  had  not  paid  him  for  the  barge ;  that  he  had  used 
him  very  ill ;  and  he  appealed  to  their  feelings,  whether  it  was 
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not  a  great  hardehip  on  his  part ;  and  that  it  would  be  a  pity  to  Fitllbr 
bid  against  a  poor  man.  The  barge,  however,  was  put  up  at  501.  ABBAiiAiiri 
on  which  the  plaintiff  bid  62Z.  and  no  one  appearing  to  bid 
against  him,  the  auctioneer  refused  to  knock  it  down  to  him ;  on 
which  a  friend  of  the  plaintiff^s  bid  one  guinea  more,  and  the 
plaintiff  advanced  another  shilling,  when  it  was  knocked  down 
to  him,  and  he  paid  15Z.  deposit  in  part  of  the  purchase  money. 
It  was  also  proved,  that  the  barge,  at  the  time  of  the  sale,  was 
worth  150Z. ;  that  the  defendant  Abrahams  was  the  auctioneer, 
and  that  he  afterwards  declared  it  was  not  a  fair  sale ;  that  the 
barge  was  afterwards  re-sold  by  him  under  the  order  of 
Humphreys,  when  she  fetched  one  hundred  guineas. 

His  Lordship  intimated  a  strong  opinion  that  under  the 
circumstances,  the  sale  to  the  plaintiff  could  not  be  considered  as 
a  valid  sale,  but  left  it  to  the  jury  whether  it  was  so  or  not;  and 
they  found  a  verdict  for  the  plaintiff. 

Vaughatif  Serjt.  in  the  last  Easter  Term,  obtained  a  rule  nisi, 
that  this  verdict  might  be  set  aside,  and  a  new  trial  ^granted,  on      l*'i^7  \ 
the  ground  that  the  sale  to  the  plaintiff  was  invalid  and  unfair, 
and  that  the  verdict  was  directly  contrary  to  the  opinion  of  his 
Lordship  who  tried  the  cause. 

Pell,  Serjt.  now  shewed  cause,  and  submitted,  that  the 
plaintiff  was  entitled  to  retain  his  verdict ;  first,  as  it  did  not 
appear  that  the  deposit  he  had  paid  at  the  sale  had  ever  been 
returned  to  him ;  secondly,  as  by  the  terms  of  the  conditions  of 
sale,  the  barge  was  to  be  at  the  risk  of  the  purchaser  imme- 
diately after  the  sale :  if,  therefore,  she  had  been  damaged  or 
lost  after  the  sale  took  place,  the  plaintiff  alone  would  have  been 
liable  to  such  loss,  and  the  seller  might  have  called  on  him  for 
the  remainder  of  the  purchase  money ;  thirdly,  that  there  was 
no  fraud  whatever  adopted  by  the  plaintiff  at  the  sale,  although 
it  was  improper  in  his  making  representations  so  as  to  prevent 
others  from  bidding;  that  it  did  not  appear  that  he  had 
employed  any  person  to  bid  for  him ;  and  that  it  was  extremely 
hard  that  the  barge  should  be  taken  from  him  when  he  had 
received  nothing  for  it  from  the  person  for  whom  he  had  built 

8  S  2 
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Fuller  it.  If  the  auctioneer  thought  that  the  representations  made  by 
ABBi^AMs.  the  plaintiff  deterred  others  from  bidding,  he  should  not  have 
proceeded  with  the  sale ;  instead  of  which  he  took  the  chance  of 
other  persons  bidding,  and  the  barge  was  eventually  knocked 
down  to  the  plaintiff.  At  all  events,  the  verdict  is  not  against 
law,  and  whether  the  sale  was  valid  or  not,  was  a  mere  matter  of 
fact  for  the  jury  to  determine ;  and  as  there  was  no  fraud  or 
connivance  proved  against  the  plaintiff,  such  verdict  cannot  now 
be  disturbed. 

Vaughan,  Serjt.  in  support  of  the  rule,  was  stopped  by  the 

COUBT. 

Dallas,  Ch.  J. : 

I  certainly  left  the  question  to  the  jury,  whether  the  plaintiff 
purchased  the  barge  at  the  sale  fairly  or  not.  I  thought  at  the 
[  *3i8  ]  time  that  he  had  not,  *and  still  continue  of  the  same  opinion. 
The  plaintiff  appealed  to  the  feelings  of  the  company  collected  at 
the  auction,  and  said  that  he  had  not  been  paid  for  the  barge ; 
that  he  was  nearly  ruined,  and  remarked  that  it  would  be  a  pity 
that  any  one  should  bid  against  him.  The  auctioneer  afterwards 
said  that  in  his  opinion  it  was  not  a  fair  sale,  and  that  he  could 
obtain  no  bidding  against  the  plaintiff's  first  offer,  tintil  a  friend 
of  his  bid  another  guinea,  and  said  to  the  plaintiff,  ''  Now  Fuller, 
go  on,  and  they  must  deliver  the  barge  to  you  ;  "  that  the  plain- 
tiff then  bid  another  shilling,  on  which  it  was  knocked  down  to 
him.  Under  these  circumstances,  notwithstanding  the  jury  have 
found  a  verdict  for  the  plaintiff,  I  think  it  cannot  stand,  and 
consequently  that  there  must  be  a  new  trial. 

BURROUOH,  J. : 

It  would  be  too  much  to  allow  the  plaintiff  to  avail  himself  of 
his  own  trick.  If  a  person  employ  puffers  to  bid  for  him  at  an 
auction,  it  is  a  fraud  and  invalidates  the  sale,  so  that  the  pur- 
chaser cannot  be  compelled  to  complete  the  contract ;  that  was 
decided  in  Howard  v.  Castle  A    Here  the  plan  adopted  by  the 

t  3  B.  E.  296  (6  T.  E.  642). 
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plaintiff  was  worse  than  employing  puffers ;  for  after  he  had  Pulleb 
appealed  to  the  feelings  of  the  company,  it  appeared  that  none  abbahams. 
of  them  would  bid  against  him ;  and  when  the  auctioneer  refused 
to  knock  down  the  barge  to  him  on  his  first  bidding,  one  of  his 
friends  advanced  a  guinea ;  and  on  the  plaintiff's  bidding  one 
shilling  more,  it  was  the  duty  of  the  auctioneer  to  knock  the 
article  down  to  him,  as  being  the  highest  bidder.  Besides,  it 
appears  that  the  verdict  of  the  jury  was  directly  contrary  to  the 
opinion  of  his  Lordship  who  tried  the  cause. 

Ruk  absolute. 


C.   p.   HILAKY  TERM. 


GODFEEY,    AN  Infant    (suing  by  DAY,    his  next        1822. 
Fkiend),   v.  wade.  '^—'' 

(6  Moore,  488.)  t  *®®  ^ 

A  submiBsioxi  by  an  infant  is  (like  his  other  contracts)  not  void,  but 
merely  voidable. 

-  BosANQirjBT,  Serjt.  moved  for  judgment  as  in  case  of  a  nonsuit, 
on  an  affidavit  which  stated,  that  this  cause  was  set  down  for  trial 
at  the  last  Assizes  at  Buckingham  ;  that  the  defendant's  briefs 
were  prepared  and  delivered  to  counsel,  when  a  reference  was 
proposed  on  the  part  of  the  plaintiff,  and  acceded  to  by  the 
defendant ;  that  the  submission  was  by  parol ;  that  the  record 
had  been  withdrawn,  and  an  award  made  in  favour  of  the  defen- 
dant, and  that  the  arbitrator  had  directed  the  plaintiff  to  pay  all 
costs;  that  the  payment  of  those  costs  had  been  duly  demanded 
from  the  plaintiff  and  refused. 

The  learned  Serjeant  suggested,  that  as  the  submission  had 
been  merely  by  parol,  the  defendant  had  no  remedy  to  enforce 
the  performance  of  the  award  by  attachment,  as  it  could  n6t  foe 
made  a  rule  of  Court ;  and  that  as  the  plaintiff  was  under  age  at 
the  time  of  the  submission,  the  defendant  was  also  deprived  of 
any  remedy  that  he  might  have  against  him. 
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GoDFRBT        But  the  CouBT  held,  that  notice  should  be  given  the  plaintiff 

Wadk.       that  the  award  had  been  made,  and  that  he  should  be  asked 

whether  he  would  abide  by  it  or  not ;  and  that  if  he  refused  to 

do  so,  the  defendant  might  carry  down  the  record,  and  proceed 

to  trial  by  proviso. 


1822.  HARDY  V.  INNES. 

-^f^^'  (6  Moore,  574—579.) 

[  674  ]  Where  indigo  was  insured  at  and  from  the  loading  port  to  the  port  of 

delivery,  and  the  ship  was  sunk  at  the  former  port,  in  oonsequenoe  of 
which  the  indigo  was  immersed  in  salt  water,  and  after  survey  was  sold 
by  public  auction  there,  and  a  verdict  was  found  for  the  assured  for  the 
sum  claimed  in  the  declaration,  subject  to  a  reference  to  an  arbitrator  to 
ascertain  the  amount  of  such  loss,  who  awarded  a  loss  of  41/.  loj.  li)d. 
per  cent,  on  the  defendant's  subscription  :  The  Court  refused  to  set 
aside  such  award,  although  it  appeared  that  the  indigo  had  been  dried 
by  the  purchasers  at  the  loading  port,  and  afterwards  re-ahipped  by 
them  in  other  vessels,  and  that  on  its  arrival  at  the  port  of  delivery,  it 
produced  nearly  as  much  as  if  it  had  received  no  injury  whatever. 

This  was  an  action  on  a  policy  of  assurance  effected  on  the 
6th  March,  1821,  at  and  from  Jamaica  to  the  United  Eingdom, 
to  the  amount  of  8,000{.,  on  indigo  and  other  goods,  indigo 
valued  at  44/.  per  seron,  by  ship  or  ships,  irhieh  was  afterwards 
declared  to  be  on  indigo  by  the  ship  Hamngton ;  and  the  pkia- 
tiff,  in  his  declaration,  stated  the  interest  to  be  in  one  Anthony 
Haynes,  and  averred  a  loss  by  perils  of  the  sea. 

At  the  trial  of  the  cause  before  Park,  J.  at  GuildhaU,  at  the 
sittings  after  the  last  Trinity  Term,  it  appeared  that  one  hundred 
and  ten  serons  of  indigo  were  shipped  on  board  the  Harrington, 
on  the  27th  January,  1821,  at  Kingston,  Jamaica,  and  that  on 
the  80th  of  that  month,  she  was  upset  there  and  sunk,  in  con- 
sequence of  a  squall  of  wind,  and  that  the  indigo  was  under 
water,  and  part  of  it  got  out  of  the  vessel  on  the  same  day  she 
was  upset,  and  the  other  part  of  it  on  the  following  day ;  that  at 
the  time  the  accident  occurred,  the  vessel  had  but  little  ballast 
on  board,  and  that  the  indigo  was  sold  by  public  auction  at 
Kingston,  partly  on  the  81st  January,  and  the  remainder  on  the 
following  day,  and  that  a  loss  arose  upon  such  sale  to  the 
amount  of  71/.  per  cent. ;  that  it  was  washed  by  the  purchasers 
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-with  fresh  water,  and  exposed  to  the  sun  to  dry,  and  afterwards  Hardy 
repacked  in  fresh  skins,  and  shipped  to  England  by  several  inmeb. 
vessels,  in  the  course  of  February  and  March,  1821,  and  arrived 
in  London  in  due  course ;  that  the  Harrington  was  repaired  a 
49hort  time  after  the  accident,  and  sailed  from  Kingston  on  the  Slst 
March  for  London,  where  she  also  arrived  in  due  course,  and 
that  when  the  indigo  arrived  there,  it  sold  from  4s.  6d.  to  5s.  per 
pound.  The  grounds  of  defence  made  on  the  part  of  the  defen- 
dant were,  first,  that  the  ship  was  not  sufficiently  ballasted  when 
the  accident  happened  at  Kingston ;  and  secondly,  that  the 
underwriters  were  liable  only  to  an  average,  and  not  to  a  total 
loss  with  benefit  of  salvage. 

The  learned  Judge  left  it  to  the  jury  to  say,  first,  whether  the  [  675  ] 
fihip  was  properly  ballasted  at  the  time  of  the  accident  ?  and 
secondly,  whether  the  sale  of  the  indigo  was  fair?  and  he 
observed,  that  there  could  not  be  any  claim  for  a  total  loss,  as 
there  had  been  no  abandonment.  The  jury  found  both  those 
questions  in  the  affirmative,  on  which  a  verdict  was  entered  for 
the  plaintifif  for  5001.  being  the  amount  of  the  damages  alleged 
in  the  declaration,  subject  to  a  reference  to  an  arbitrator,  who 
was  to  ascertain  and  settle  the  amount  of  the  loss  the  plaintiff 
was  entitled  to  recover  from  the  defendant.  The  arbitrator 
afterwards  made  his  award,  and  awarded  that  the  damages  found 
by  the  jury  should  be  reduced  to  the  sum  of  2061.  19s.  Id.,  being 
at  the  rate  of  about  41Z.  158.  lOd.  per  cent,  on  the  defendant's 
flubscription. 

Pell,  Serjt.  in  the  last  Term,  obtained  a  rule  nisi,  that  this 
verdict,  and  the  award,  should  be  severally  set  aside  and  a  new 
trial  granted ;  or  the  damages  reduced  to  such  sum  as  the  Court 
should  think  fit  to  direct.  He  founded  his  motion  on  an  affidavit 
stating  the  above  circumstances,  and  that  on  the  attendance 
before  the  arbitrator,  the  plaintiff's  attorney  produced  na  other 
evidence  than  the  account  sales  of  the  hundred  and  ten  serons  of 
indigo  made  in  Jamaica,  on  the  Slst  January  and  1st  February, 
1821,  and  a  statement  of  loss,  made  up  on  the  principle  of  a  total 
loss  with  benefit  of  salvage,  and  insisted  upon  the  plaintiff's  right 
to  recover  as  for  such  loss,  by  giving  credit  only  for  the  net  pro- 
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HABD7  ceeds  on  the  sale  of  the  indigo  at  Jamaica :  that  the  solicitor  for 
isvEB,  the  defendant  protested  against  that  account  being  received  by 
the  arbitrator,  and  required  the  plaintiff's  attorney  to  produce 
the  average  charges,  to  enable  an  account  to  be  made  up  as  for 
an  average  loss,  which  he  declined  to  do.  It  was  also  sworn, 
that  if  the  loss  in  question  was  to  be  made  up  as  an  average  loss, 
the  same  would  not  amount  to  15Z.  per  cent.,  the  indigo  having 
sold  in  London  at  prices  nearly  equal  to  other  indigo  of  a  like 
[  *fi76  ]  description,  which  had  been  shipped  in  ^another  vessel,  and  which 
arrived  in  London  without  sustaining  any  injury  whatever. 

[After  argument  upon  the  rule  the  Goubt  took  time  for  con- 
sideration :] 

[  678  ]       Dallas,  Ch.  J.  on  a  subsequent  day,  delivered  the  judgment  of 
the  Goubt  as  follows  : 

The  only  qu^sstion  in  this  case  is,  whether  the  arbitrator  has 
proceeded  on  a  right  principle  in  making  his  award,  and 
whether  he  has  considered  the  loss  in  question  as  a  total  or  an 
average  loss  ?  It  has  been  justly  observed,  in  a  valuable  Treatise 
on  the  Law  of  Insurance,!  that  the  subject  of  an  average  loss 
seems  to  be  of  all  others  the  most  intricate  and  perplexing. 
That  this  case  is  not  without  difSculty,  is  manifest  from  the 
manner  in  .which  it  has  been  treated  at  the  Bar,  and  the  atten- 
tion the  Gourt  has  paid  to  it  since  the  argument.  The  rule  laid 
down  in  Lewis  v.  Mucker  [2  Burr.  1167],  is  inapplicable  to  the 
present  question,  as  the  loss  insured  against  did  not  depend  on 
the  fluctuation  of  the  market,  nor  did  the  goods  so  insured 
arrive  at  their  port  of  destination,  as  they  were  sold  at  their  port 
of  loading  in  a  damaged  state,  and  the  produce  of  the  sale  there 
was  far  less  than  if  they  had  been  dried  .and  forwarded  to  their 
port  of  delivery.  Suppose  the  original  value  of  the  indigo  at  the 
port  of  loading  was  8,000!.,  and  from  the  injury  sustained  the 
gross  proceeds  at  the  port  of  delivery  would  have  amounted  to 
4,000!.,  whereas  if  it  had  not  been  damaged,  it  would  have  pro- 
duced 5,000!.,  the  difference  would  be  one  fifth,  and  the  insurer 
;would  be  bound  to  pay  one-fifth  of  the  original  or  insured  value ; 
t  See  Park,  J.  on  Insurance,  6th  ed.  133. 
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but  if  on  the  sale  at  the  loading  port,  it  produced  only  1,500Z.  ha&dt 
applying  the  rule  as  laid  down  in  Letvis  v.  RiLcker,  the  assured  isskss. 
would  only  be  entitled  to  one-half  the  original  or  insured  value, 
although  he  had  a  right  to  expect  that  it  would  have  fetched  4,0002. 
if  it  had  been  sold  at  the  port  of  delivery.  It  is  quite  clear,  that 
the  assured  is  entitled  to  a  compensation,  as  the  loss  in  question 
arose  by  a  peril  insured  against,  although  it  might  have  been 
disadvantageous  to  the  underwriters  that  the  sale  should  have 
taken  place  at  the  loading  port,  as  the  indigo  in  question  was  of 
far  less  value  there  than  it  would  have  been  if  it  had  been  dried 
and  *disposed  of  at  the  port  of  delivery.  If,  however,  the  sale  C  **^^®  3 
were  fair  and  bond  fide  made,  it  was  not  incumbent  on  the 
assured  to  prove  what  price  the  purchasers  at  Jamaica  eventually 
obtained  for  the  indigo,  after  it  had  been  dried  and  re-manufac- 
tured by  them ;  nor  could  they  be  called  on  by  the  assured  to 
render  an  account  of  the  charges  incurred  by  them  to  make  it 
marketable  in  this  country.  When  they  made  the  purchase,  it 
was  a  chance  whether  it  would  eventually  turn  out  to  any 
advantage,  and  it  was  bought  on  mere  speculation.  Besides,  it 
might  have  been  carried  to  Bristol  or  Liverpool,  where  in  all 
probability,  it  would  not  have  produced  so  great  a  price  as  it  did 
in  London.  On  the  whole,  therefore,  as  it  appears  to  the  Court 
that  justice  has  been  done,  and  we  cannot  lay  down  a  better  rule 
than  that  adopted  by  the  arbitrator,  we  are  of  opinion  that  there 
is  no  substantial  reason  for  setting  aside  the  award  which  he  has 
made,  and  this  rule  must  consequently  be 

Discharged. 


ATTWOOD  AND   Others  r.   EATTENBUKY.t  i»22. 

(6  Moore,  579—684.)  

A  bill  indorsed  in  blank  and  delivered  to  a  firm  may  be  sued  upon        ^  ^     •> 
by  one  or  more  of  the  firm,  without  joining  the  others  or  shewing 
survivorship. 

This  was  an  action  of  assumpsiti  brought  by  the  plaintiffs,  as 
indorsees,  against  the  defendant,  as  drawer  of  a  bill  of  exchange 
for  2002.  dated  on  the  22nd  September,  1814,  and  drawn  by  the 

t  Bills  of  Exchange  Act,  1882,  s.  8  (3). 
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attwood     defendant  on,  and  accepted  by  one  Charles  Major,  payable  two 
Kattekbuby  months  after  date  to  the  order  of  the  defendant,  and  by  him 
indorsed  to  one  Ogle. 

At  the  trial  of  the  cause  before  Dallas,  Ch.  J.  at  Guildhall,  at 
the  sittings  after  the  last  Term,  it  appeared  that  the  bill  had 
[  *5S0  ]  before  its  maturity,  been  indorsed  by  Ogle,  *to  Messrs.  Poole  and 
Carter,  in  whose  hands  it  remained,  and  who  were  the  holders 
thereof  when  it  became  due.  That  the  plaintiffs  afterwards 
advanced  money  to  Ogle,  for  the  purpose  of  paying  the  amount 
of  the  bill  to  Poole  and  Carter,  which  having  done,  he  afterwards 
indorsed  it  in  blank  to  the  plaintiffs,  who  sued  the  defendant 
thereon  as  the  drawer.  It  was  also  proved  that  the  plaintiffs 
were  bankers,  and  that  when  the  bill  was  indorsed  to  them  by 
Ogle,  there  was  another  partner  in  the  firm,  who  is  since  dead, 
but  that  they  had  brought  the  present  action,  and  declared 
in  their  own  right  without  describing  themselves  as  surviving 
partners. 

For  the  defendant,  it  was  objected,  first,  that  as  the  amount 
of  the  bill  had  been  paid  by  Ogle  to  Poole  and  Carter  as  the 
holders  after  it  became  due,  and  before  it  was  indorsed  to  the 
plaintiffs,  it  did  not  retain  the  properties  of  a  negotiable  bill  of 
exchange,  and  could  not  be  put  in  force  by  the  plaintiffs  as  the 
subsequent  indorsees  from  Ogle.  Secondly,  that  the  declaration 
was  not  supported  by  the  evidence,  it  being  proved  that  the  bill 
was  indorsed  to  the  plaintiffs  together  with  one  Spooner,  their 
then  partner,  since  deceased.  The  jury  found  a  verdict  for  the 
plaintiffs  for  the  amount  of  the  bill.  Leave  however  was  given 
the  defendant  to  move  to  set  it  aside,  and  that  a  nonsuit  might 
be  entered,  in  case  the  Court  should  be  of  opinion  that  either  of 
the  above  objections  were  tenable. 

Lens,  Serjt.  on  a  former  day  in  this  Term,  accordingly 
obtained  a  rule  nisi,  and  in  support  of  the  first  objection,  admitted 
that  a  bill  of  exchange,  although  overdue,  might  at  any  time 
before  payment  be  negotiated,  and  that  an  indorsee  who  might 
take  it  subsequently  to  maturity  might  maintain  an  action  upon 
it  in  his  own  name,  subject  to  the  same  equities  as  the  person 
from  whom  he  received  it ;  still  that  a  bill  which  had  been  once 
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paid  or  discharged  could  not  be  negotiated  again,  as  it  would  be  attwood 
a  fraud  upon  the  revenue,  and  that  although  the  bill  in  question  b^ttshbubt 
was  dishonoured  by  the  acceptor,  yet  that  it  having  been  paid  by 
Ogle,  as  the  indorser,  to  Poole  and  Carter,  to  whom  he  had 
^previously  negotiated  it,  it  became  a  paid  bill,  and  its  subse-  [  *u3i  ] 
quent  negotiability  was  destroyed.  Besides,  the  plaintiffs  had 
their  remedy  against  Ogle  for  money  had  and  received,  and  the 
action  against  the  defendant  as  drawer  should  have  been  brought 
in  the  name  of  the  latter ;  but  in  point  of  fact,  it  was  drawn  for 
his  accommodation  alone.  Secondly,  the  case  of  JeU  v.  Douglas ^\ 
is  decisive  to  shew  that  it  was  necessary  for  the  plaintiffs  to  have 
stated  in  the  declaration,  that  the  bill  in  question  had  been 
indorsed  to  them,  together  with  Spooner,  their  then  partner, 
since  deceased.  There  never  was  a  cause  of  action  to  the  plain- 
tiffs alone,  for  when  the  bill  was  indorsed  by  Ogle,  it  was  indorsed 
to  them  in  the  name  of  the  firm,  of  whom  Spooner  was  one,  and 
the  plaintiffs  therefore  should  have  declared  as  surviving 
partners,  and  not  in  their  own  right.  It  was  not  necessary  that 
it  should  have  been  specially  indorsed  to  them,  for  by  the  indorse- 
ment it  amounted  to  a  delivery  to  the  whole  firm. 

The  GouBT  granted  the  rule  on  the  second  point  only. 

[After  argument :  ] 

Dallas,  Ch.  J. :  r  583  i 

This  case  does  not  appear  to  me  to  interfere  with  that  of  JeUy. 
Douglas^  which  was  an  action  for  goods  sold  under  a  contract  by 
the  plaintiff  and  his  son  who  were  in  partnership,  and  the  son  had 
died  before  the  commencement  of  the  suit,  and  the  contract  was 
stated  in  the  declaration  as  with  the  plaintiff  alone.  But  it  was 
there  necessary  that  the  fact  of  the  plaintiff's  being  a  surviving 
partner,  should  be  stated  in  the  declaration,  as  the  gist  of  the 
action  was  founded  on  a  previous  contract,  and  another  could  not 
be  implied.  But  the  question  is,  whether  the  case  of  a  contract 
on  a  sale  of  goods,  is  not  distinguishable  from  a  bill  of  exchange 
indorsed  in  blank  to  a  holder,  the  effect  of  which  indorsement  is 
to  transfer  a  right  of  action  to  the  latter,  and  so  long  as  it 
t  Page  310,  ante  (4  B.  &  Aid.  374). 
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ATTwooD  continues  in  blank,  makes  the  billpayable  to  the  bearer.  Here  it 
Eattbkburt  appeared  that  the  plaintiffs  carried  on  business  as  bankers,  under 
the  firm  of  Attwoods,  Spooner  &  Co. ;  that  such  firm  consisted 
of  four  partners,  one  of  whom  had  died  since  the  bill  was  indorsed 
to  them.  His  effects  vested  in  the  three  survivors,  which  appears 
to  me  to  be  equivalent  to  a  delivery  from  him  to  them.  I  am 
therefore  of  opinion  that  this  action  was  properly  brought. 

Pabk,  J. : 

This  case  appears  to  me  to  be  altogether  distinguishable  from 
an  action  founded  on  contract,  in  which,  if  a  surviving  joint 
contractor  sues,  the  fact  of  his  being  such  survivor  should  appear 
[•584]  in  the  declaration.  Besides,  a  *distinction  has  been  drawn 
between  a  bill  indorsed  specially,  or  in  blank.  In  the  former 
case,  it  has  been  often  ruled,  that  in  an  action  by  the  payees  or 
indorsees,  strict  evidence  must  be  given  that  the  firm  to  whom  it 
is  indorsed  consists  of  the  persons  who  sue  as  plaintiffs  on  the 
record,  whilst  an  indorsement  in  blank  conveys  a  joint  right  of 
action  to  as  many  as  agree  to  sue  on  the  bill. 

BuRROuoH,  J.  concurred. 

ElCHARDSON,  J. : 

The  distinction  is,  that  a  contract  must  be  declared  on  in  the 
terms  in  which  it  is  made,  and  if  two  persons  are  joint  sellers  of 
goods,  they  must  both  join  in  an  action  brought  to  recover  the 
price,  and  if  one  of  them  sue  alone  when  both  are  alive  it  is  a 
fatal  variance,  and  if  one  be  dead,  it  is  necessary  that  that  fact 
should  be  stated  in  the  declaration,  and  the  plaintiff  should 
declare  as  surviving  partner,  as  the  contract  was  not  made  with 
him  alone.  A  bill  of  exchange  however  is  transferable  by 
delivery,  and  in  case  one  partner  withdraws  from  the  firm,  the 
others  become  the  holders  of  such  an  instrument  in  point  of  law, 
and  it  is  quite  clear  that  they  may  sue  in  their  own  right  as 
indorsees  if  the  bill  is  indorsed  to  them  in  blank,  as  it  is  not 
incumbent  on  them  to  prove  their  joint  title  to  sue  on  the  bill  by 
shewing  that  they  were  partners  at  the  time  of  such  indorsement, 
or  by  proving  a  transfer  to  them  jointly. 

Ride  discharged. 
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EXCH.  HILAKY    TERM. 


THE  ATTOENEY-GENERAL  v.  BULPIT.  1821. 

(9  Price,  4.)  Jan^b. 

It  is  an  inflexible  rule,  that  a  witness  who  is  present  in  Court  during  \  i] 

a  trial,  when  he  ought  to  haye  been  out  of  Court,  under  an  order  made 
for  that  purpose,  cannot,  be  examined :  and  the  Court  refused  to  grant 
rule  to  shew  cause  why  there  should  not  be  a  new  trial,  where  a  person 
(not  originally  intended  to  be  examined)  who  was  present  in  Court,  and 
who  had  been  in  Court  during  the  trial,  was  called  to  give  evidence,  and 
was  not  allowed  to  be  examined  on  that  ground. 

The  Common  Serjeant  moved  for  a  new  trial  in  the  case  of  this 
information  against  the  defendant,  for  the  recovery  of  malt  duties. 

When  the  cause  was  tried  before  the  Lord  Chief  Baron,  at  the 
last  revenue  sittings,  the  defendant's  counsel  called  a  person  who 
was  in  Court,  and  had  been  present  during  the  trial,  whom  they 
proposed  to  examine  as  to  a  certain  part  of  the  defendant's  case ; 
but  on  its  being  suggested  that  he  had  been  present  during  the 
examination  of  the  witnesses,  and  there  having  been  the  usual 
order  made  that  all  the  witnesses  on  both  sides  should  remain 
out  of  Court,  the  Lord  Chief  Baron  would  not  allow  him  to  be 
examined.    The  jury  found  a  verdict  for  the  Crown. 

The  ground  of  the  present  application  was  the  refusal  to 
permit  a  material  witness  to  be  examined. 

Per  Curiam  : 

It  is  a  sacred  and  inflexible  rule,  that  wherever  there  is  an 
order  of  the  Court  that  the  witnesses  intended  to  be  examined 
on  either  side  shall  remain  out  of  Court  during  the  examination 
of  the  other  witnesses,  if  any  person  who  may  give  material 
evidence  be  present,  contrary  to  that  order,  he  can  not,  on  any 
account,  be  permitted  to  be  examined. 

Rule  refused. 

[The  rule,  if  it  now  holds  at  all  (which  has  been  questioned  by 
his  Honour  the  late  Judge  Pitt-Taylor,  8th  ed.  p.  1194),  only 
applies  in  revenue  cases  between  Crown  and  subject.  See 
Thomas  V.  David  (1836)  7  C.  &  P.  851 ;  Chandler  v.  Home, 
(1842)  2  M.  &  Rob.  428.— R,  C-] 
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1821.  HARBER  V.   RAND. 

^^^  (9  Price,  58—75.) 

[  58  ]  A   local  Indogare  Act  empowered   the  oommissioners,    with  the 

concuirence  and  order  of  two  justices  of  the  peace,  to  stop  up, 
and  disoontinae  any  of  the  roads  or  ways,  in,  through,  oyer,  or  on 
the  sides  of  the  enclosed  lands.  The  general  Indosure  Act,  41 
Oeo.  m.  c.  109,  section  8,  requires  the  oommissioners  first  to  appoint 
and  set  out  the  public  carriage  roads  and  highways,  and  to  describe 
them  by  metes  and  bounds  in  a  map,  of  all  which  notice  is  to  be  giyen 
in  a  public  newspaper,  and  a  meeting  is  to  be  advertised,  whereat 
any  person  aggrieved  by  the  setting  out  of  such  carriage  roads,  may 
attend  and  complain;  and  a  commissioner,  or  the  commissioners  and 
two  magistrates,  are  to  determine  such  complaints,  and  alter  and  finally 
confirm  the  map.  It  is  then  provided  (in  the  same  section),  that  no  old 
or  accustomed  road,  passing  or  leading  through  the  old  enclosures,  which 
the  commissioner  or  commissioners  may  be  by  any  bill  authorized  to 
stop  up,  shall  be  stopped  up  in  any  case,  without  tiie  concurrence  and 
order  of  two  justices  of  the  peace  acting,  &c.,  and  such  order  shall  be 
subject  to  an  appeal  to  the  Quarter  Sessions.  By  the  10th  section  (of 
the  general  Act),  the  commissioners  are  empowered  to  set  out  and 
appoint  such  private  roads,  &c.  in,  over,  upon,  and  through,  or  by  the 
sides  of  allotments,  as  they  shall  think  fit,  giving  such  notice.  By  the 
11th  section  it  is  provided,  that  all  roads,  ways,  and  paths  over,  through, 
and  upon  such  lands  and  grounds,  which  %haU  noi  be  set  out  (u  a/oreeaid, 
shall  be  for  ever  stopped  up  and  extinguished,  and  shall  be  deemed  and 
taken  as  part  of  the  lands  and  grounds  to  be  divided,  allotted,  and 
enclosed.t  The  commissioners  published  in  the  newspaper  the  roads 
set  out,  and  advertised  the  required  meeting  also  in  the  newspaper, 
announcing  therein,  that  any  person  injured  or  aggrieved  by  the  setting 
out  such  roads,  or  by  the  omission  of  any  other,  might  attend,  and  they 
would  be  heard.  After  that  meeting,  the  commissioners  and  two  magis- 
trates made  and  signed  an  order  confirming  the  map,  and  the  roads  and 
footways  therein  described,  excepting  three  which  were  specified,  and 
such  map  was  annexed  to  the  award. 

A  proprietor  of  one  of  the  new  enclosures  brought  an  action  of  trespass 
for  breaking  his  close,  &c. ;  the  defendant  justified  under  an  alleged 
right  of  way,  and  proved  an  ancient  footpath  over  the  locus  in  quo.  On 
a  special  case,  stating  that  this  old  footpath  had  been  omitted  by  the 
commissioners  in  preparing  the  map  of  roads,  &c.  set  out :  Held,  that 
the  old  way  was  not  stopped  up  and  extinguished,  according  to  a  true 
construction  of  the  Acts  of  Parliament,  by  what  had  been  done  by  the 
commlBsioners  and  magistrates,  for  that  purpose,  and  with  that  inten- 

t  The  proceedings  for  stopping  up  important  as  shewing  the  strictness 

ways,  under  the  Cikneral  Inclosure  required  in  complying  with  the  sta- 

Act  of  1845  (8  &  9  Vict.  c.  118),  tutory  conditions.     There  may  also 

sections  62 — 64,   differ  in  some  re-  still  be  questions  of  rights  of  way  de- 

spects   from   those  under   the   old  pending  upon  old  Inclosure  Acts. — 

Inclosure   Acts ;    but   the   case   is  B.  C. 
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tion :  the  positive  ooncnnence  and  order  ol  two  maglBtrates  being  indis-       Habbbb 
pensably  necessary  to  the  stopping  up  of  roads,  whether  they  be  public  «• 

carriage  roads  or  private  or  bridle  and  foot  roads.    Nothing  short  of  an        aAMD. 
order  of  the  magistrates  expressly  stopping  up  the  road  will  satisfy  the 
statute ;  merely  not  setting  it  out  is  not  sufficient  to  extinguish  it,  even 
in  the  case  of  a  private  road,  bridle,  or  foot  way. 

This  \?aB  an  action  of  trespass  for  breaking  and  entering  the 
plaintiffs  close,  in  the  parish  of  Inkberrow  (Worcestershire),  and 
spoiling,  by  treading,  &c.  the  grass  and  corn. 

The  defendant  pleaded  by  \?ay  of  justification,  a  certain 
common  and  public  highway  on  foot  through  and  over  the  locus 
in  quo.  The  plaintiff  traversed  the  way  as  pleaded,  and  issue 
was  joined  thereon. 

The  cause  was  tried  before  Bichardson,  J.  at  the  Worcester 
Lent  Assizes,  1820,  when  the  jury  found  a  verdict  for  the  defen- 
dant, under  the  direction  of  the  learned  Judge,  subject  *to  the  [  •69  ] 
opinion  of  this  Court  upon  a  special  case,  stating — that  the  line 
of  footpath  (as  described  in  a  plan)  claimed  in  the  defendant's 
plea,  led  out  of  Briery  common  road,  and  passing  through 
another  person's  fold  and  rick-yard,  and  through  an  old  inclo- 
Bure,  came  into  Enowle  Field,  (the  close  in  question),  which 
belonged  to  plaintiff,  and  passing  down  that  field  by  the  hedge, 
came  out  into  the  Knighton  road,  a  public  highway,  and  after 
proceeding  about  two  hundred  yards,  passed  through  another 
part  of  the  same  field  into  old  inclosures  leading  to  property  of 
the  defendant,  and  to  a  village,  and  to  Worcester,  and  other 
places.  The  Knowle  Field  was  formerly  part  of  the  "  waste 
lands  and  uninclosed  common  fields,"  which  were  inclosed  under 
the  64  Geo.  III.  (Sept.  1818—14).  By  that  Act  it  is  provided, 
'*  that  it  shall  be  lawful  for  the  commissioners,  with  the  concur- 
rence and  order  of  two  justices  of  peace  for  the  county  of 
Worcester,  not  interested  in  the  repairs  of  such  roads  as  are 
thereinafter  mentioned,  or  in  the  said  intended  division  and  in- 
closure,  (in  manner  and  subject  to  appeal  as  in  the  said  recited 
Act  is  mentioned)  to  stop  up  and  discontinue  any  of  the  roads  or 
ways  in,  through,  over,  or  on  the  sides  of  any  of  the  inclosed 
lands,  or  other  lands  within  the  said  parish,  which  shall  be 
deemed  useless  or  unnecessary,  and  to  widen,  turn,  or  alter  any 
of  such  roads  or  ways  as  shall  be  deemed  proper  to  be  widened, 
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Habbeb     tamed,  or  altered  ;  and  all  such  roads  as  shall  be  stopped  up  or 

jj^o^       discontinued,  and  not  leading  through  toy  of  such  inclosed  lands, 

[  «60  ]       shall  be  deemed  part  of  the  lands  *ther^y  directed  u>  be  divided 

and  inclosed,  and  shall  be  allotted  to  such  of  the  proprietors  of 

the  adjoining  lands  as  the  said  commissioners  shall  think  fit.*' 

"  By  the  General  Indosure  Act,  41  Greo.  III.  c.  109,  t  it  is  pro- 
vided in  sect.  8,  and  the  commissioners  are  required  in  the  first 
place,  before  they  proceed  to  make  any  of  the  divisions  and 
allotments  directed  by  any  (local)  Act,  to  set  out  and  appoint  the 
public  carriage  roads  and  highways  through  and  over  the  lands 
and  grounds  intended  to  be  divided^  ejlotted)  and  enclosed,  and 
to  divert,  turn,  and  stop  up  any  of  the  roads  and  tracks  upon 
and  over  all  or  any  part  of  the  said  landd  anfd  grounds,  as  they 
shall  judge  necessary,  so  as  such  rosLds  c^^highways  shall  be 
and  remain  thirty  feet  wide  at  the  leasts  and  so  as  the  sfune 
shall  be  set  out  in  such  directions  as  shall  upon  the  whole  appear 
most  commodious  to  the  public.  And  they-are  further  required 
to  ascertain  the  same  by  marks  and  bounds,  a.nd  to  prepare  a  map 
in  which  such  intended  roads  shall  be  accurately  laid  down  and 
described,  and  to  cause  the  same,  being  signed  by  such  com- 
missioner if  only  one,  or  the  major  part  of  such  cotmnissioners, 
to  be  deposited  with  the  clerk  of  the  commissioners  for  the 
inspection  of  all  parties  concerned:  and  as  soon  as  may  be 
after  such  carriage  roads  shall  have  been  so  set  out,  and  such  map 
so  deposited,  to  give  notice  in  some  newspaper,  to  be  named  in 
such  bill,  and  also  by  affixing  the  same  upon  the  church  door  of 
[  ♦ei  ]  the  parish  in  which  any  of  the  lands  so  to  be  inclosed  *shall  lie, 
of  his  or  their  having  set  out  such  roads  and.  deposited  such 
map,  and  also  of  the  general  lines  of  such  Intended  carriage 
roads ;  and  to  appoint  in  and  by  the  same  notice  a  meeting  to  be 
held  by  the  said  commissioner  or  commissioners,  at  some  con- 
venient place  in  or  near  the  parish  or  township  within  which  the 
said  inclosure  is  to  be  made,  and  not  sooner  than  three  weeks 
from  the  date  and  publication  of  such  notice,  at  which  meeting 
it  shall  and  may  be  lawful  for  any  person  who  may  be  injured  or 
aggrieved  by  the  setting  out  of  such  roads,  to  attend ;  and  if  any 
such7person  shall  object  to  the  setting  out  of  the  same,  then 
such]  commissioner  or  commissioners,  together  with  any  justice 
t  See  note,  p.  638  above. 
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or  jastices  of  peace,  acting  in  and  for  the  division  of  the  county  Habbrb 
in  which  such  inclosure  shall  be  made,  and  not  being  interested  bInd. 
in  the  same,  who  may  attend  such  meeting,  shall  hear  and 
determine  such  objection,  and  the  objections  of  any  other  person, 
to  any  alteration  that  the  said  commissioner  or  commissioners, 
together  with  such  justice  or  justices,  may  in  consequence 
propose  to  make,  and  shall,  and  he  and  they  are  thereby 
required,  according  to  the  best  of  their  judgment  upon  the  whole, 
to  order  and  finally  direct  how  such  carriage  roads  shall  be  set 
out,  and  either  to  confirm  the  said  map,  or  make  such  altera- 
tions therein  as  the  case  may  require :  provided  always,  that  in 
case  such  commissioner  or  commissioners  shall  by  such  bill  be 
empowered  to  stop  up  any  old  or  accustomed  road,  passing  or 
leading  through  any  part  of  the  old  indosures  in  such  parish, 
township,  or  place,  the  same  shall  in  "^no  case  be  done  without  [  «62  ] 
the  concurrence  and  order  of  two  justices  of  the  peace,  acting  in 
and  for  such  division,  and  not  interested  in  the  repair  of  such 
roads;  and  which  order  shall  be  subject  to  an  appeal  to  the 
Quarter  Sessions,  in  like  manner,  and  under  the  same  forms  and 
restrictions,  as  if  the  same  had  been  originally  made  by  such 
justice  as  aforesaid. 

By  the  10th  section,  the  commissioner  or  commissioners  is 
and  are  empowered  and  required  to  set  out  and  appoint  such 
private  roads,  bridleways,  footways,  ditches,  drains,  watercourses, 
watering  places,  quarries,  bridges,  gates,  stiles,  mounds,  fences, 
banks,  bounds,  and  landmarks  in,  over,  upon,  and  through  or 
by  the  sides  of  the  allotments  to  be  made  and  set  out  in  pursu- 
ance of  such  Act,  as  he  or  they  shall  think  requisite ; — giving 
such  notice,  and  subject  to  such  examination  as  to  any  private 
roads  or  paths  as  are  above  required  in  the  case  of  public  roads : 
and  the  same  shall  be  made,  and  thenceforth  supported  and  kept 
in  repair  by  and  at  the  expense  of  the  owners  and  proprietors 
for  the  time  being  of  the  lands  and  grounds  directed  to  be 
divided  and  inclosed,  in  such  shares  and  proportions  as  the 
commissioner  or  commissioners  shall,  in  and  by  his  or  their 
award,  order  and  direct. 

It  is  provided,  in  section  11,  that,  after  such  public  and 
private  roads  and  ways  shall  have  been  set  out  and  made,  the 
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Habbeb  grasB  and  herbage  arising  thereon  shall,  for  ever,  belong  to,  and 
rakd.  be  the  sole  right  of  the  proprietors  of  the  lands  and  grounds 
[  *63  ]  *which  shall  next  adjoin  the  said  roads  and  ways  on  either  side 
thereof,  as  far  as  the  crown  of  the  road :  and  all  roads,  ways,  and 
paths,  over,  through,  and  upon  such  lands  and  grounds  which 
shall  not  he  set  out  as  aforesaid^  shall  he  for  ever  stopped  tip,  ami 
extinguished^  and  shall  be  deemed  and  taken  as  part  of  the  lands 
and  grounds  to  be  divided,  allotted,  and  inclosed,  and  shall  be 
divided,  allotted,  and  inclosed  accordingly ;  provided  that  nothing 
therein  contained  shall  extend,  or  be  construed  to  extend,  to  give 
such  commissioners  power  to  divert,  change,  or  alter  any  turn- 
pike road  that  may  lead  over  any  such  lands,  &c.  without  the 
consent  of  the  majority  of  the  trustees  at  some  public  meeting 
called  for  that  purpose,  on  ten  days'  notice. 

The  85th  section  of  the  same  Act — which  provides,  that  the 
commissioners  shall  draw  up  an  award,  which  shall  be  read  and 
executed  at  a  meeting  of  the  proprietors,  and  proclaimed  the 
next  Sunday  in  the  parish  church  ;  and  that  the  award  shall  be 
enrolled,  and  shall  be  binding  and  conclusive,  (except  some 
provision  to  the  contrary  is  in  the  said  general  Act,  or  may  be  in 
the  particular  Act  contained,)  upon  the  proprietors  of  the  lands 
to  be  inclosed,  and  all  parties  and  persons  concerned  or  interested 
— enacts,  that  the  commissioners,  if  they  think  necessary,  shall 
form  such  maps  or  plans  of  the  said  lands  and  grounds,  the 
better  to  describe  the  several  new  allotments  or  divisions  made, 
and  premises  exchanged,  which  shall  express  the  quantity  of 
[  ^64  ]  each  allotment,  with  the  *names  of  the  respective  proprietors  at 
the  time  of  such  division  and  allotment ;  maps  and  plans  to  be 
annexed  to,  and  enrolled  with,  and  deemed  and  construed  in 
every  respect,  as  and  for  part  of  the  award. 

The  case  then  stated  that  the  commissioners,  pursuant  to  the 
directions  of  the  before  mentioned  Acts,  caused  the  several  public 
carriage  roads,  and  footways  to  be  set  out  and  appointed,  adver- 
tised the  same,  and  gave  the  regular  notices  in  the  newspapers 
required  in  sect.  8  of  the  41  Geo.  III.  c.  109 ;  and  notice  was 
published  in  one  of  the  papers,  in  which  parts  of  the  roads  so  set 
out  and  appointed  were  described ; — *'  that  a  meeting  of  the  said 
commissioners  would  be  held  at,  &c. ;  at  which  meeting  any  person 
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injured  or  aggrieved  by  the  setting  out  of  such  roads,  or  by  the      Habbeb 
omission  of  any  other,  might  attend  and  be  heard."  Bi^D. 

After  that  meeting  was  held,  two  magistrates,  agreeable  to 
section  8  of  the  General  Inclosure  Act,  made  the  following  order : 

''Inkberrow  Inclosure. 

''We,  the  undersigned  commissioners  for  the  said  inclosure, 
together  with  the  Bev.  Samuel  Feshall,  Clerk,  and  Beale  Cooper, 
Esq.,  two  of  his  Majesty's  Justices  of  the  Peace  acting  in  and  for 
the  division  of  the  county  of  Worcester,  in  which  the  parish  of 
Inkberrow  is  situate,  and  not  being  interested  in  the  said  inclo- 
sure ;  having  attended  at  a  meeting  *of  the  commissioners  of  the  [  *63  ] 
said  inclosure  at  the  dwelling  house  of  John  Stephens,  known  by 
the  name  of  the  Swan  Inn,  situate  in  the  town  of  Alcester  in  the 
county  of  Warwick,  on  Friday,  the  5th  day  of  April,  1816,  pur- 
suant to  public  advertisement  given  in  such  manner  as  the  Acts 
relating  to  the  said  inclosure  require ;  and,  having  heard  what 
has  been  alleged  by  the  several  parties  attending  such  meeting 
relative  to  the  several  public  carriage  roads  and  highways,  and 
the  private  roads,  bridleways,  and  footways,  set  out  and 
appointed  by  the  said  commissioners,  through  and  over  the 
lands  and  grounds,  by  the  Act  passed  for  the  said  inclosure, 
directed  to  be  divided  and  inclosed ;  which  said  several  roads  are 
laid  down  and  described  on  the  map  signed  by  the  said  com- 
missioners and  deposited  with  their  clerk  for  the  inspection  of 
all  persons  concerned,  and  notice  of  such  roads  having  been 
given  in  such  manner  as  the  Act  of  Parliament  in  that  case 
requires — do  hereby  confirm  the  said  map,  and  the  several  public 
roads,  private  roads,  footways,  and  highways  thereon  described ; 
except  the  footway,  No.  8,  which  we  have  directed  to  be  varied, 
as  marked  upon  the  said  map;  the  footway  No.  9,  which  we 
direct  to  be  discontinued ;  and  the  footway.  No.  14,  which  we 
direct  to  be  suspended  until  the  other  roads  to  be  set  out  on  the 
said  inclosure  are  advertised.  Given  under  our  hands  the  oth 
day  of  April,  1816.  Signed,  S.  Peshall,  Thomas  Beale  Cooper 
[Justices]  — Stephen  Godson,  J.  Hatnbs  [Commissioners] ." 

It  was  further  stated  that  the  footways,  excepted  ♦in  that       [  •og  ] 
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iiabbeb  order,  formed  no  part  of  the  footpath  in  question;  and  that 
Rakd.  there  was  no  other  order  relating  to  the  footpaths  in  Inkberrow, 
in  which  any  magistrates  had  concurred,  except  the  order  last 
above  mentioned ; — that  the  commissioners  afterwards  executed 
their  award,  and  annexed  thereto  the  said  map  mentioned  in  the 
above  order,  which  was  duly  enrolled,  with  the  award,  with  the 
Clerk  of  the  Peace  for  Worcestershire ; — ^and  that  in  that  map 
the  footpath,  claimed  by  the  defendant,  was  not  described  or  set 
out,  though  the  map  described  and  set  out  other  footpaths,  both 
public  and  private,  in  other  places. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
the  above  circumstances,  the  said  footpath  was  not  still  open  to 
the  public,  as  thentofore. 

Puller^  on  the  part  of  the  defendant,  contended  that  the 
footpath  in  question,  leading  over  the  locus  in  quo,  had  not  been 
effectually  stopped  up  in  point  of  law,  inasmuch  as  the  requisi- 
tions of  the  Acts  of  Parliament  had  not  been  complied  with,  even 
if,  in  point  of  fact,  the  commissioners  had  intended  that  the  road 
in  dispute  should  be  shut  up. 

In  support  of  that  proposition  he  urged — adverting  to  the  facts 
of  the  case,  and  particularly  to  the  language  of  the  different 
sections  of  the  Acts  of  Parliament, — that  in  order  to  have 
effected  a  legal  stopping  and  shutting  up  of  the  footway  in 
question,  it  was  necessary  to  have  noticed  it  as  having  been 
[  •e?  ]  stopped  up  both  in  the  map,  *and  in  the  advertisement ;  but 
they  only  notice  roads  set  out,  saying  nothing  of  stopping  up : 
and  there  should  have  been  an  express  order  made  for  that  pur- 
pose, stating  the  concurrence  of  the  two  Justices  of  the  Peace, 
and  their  names.  The  order  set  out  in  the  case,  is  not  an  order 
for  stopping  up  any  road  but  the  one  referred  to  in  the  map,  as 
to  be  discontinued.  It  is  an  order  merely  for  confirming  the 
new  roads  set  out  and  appointed. 

Taunton,  on  the  part  of  the  plaintiff,  insisted  that  the  road 
had  been  effectually  and  legally  stopped  and  shut  up,  by  what 
the  commissioners  and  the  two  magistrates  had  done  with  that 
vlcNY,  and  for  that  purpose. 
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He  also  contended,  that  if  it  should  be  determined  that  the  road     Habber 
in  dispute  had  not  been  stopped  up  by  the  order,  and  with  the       r/^d. 
concurrence  of  two  magistrates,  it  was  not  such  a  road  as,  under 
the  Acts  of  Parliament,  the  concurrence  of  two  magistrates  was 
necessary  for  the  stopping  and  discontinuing  it. 

The  8th  section  of  the  General  Inclosure  Act,  he  submitted, 
was  confined  entirely  to  public  carriage  roads  and  highways ; 
and  in  respect  of  roads  of  such  importance,  certainly  greater 
formality  had  been  required :  but  by  the  11th  section,  where 
mere  private  footways  are  the  subject-matter,  it  is  provided  by  a 
very  convenient  enactment,  furnishing  a  simple  and  easy 
method,  that  all  roads,  ways,  and  paths  through  and  over  such 
lands  which  shall  not  *be  set  out  in  the  map,  are  to  be  for  ever  r  ♦gg  -i 
stopped  up  and  extinguished,  and  to  be  considered  thenceforth 
as  part  of  the  lands  and  grounds  to  be  allotted  and  inclosed,  and 
to  be  divided  accordingly ;  so  that  the  mere  omission  of  such 
roads,  whether  old  or  new,  in  the  map,  is  to  have  the  effect  of 
stopping  up  and  extinguishing  them  for  ever.  Here  the  footpath 
in  question  was  omitted  altogether  in  the  map  and  excluded ; 
and  the  two  magistrates  who  concurred  in  the  order  for  the 
confirmation  of  it,  and  joined  in  signing  it,  sanctioned  the 
extinguishment  and  stopping  up  of  the  footpath,  by  confirming 
the  omission  of  the  description  of  the  road  in  the  map,  on  which, 
as  appears  from  the  case,  there  were  at  least  fourteen  roads  set 
out. 

He  then  submitted,  that  in  the  case  of  an  inconsiderable  foot- 
way like  this,  not  passing  over  or  through  an  inclosure,  but  only 
over  a  small  part  of  it, — "  in,  through,  over,  or  by  the  sides  of 
the  allotments," — the  concurrence  of  two  magistrates  was  not 
necessary  to  authorize  the  commissioners  to  stop  it  up ;  for  all 
such  roads  the  commissioners  are  themselves  alone,  and  of  their 
own  authority,  empowered  under  the  general  enactment  of  the 
11th  section  of  the  41  Geo.  III.  c.  109,  to  stop  up  and 
extinguish,  by  the  mere  omission  of  them  in  the  map,  to  be 
prepared  by  them,  or  by  not  setting  them  out  as  aforesaid ;  and 
in  respect  of  such  minor  paths  therefore,  they  are  invested  with 
judicial  power  and  authority  for  that  purpose.  And  that 
provision  must  necessarily  apply  to  old  roads  as  well  as  to  new. 
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HABBBB  from  the  general  nature  and  tenor  of  the  provision  ^itself,  and 
Band.  ^^^  language,  declaring  that  the  omitted  roads  shall  be  for  ever 
[  *69  ]  extinguished.  In  pursuance  of  that  power,  the  commissioners 
accordingly,  in  the  public  notice  given  in  the  newspapers  of  their 
proceedings,  and  of  the  roads  appointed  and  set  out  by  them, 
require  that  any  person  injured  or  aggrieved  by  the  setting  out 
of  any  road,  or  by  the  omission  of  any  other,  to  attend  the 
announced  meeting,  and  he  will  be  heard.  That  notice  is 
adverted  to  by  the  order  signed  by  the  commissioner  and  the  two 
magistrates  for  the  confirmation  of  the  map,  which  must  be 
understood  to  mean  the  making  a  conclusive  and  final  order, 
that  the  roads  there  described  shall  be  the  only  roads  appointed 
over  the  inclosed  grounds,  and  that  no  other  shall  be  deemed  a 
legal  common  road,  over  which  the  public  or  any  persons  may 
lawfully  and  of  right  pass.  In  practice,  the  setting  out  in  the 
map  of  such  appointed  roads,  has  always  been  the  mode  of 
appointing  them  under  these  Inclosure  Acts ;  and  the  not  setting 
out  any  roads  before  the  making  such  map,  used  by  the  public, 
has  hitherto  operated  as  a  stopping  up  and  an  extinguishment 
of  such  roads,  and  that  has  been  the  only  mode  adopted.  If 
therefore  that  should  now  be  determined  to  be  an  insufficient 
and  ineffectual  mode,  it  will  have  the  effect  of  re-opening  many 
roads  over  inclosures  which  have  been  long  ago  shut  and 
extinguished  in  the  same  manner. 

A  case  was  mentioned,  of  Morland  v. ,  wherein  Best,  J.  at 

[  ♦70  ]  Abingdon,  had  ♦held — ^the  case  being  of  precisely  the  same 
circumstances  as  the  present — that  a  road  so  omitted  in  the  map 
annexed  to  the  award,  was  thereby  effectually  stopped  up  and 
extinguished ;  delivering  it  as  his  clear  and  decided  opinion,  that 
for  the  stopping  up  of  partial  footways,  the  concurrence  of  two 
magistrates  was  not  made  necessary  by  the  statute.  There  was, 
hitherto,  he  admitted,  no  case  in  print  upon  the  point. 

PtMer,  about  to  reply,  was  stopped  by  the  Coubt. 

The  Lord  Chief  Baron  was  absent  sitting  in  the  Exchequer 
Chamber  in  Equity. 
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Graham,  B.  :  Habbeb 

r. 

According  to  the  best  view  that  I  have  been  able  to  take  of  Rakd. 
this  case,  I  am  of  opinion,  that  whatever  may  have  been  the 
intention  of  the  commissioners  in  April,  1816,  with  respect  to 
stopping  up  this  road,  they  have  not  done  it — not  having 
parsaed  the  mode  prescribed  by  the  statute.  The  principal 
argument  which  has  been  urged  on  the  part  of  the  plaintiff,  is, 
that  this  footway,  not  having  been  set  out  in  the  map,  was 
therefore,  on  the  confirmation  of  the  map,  from  that  time 
completely  extinguished  and  gone.  And  it  really  does  seem  to 
me  that  it  was  the  intention  of  the  commissioners  that  it  should 
be  so;  but  then  they  have  not  effectuated  that  intention  by 
complying  with  the  directions  given  in  the  4lBt  of  Geo.  III. 
c.  109,  for  stopping  up  existing  roads.  The  language  of  the  Act 
is  absolute  and  peremptory ;  it  declares,  that  in  case  such 
conmiissioner  or  commissioners  *shall  by  such  bill  be  empowered  [  *7i  ] 
to  stop  up  any  old  or  accustomed  road  passing  or  leading 
through  any  part  of  the  old  inclosures  in  such  parish,  township, 
or  place,  the  same  shall  in  no  case  be  done  without  the 
concurrence  and  order  of  two  justices  of  the  peace  acting  in  and 
for  such  division,  and  not  interested  in  the  repair  of  such  roads, 
and  which  order  shall  be  subject  to  an  appeal  to  the  Quarter 
Sessions.  Such  concurrence  and  order  is  therefore  an  indis- 
pensable preliminary  to  be  observed  in  stopping  up  roads,  under 
all  subsequent  Acts  of  Parliament ;  and,  unless  that  preliminary 
shall  be  first  observed,  whatever  the  intention  of  the  commis- 
sioners may  be,  as  to  stopping  up  old  roads,  they  cannot,  by  any 
acts  of  their  own,  do  it.  It  appears  to  me,  that  the  concurrence 
and  order  of  the  two  justices  should  be  obtained  in  the  first 
instance,  and  should  precede  the  preparation  and  planning  of  the 
map  by  the  commissioners.  The  magistrates  also  may  have 
meant  to  have  made  the  order,  and  may  have  considered  that 
they  were  doing  so ;  but  they  have  not  done  so.  No  notice  was 
given  of  it  to  anybody  beforehand,  and  no  one  could  have 
known  anything  at  all  about  it.  The  map  itself  is  merely  a 
negative  mode  at  best,  and  is  only  negative  evidence  of  the  fact ; 
whatever  therefore  may  have  been  intended,  nothing  has  been 
done,  because  not  done  eo  modo  required  by  the  Legislature. 
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Habbeb     The  verdict  has   therefore  been  properly  entered  for  the  de- 
Rand.       fendant. 

Wood,  B.  : 

I  own,  it  appears  to  me,  that  this  road  has  not  been  effectually 
[  ^72  ]  stopped  up ;  ^because  it  has  not  been  done  according  to  the  pro- 
visions of  the  Act.  [His  Lordship  here  read  the  provision  in  the 
local  Act,  introducing  the  power  to  stop  up  the  roads,  by 
qualifying  it  with  the  concurrence  and  order  of  two  justices  of 
the  peace,  and  the  provision  in  the  general  Act  read  by 
Graham,  B.]  It  is  there  required,  that  there  shall  be  public 
notice  given  of  the  stopping  up  of  any  road,  in  order  to  furnish 
parties  aggrieved  with  an  opportunity  of  complaining  to  the 
meeting,  and  also  to  enable  them  to  appeal  to  the  Quarter 
Sessions. 

Then  much  reliance  is  placed  on  the  effect  of  this  map.  Let 
us  see  what  it  amounts  to.  It  is  true  here  are  carriage  and  other 
roads  set  out  on  it,  but  the  map  is  no  guide  to  the  public  beyond 
that:  it  shews  what  new  roads  are  set  out,  and  perhaps  it 
describes  some  of  the  old  ones ;  but  it  gives  no  intelligence  of 
what  specific  roads  are  stopped  up,  by  any  mark,  to  denote  what 
roads  are  extinguished,  or  by  any  mode  whatever.  In  that 
respect,  the  map  presents  a  perfect  blank.  Surely  it  must  have 
been  meant,  that  the  map,  if  it  were  to  be  the  only  medium  of 
communicating  the  information,  should  designate  the  roads 
intended  to  be  shut  up,  and  distinguish  them  by  some  mark,  as 
being  in  future  to  be  considered  as  stopped  up ;  otherwise  there 
is  nothing  on  the  face  of  it  to  complain  of ; — no  positive  order  to 
appeal  against :  there  is  no  subject-matter  of  appeal — nothing  on 
which  an  appeal  can  be  founded.  The  order  confirming  the  map 
does  not  make  it  at  all  more  definite.  Confirming  the  map  is  a 
[  *78  ]  general  and  "^vague  expression.  There  is  nothing  in  that  which 
can  be  supposed  for  a  moment  to  have  the  force  and  effect  of 
superseding  all  the  provisions  of  these  Acts  of  Parliament.  We 
do  not  find,  anywhere,  a  word  said  about  stopping  up  any  roads, 
except  in  one  single  instance :  and  that  serves  to  shew,  that  the 
attention  of  the  commissioner  and  magistrates  was  called  to  the 
subject,  and  that,  therefore,  it  was  not  their  intention  to  stop  np 
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any  road  but  that  which  they  have  expressly  ordered  to  be  Habbkr 
discontinued.  That  was  precisely  the  mode  which  they  should  b^i>. 
have  adopted  with  respect  to  the  road  in  question.  The  public 
would  then  have  had  due  notice  of  the  intention,  and  all  would 
have  been  right ;  whereas  by  the  present  mode  they  could  have 
had  no  notice.  I  am,  therefore,  of  opinion,  that  this  road,  in 
dispute  between  the  parties,  has  not  been  stopped  up  either 
actually  or  intentionally. 

Gabrow,  B.  : 

I  am  of  the  same  opinion.  It  has  been  ably  argued,  that  the 
stopping  up  such  roads  as  this,  does  not  require  the  concurrence 
and  order  of  two  magistrates;  but  that  it  may  be  done  by  the. 
commissioners,  without  such  concurrence :  and  that  the 
distinction,  taken  in  the  statute,  is  between  the  larger,  or 
carriage  roads,  and  the  more  inconsiderable,  or  footways,  and 
that  the  concurrence  of  two  magistrates  is  made  necessary  to 
stopping  up  the  former  only.  It  appears  to  me,  however,  that  if 
any  distinction  has  been  made,  it  is  between  the  ancient  and 
modern  roads,  and  that  the  former  certainly  cannot  be  stopped 
up  without  the  concurrence  and  order  of  two  magistrates.  *No  [  *7i  ] 
such  order  has  been  obtained  in  this  case  in  respect  of  the  road 
in  question.  Nothing  is  said  of  it  in  the  award,  and  it  is  not  so 
described  in  the  map.  The  map,  indeed,  I  consider  ais  merely 
explanatory  of  the  award,  and  required  to  be  made,  lest  the 
award  alone  should  be  difficult  to  be  understood :  and  the 
Legislature,  in  requiring  a  map  as  well  as  the  award,  have  shewn 
that  the  act  of  stopping  up  must  be  announced  with  great 
particularity  and  publicity;  and  for  that  obvious  reason  they 
have  made  a  map  an  essential  part  of  the  award,  in  order  to 
prevent  the  possibility  of  dispute.  The  good  sense  of  the 
provision  is,  that  from  these  two  documents  it  might  be  visibly 
and  expressly  ascertained  what  old  roads  shall  be  thenceforth 
stopped  up,  and  that  they  shall  be  declared  by  the  letter-press 
and  described  by  the  picture;  and  that  both,  being  deposited 
together,  shall  combine  to  shew  the  public,  not  only  the  roads 
over  which  they  may  pass,  but  those  over  which  they  are  no 
longer  to  pass. 
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Harbsb  Much  stress  was  laid,  and  very  properly,  on  the  terms  of  the 
Rand.  notice,  which  invites  whomever  may  be  aggrieved  by  the 
appointment  of  the  roads,  to  complain,  not  only  of  injury  caased 
by  roads  set  oat,  but  by  the  omission  of  any  other :  and  from 
those  latter  words  it  was  urged,  that  the  omission  of  roads 
implied  a  stopping  up ;  but  the  sense  of  those  words  will  be  much 
better  supplied  by  referring  them  to  grievances  arising  from  an 
omission  on  the  part  of  the  commissioners  to  set  out  sufficient 
[  «75  ]  new  roads  where  roads  may  have  been  necessary  *to  the  dwellings 
and  property  of  persons  whose  convenience  and  accommodation 
had  been  overlooked  by  the  commissioners. 

The  great  and  insuperable  objection  to  this  negative  mode  of 
stopping  up  roads  is,  that  it  neither  gives  notice  to  the  public,  in 
the  first  instance,  of  what  is  intended  to  be  done,  nor  plain, 
intelligible,  or  positive  information  afterwards  of  what  has  been 
done.  Here  is  nothing  to  shew  that  the  magistrates  had  their 
attention  called  to  that  particular  subject,  to  give  effect  to  which, 
their  concurrence  and  order  are  made  necessary.  I  think 
therefore,  that  by  what  has  been  done,  this  road  has  not  been 
extinguished.  If  it  should  be  an  useless  path,  or  if  it  be  desirable 
that  it  should  be  stopped  up,  it  may  yet  be  done. 

The  consequence  of  our  opinion  will  of  course  be,  that  as  the 
present  action  cannot  be  maintained,  there  must  be  judgment  for 
the  defendant. 

Per  CuBUM : 

Postea  to  the  defendant. 
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TOWl^SEND  V.  CHAMPERNOWNE.  isai. 

(9  Price.  130-133.)  ^^^ 

Suit  for  specific  performance  of  a  contract  for  the  purchase  of  free-      Chamber. 
hold  estates.    The  defendant  had  paid  several  large  sums  on  account  of        rTITi 
the  purchase-money,  and  a  considerable  proportion  was  still  due.     He        L   '   J 
died  when  the  cause  was  at  issue,  leaving  all  his  real  and  personal  pro- 
perty to  his  infant  children.    The  plaintiffs  filed  a  bill  of  revivor  against 
the  executors  only:   Held,  that  the  infant  devisees  were  necessary 
parties;   and  in  consequence  of  their  not  being  brought  before  the 
Court,  the  suit  was  ordered  to  stand  over  till  a  supplemental  bill  should 
be  filed  against  them  for  that  purpose. 

This  cause,  which  was  a  suit  for  specific  performance  of .  an 
agreement  for  the  purchase  of  freehold  estates  in  Devon  to  a  very 
considerable  amount,  had  been  revived  against  the  executors  of  the 
will  of  the  defendant,  who  died  pending  the  suit,  and  whilst  the 
cause  was  at  issue,  leaving  all  his  real  and  personal  property  to 
his  infant  children. 

It  appeared  by  the  pleadings  that  the  defendant  had  paid  over 
several  large  sums  on  account  of  the  purchase  money,  and  that 
great  delay  had  taken  place  in  making  title  to  the  estate.  A 
very  considerable  proportion  of  the  purchase  money  was  still 
due. 

When  the  cause  was  called  on  to  be  heard,  JerviSf  Pepya^ 
and  Preston  for  the  defendants,  objected,  that  the  Court  could  not 
proceed  to  hear  the  cause  for  want  of  proper  parties,  the  bill 
having  been  revived  against  the  executors  only;  whereas  the 
infant  devisees,  as  the  real  representatives  of  the  defendant, 
ought  to  have  been  made  parties  *to  the  bill  of  revivor,  because  j^  ^isi 
they  were  immediately  interested  in  the  purchase,  and  would  not 
be  precluded  by  any  decision  the  Court  could  now  make  in  their 
absence,  but  might  file  a  bill  immediately,  or  as  soon  as  this 
cause  should  be  determined,  notwithstanding  the  decision.  The 
heir-at-law  or  devisee  of  the  real  estates  of  a  testator,  has  a  right 
to  stand  in  his  place.  The  executors  may  neglect  the  title  and 
accept  a  bad  one,  and  the  heir  or  devisee  ought  not  to  be  driven 
to    sue    the    executors;    and    there  may   be  a  deficiency  of 
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TOWKSEXD 

r. 
Champeb- 

KOWNE. 


[  *132  ] 


Martin,  Sugden,  and  Lynch,  contra,  submitted,  that  as  the 
executors  were  alone  affected  by  this  contract,  and  could  alone  be 
called  on  tD  perform  it  specifically,  it  was  sufficient  to  make  them 
alone  parties  to  the  bill  of  revivor.  The  general  rule  of  equity  is, 
that  the  parties  against  whom  a  decree  can  in  any  result  be 
obtained  on  the  pleadings,  are  the  only  persons  whom  it  is  neces- 
sary to  bring  before  the  Court :  and  that  is  the  only  criterion. 
Legatees  are  never  brought  before  the  Court,  although  they  have 
always  an  interest.  In  this  case  the  executors  are  the  persons 
whom  alone  the  Court  can  compel  to  complete  the  agreement  to 
purchase  the  property.  They  must  pay  for  the  estate,  and  it  is 
their  duty  to  investigate  the  validity  of  the  title,  and  to  take  cure 
of  the  interests  of  all  parties  concerned.  If  there  should  appear 
to  be  any  collusion  on  the  part  of  the  executors,  the  Court  would 
guard  against  it;  but  collusion  cannot  be  presumed.  The 
personal  representative  *is  the  person  also  whose  duty  it  is  to 
litigate  the  question  if  there  be  any  difficulty  in  it ;  and  the  real 
representative  can  do  nothing  in  the  suit  as  an  actor,  or  interfere 
in  any  way  during  its  progress.  There  can,  therefore,  be  no 
reason  for  making  the  de\d6ee3  parties. 

ElCHAKDS,  C.  B. : 

I  am  sorry  to  find  myself  obliged  to  allow  the  objection ; 
for  the  object  of  such  objections  is  too  often  quite  apparent  and 
palpable.  In  this  case,  however,  it  may  be  very  proper  to 
have  taken  it. 

As  to  the  possibility  of  a  deficiency  of  assets,  I  consider  that 
there  is  nothing  in  that  to  support  the  objection,  because  the 
Court  charges  the  real  estate,  and  gives  a  lien  for  the  purchase 
money. 

This  bill  states  the  estate  to  belong  to  the  defendant 
Champernowne.  It  is  certainly  his  in  equity,  and  an  equitable 
title  is  subject  to  the  same  rules  as  a  title  at  law.  There  appears 
to  be  a  large  proportion  of  the  purchase  money  still  due  from  the 
defendant's  estate.  The  personal  property  is  clearly  applicable 
to  the  payment  of  it  in  the  first  instance,  but  the  real  estate  is 
liable  for  any  deficiency.  After  all,  the  question  is,  whether  the 
agreement  is  for  the  benefit  of  the  heir  or  devisee.    Executors 
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are  trustees  for  devisees,  legatees,  creditors,  and  residuary 
legatees.  But  an  heir-at-law  or  devisee  may  say  he  has  a  right, 
as  creditor,  against  legatees,  to  enquire  whether  a  good  title  can 
be  made,  and  therefore  he  has  a  ^direct  interest  in  the  thing : 
and  he  may,  indeed,  file  a  bill  against  all  parties  now,  for*  the 
purpose  of  ascertaining  the  validity  of  the  contract,  and  the  title 
to  the  estate.  If  so,  the  consequence  of  not  making  the  real 
representative  a  party,  would  be  to  expose  the  defendant  to  the 
danger  of  double  vexation,  in  being  called  on  for  a  double  account. 
The  moment  it  is  admitted  that  the  real  estate  does  not  belong 
to  the  executors,  but  to  the  heir  or  devisee,  there  is  an  end  of  the 
question.    He  must  be  made  a  party. 

Another  reason  is,  that  I  am  bound  to  order  a  conveyance  to 
be  made  by  the  person  entitled  to  the  estate,  and  on  that  account 
he  ought  to  be  before  the  C!ourt,  that  I  may  be  enabled  to  make 
such  an  order,  which  otherwise  I  could  not  do.  The  devisee  is 
not  bound  to  take  the  estate  if  damnosa  hareditas.  But  in  fact 
I  cannot  make  an  effectual  decree  without  him. 


TOWNSEND 

CHA.BCPBR- 
NOWNB. 

[  MSB  1 


The  cause  was,  therefore,  ordered  to  stand  over  for  the  purpose 
of  bringing  the  infant  devisees  before  the  Court  by  a  supple- 
mental bill,  to  be  filed  against  them  for  that  purpose. 
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GODDAKD   V.    CARLISLE,    G.  D.   SLOPER,    and 
^u.k  S.  R  SLOPES  AND   MARIA  his   WiFB.f 

(9  Price.  169—185.) 

[  169  ]  ^  ' 

An  injimcfion,  which  had  been  granted  to  restrain  an  action  at  law, 
to  recover  the  arrears  of  an  annuity  granted  to  the  wife  of  a  person 
who,  from  the  nature  of  his  connection  with  the  grantor,  was  held  to 
have  abused  his  confidence  by  unduly  exercising  the  influence  which  lie 
possessed,  ordered  on  the  hearing  to  be  continued. 

In  cases  of  parent  and  child,  guardian  and  ward,  trustee  and  oeetui 
que  trust,  &c.,  courts  of  equity,  although  in  general  they  will  not  dis- 
turb the  enjoyment  of  benefits  conferred  by  acts  purely  yoluntary,  will 
regard  the'  gifts  of  the  latter,  made  without  consideration,  with  much 
jealousy ;  but  where  the  parties  stand  in  the  relation  of  attorney  and 
client,  so  immediately  is  the  former  xmder  the  eye  of  the  Courts,  and  so 
anxiously  do  they  watch  the  interests  of  the  latter,  that  although  the 
Tolxmtary  gift  of  the  client  may  be  supported,  it  is  so  indispensably 
necessary  to  shew  it  to  be  bond  fide,  and  free  from  the  imputation  of 
any  of  the  above  objections,  as  to  render  it  in  some  sort  essential  to  its 
validity  and  stability,  that  some  other  professional  man  than  the  donee 
should  have  the  conduct  of  it,  or  at  least  that  some  indifferent  third 
person  should  be  privy  to  the  whole  transaction. 

The  Court  having  ordered  an  injunction,  obtained  by  reason  of  the 
circumstances  under  which  the  gift  was  made,  to  be  continued,  refused 
to  impose  the  terms  of  paying  the  money  into  Court,  the  parties  being^ 
attorney  and  client. 

To  constitute  the  connection  of  attorney  and  client,  it  is  sufficient  that 
the  party  has  no  other  solicitor  to  whom  he  is  in  the  habit  of  resorting' 
for  advice ;  and  it  is  not  necessary  that  the  attorney  should  be  shewn  to 
be  in  any  particular  manner,  or  to  any  extent,  employed  in  law  businesB 
for  him. 

This  bill  was  filed  against  the  defendants  by  the  plaintiff,  for 
an  injunction  to  stay  further  proceedings  in  an  action  at  law, 
commenced  against  him  by  the  defendant  Maria  Sloper,  in  the 
names  of  the  defendants,  G.  D.  Sloper  (who  was  the  son  of 
[  •170  ]  K.  S.  Sloper  and  an  attorney)  and  Carlisle,  her  *trustee8,  on  the 
covenant  in  an  annuity  deed  executed  by  the  plaintiff;  and  for  a 
discovery  of  the  consideration,  and  further  relief. 

It  stated  in  substance,  that  the  plaintiff's  father  having  died 
when  the  plaintiff  was  of  very  tender  years,  the  defendant 
B.  S.  Sloper,  (who  was  a  solicitor,  and  the  father's  executor)  had 
the  superintendence  of  the  plaintiffs  pecuniary  affairs,  and 
acted  as  the  receiver,  and  in  the  general  management  of  the 
rents  and  profits  of  the  real  estates  of  which  the  plaintiff  became 
t  Liles  V.  Terry,  '96,  2  Q.  B.  679,  686,  C.  A. 
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possessed  on  the  death  of  his  father,  and  had  superintended  his  Ooddabd 
education,  for  which  he  had,  during  the  plaintiff's  minority,  paid  caelisle. 
himself  a  remuneration  of  50Z.  a  year,  and  always  acted  as  his 
solicitor  and  sole  adviser ; — ^that  in  1802,  Slopert  had  become 
indebted  to  plaintiff  in  6,5002.  for  money  received  to  his  use ; 
and  that  when  the  plaintiff  became  of  age,  which  was  in  July, 
1818,  Slopar  was  indebted  to  him  in  a  much  larger  sum,  for 
interest  thereon,  and  on  other  accounts. 

The  bill  then  stated,  that  soon  after  the  plaintiff  came  of  age, 
he  applied  for  a  settlement  of  all  accounts  between  them ;  but 
Sloper  evaded  the  request  till  January,  1816,  when  he  promised 
to  give  security  for  the  sum  of  6,500Z.,  and  interest.  The  defen- 
dant Carlisle  (who  was  a  mutual  friend)  *having  much  pressed  [  ♦i7i  ] 
the  defendant  Sloper  to  make  up  the  accounts,  he  soon  afterwards 
acknowledged  a  large  balance,  (10,500Z.)  to  be  due  to  the  plaintiff; 
and  stated  that  he  was  not  able  to  pay  more  than  15^.  in  the 
pound  on  all  his  debts,  but  he  proposed  to  give  the  plaintiff 
security  for  his  debt ; — that  Sloper  shortly  afterwards  requested 
the  plaintiff  to  grant  an  annuity  of  1502.  to  the  defendant  Maria, 
his  wife,  on  condition  that  he  would  give  him  security  for  his 
said  debt ;  that  plaintiff,  in  consideration  thereof,  granted  an 
annuity  of  2002.  for  her  life,  by  indenture  of  bargain  and  sale,  to 
the  defendants  Carlisle  (without  his  knowledge,  nor  was  the  deed 
executed  by  him ;)  and  6.  D.  Sloper,  in  trust  for  her,  which 
indenture  was  prepared  by  6.  D.  Sloper,  at  the  request  and 
under  the  direction  of  Sloper,  and  executed  by  plaintiff  on  the 
15th  of  January,  1816,  without  being  read  by  or  to  him,  or 
explained  to  him.  On  the  next  day  B.  S.  Sloper  executed  to 
plaintiff  a  deed  of  assignment  in  consideration  of,  and  reciting 
the  debt  from  him  to  plaintiff,  of  6,500Z.  and  interest,  (altogether 
10,(XX)2.)  of  his  leasehold  house  and  the  furniture,  &c.  therein,  in 
Montague  Square,  and  the  household  furniture,  &c.  in  his  house 
at  Kingston,  in  trust  to  be  sold  to  pay  the  said  debt.  Soon  after- 
wards Sloper  persuaded  the  plaintiff  to  give  up  the  household 
furniture  at  Kingston  to  his  (Sloper's)  wife,  to  which  the  plaintiff 

t  For   the    sake  of   brevity  and      throughout,  in  speaking  of  the  prin- 
perspicuity,  the  name  **  Sloper,"  or      cipal  defendant  of  that  name, 
"the    defendant,"    will    be    used 
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OoDDABD  consented,  and  it  was  accordingly  afterwards  removed  to  the 
Cablisle.  house  of  the  defendant,  G.  D.  Sloper.  In  March  following,  at  a 
[  *172  ]  meeting  between  the  plaintiff,  *and  defendants  Sloper  and 
Carlisle,  on  the  subject  of  the  security  engaged  to  be  given  by 
Sloper  to  plaintiff,  Sloper  then  mentioned  his  determination  to 
go  to  France,  on  account  of  his  difficulties;  but  said  that  he 
should  previously  give  the  plaintiff  the  proposed  security ;  and 
for  that  purpose  the  plaintiff,  at  Sloper's  request,  agreed  to 
accompany  him  to  Dover,  and  afterwards  to  France.  The  bill 
stated  that  he  never  received  any  other  security  than  that  of  the 
property  previously  assigned  to  him,  and  which  did  not  on  the 
sale  produce  more  than  8002. ;  and  it  concluded  by  stating  that 
B.  S.  Sloper  and  his  wife  resided  in  France. 

The  bill  then  suggested  pretences  that  Sloper  was  never  the 
plaintiff's  guardian  or  solicitor,  and  that  there  subsisted  a  near 
relationship  between  them,  and  charged  the  contrary,  instancing 
various  conduct  attributable  to  both  characters. 

The  material  facts  stated  in  the  answers  of  the  defendants, 
Sloper,  Maria  Sloper,  and  G.  D.  Sloper,  to  the  bill  and  amended 
bill,  by  way  of  defence,  were,  that  the  defendant  Sloper  and  the 
plaintiff  being  connected  by  marriage  (the  plaintiff's  father 
having  married  a  daughter  of  Sir  Bobert  Sloper,  the  defendant's 
father)  such  an  intimacy  had  always  subsisted  between  them,  as 
that  the  plaintiff  whenever  he  came  to  London,  which  was  very 
frequently,  and  for  several  months  together,  lived  in  the  defen- 
dant's house  as  one  of  the  family ; — that  on  the  death  of  the 
'  [  *n3  ]  plaintiff's  *father,  his  relation  Sir  Eobert  Sloper,  took  upon  him- 
self the  care  and  management  of  the  plaintiff's  person  and  estate, 
till  his  death ;  and  that  since  that  time,  the  care  of  the  plaintiff's 
person  had  devolved  upon  the  defendant  Carlisle,  and  the 
management  of  his  estate  on  the  plaintiff's  uncle,  the  Rev. 
Thomas  Shepherd,  till  the  year  1808,  when  the  care  of  his 
person  also  was  transmitted  to  the  said  Thomas  Shepherd,  until 
he  became  of  age  ;  that  defendant  Sloper  had  always  acted  under 
one  or  other  of  those  persons  as  agent  only,  in  receiving  the 
rents  and  profits  of  the  estates  as  far  as  he  had  done  so,  and  be 
denied  that  he  had  ever  had  any  superintendence  of  the  plaintiff's 
pecuniary  or  other  concerns,  or  that  he  had  ever  acted  as  his 
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solicitor  till  May,  1818,  or  (except  as  his  solicitor)  that  he  ever     Ooddibd 
had  acted  as  his  adviser,  or  that  he  possessed  any  influence  over    cablislk. 
the  plaintiff;  or  that  he  had  been  in  the  habit  of  supplying  the 
plaintiff  with  any  other  sums  than   were  from  time  to  time 
authorised  by  the  said  Sir  Eobert  Sloper,  Carlisle,  or  Shepherd. 
He  denied  concealment  of  his  affairs  from  the  plaintiff;  but 
admitted  that  in  1802  he  was  indebted  to  the  plaintiff  in  6,600Z. 
as  executor  of  his  father.    He  denied  that  any  balance  was  due 
to  the  plaintiff  on  attaining  his  full  age,  in  respect  of  rents  and 
profits ;  but  insisted  that  on  the  contrary,  a  balance  of  2,812Z. 
was  acknowledged  to  be  due  in  April,  1816,  from  the  plaintiff 
to  him  on  their  accounts  (excluding  the  6,5002.) ;  and  alleged 
that  on  the  occasion  of  the  first  mention  of  his  having  become  in 
an  embarrassed  state,  in  consequence  of  the  conduct  of  a  late 
partner,  *to  the  plaintiff,  at  the  house  of  the  defendant  Carlisle,      [  mm  i 
plaintiff  expressed  his  anxious  desire  to  afford  defendant  any 
assistance  which  he  could  wish; — that  the  disclosure  of  his 
circumstances  was  not  made  through  the  medium  of  Carlisle,  but 
by  the  defendant  Sloper  himself  at  his  own  house,  where  the 
plaintiff  was  then  living,  on  which  occasion  the  plaintiff,  so  far 
from  requiring  security  at  that  time,  spoke  only  of  the  numerous 
kindnesses  which  he  had  received  from  the  defendant  (Sloper) 
for  a  series  of  years,  and  his  obligations  to  him,  and  pressed  him 
to  accept  a  considerable  loan,  which  he  refused  ;~that  the 
plaintiff  afterwards  voluntarily,  and  of  his  own  accord,  declared 
his  intention  to  settle  an  annuity  for  life  of  5001.  upon  the  defen- 
dant Sloper's  wife,  as  well  to  shew  his  sense  of  the  obligations 
he  owed  to  the  defendant,  as  to  manifest  the  personal  regard  and 
friendship  which  he  had  for  her,  and  in  order  to  make  her  less 
sensible  of  the  change  in  her  husband's  affairs ;  but  that  the 
defendant  absolutely  refused  to  listen  to  it ; — that  the  plaintiff 
then  mentioned  400Z.  a  year,  which  the  defendant  also  refused  to 
permit,  but  at  length  submitted  to  his  entreaties,  and  proposed 
1002.  or  150!.,  when  the  plaintiff  insisted  that  it  should  be  2002. 
to  which  the  defendant  consented,  attributing  the  bounty  to  the 
kindness  which  the  defendant's  father  had  always  shewn  to  the 
father  of  the  plaintiff.    He  denied  any  offer  made  to  give  security, 
and  the  admission  of  a  large  balance  being  due  to  the  plaintiff; 
B.B. — ^voL.  xxm.  u  u 
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OoDDARD  and  alleged  that  6,500Z.  was  not  entirely  due,  and  that  no 
Cablislx.  interest  was  dae  thereon  ;  *bat  that  1,652Z.  and  upwards  was  to 
r  ""176  ]  be  deducted  from  that  debt,  as  due  to  him  the  defendant ; — ^that 
the  plaintiff  well  knew  the  embarrassed  state  of  his  (defendant's) 
affairs,  before  he  offered  his  assistance  to  extricate  him,  and  before 
he  granted  the  annuity  to  the  defendant  Maria  Sloper.  He 
admitted  that  he  had  continued  to  be  the  plaintiff's  solicitor  up  to 
the  time  of  going  abroad,  never  having  been  actually  discharged 
from  acting  as  his  solicitor.  He  alleged  that  he  had  done  no  law 
business  for  the  plaintiff  after  the  communication  of  the  distressed 
situation  of  his  circumstances,  but  that  after  that  time  he  had  acted 
for  and  advised  him  as  a  friend  merely ; — ^that  the  defendant 
Carlisle  having  been  informed  of  the  plaintiff's  intention  to  grant 
the  annuity  to  the  defendant  Maria  Sloper,  called  on  the  plaintiff 
at  his  the  defendant's  house,  and  in  the  presence  of  defendant  Maria 
Sloper  "and  her  daughter,  commended  the  plaintiff's  liberality;— 
that  the  assignment  was  not  executed  in  consideration  of  the  annu- 
ity, but  only  as  some  security  for  that  part  of  the  6,500Z.  which 
was  then  owing  from  him  to  the  plaintiff,  and  which  the  defendant 
(Sloper)  considered  to  be  about  4,6002.,  the  original  debt  having 
been  reduced  by  disbursements  for  the  rents  and  fines  of  renewal 
of  the  leaseholds  of  plaintiff,  made  by  the  defendant  and  his  part* 
ner,  as  the  plaintiffs  agents ; — that  the  plaintiff  himself  proposed 
to  give  up  the  furniture,  &c.  to  defendant  Maria  Sloper,  as  a 
voluntary  present ; — ^that  the  plaintiff  accompanying  the  defendant 
r  •175  n  to  France,  was  not  on  the  matter  of  business,  *but  in  friendship, 
and  as  a  mark  of  regard ;  and  that  during  all  the  time  they  were 
together  the  plaintiff  never  asked  the  defendant,  or  hinted  a 
desire,  to  be  given  any  security. 

The  answer  of  the  defendant  Carlisle  stated,  that  his  interfer- 
ence in  the  education  of  the  plaintiff  in  his  infancy,  was  merely 
out  of  friendship  to  his  deceased  father ; — that  he  always  con- 
sidered the  defendant  Sloper  as  the  plaintiff's  acting  guardian ; 
— that  he  (Sloper)  had  possession  of  the  property  and  title-deeds, 
regularly  receiving  (as  he  himself  informed  this  defendant)  the 
rents,  &c. ;— that  he  had  always  great  influence  over  the  plaintiff, 
up  to  the  time  of  his  quitting  the  country ; — ^and  that  he  was 
constantly  accustomed  to  act  according  to  his  direction  and 
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advice ; — that  in  all  transactions  the  plaintiff  placed  implicit  con-     Gk>DDAED 
fidence  in  him  ; — that  he,  Carlisle,  believed,  that  until  the  actual    cablislb. 
disclosure,   (some  time  after   the   plaintiff   came   of   age)    he 
had  always  carefully  concealed  from  the  plaintiff  the  state  of  his 
property  and  pecuniary  concerns ; — that  he,  Carlisle,  had  often 
urged  the  defendant  to  come  to  an  account  with  the  plaintiff,  but 
that  he  did  not  do  so  till  after  he  had  in  great  distress  acknow- 
ledged the  state  of  his  affairs,  &c.  (confirming  the  statement  in 
the  bill  denied  by  Sloper's  answer) ; — that  he  then  said  his  estate 
would  not  pay  more  than  15«.  in  the  pound,  and  that  he  engaged 
to  give  the  plaintiff  security  for  the  balance,  which  appeared  at 
that  time  to  be  10,500Z.,  composed  of  the  6,5002.,  and  interest 
due  from  Sloper  as  such  guardian,  solicitor,  and  *manager ; —      [  "iTT  ] 
that  the  annuity  was  granted  without  his,  Carlisle's,  knowledge, 
and  that  he  never  should  have  consented  to  it ; — that  he  believed 
the  deed  was  prepared  by  Sloper,  and  on  the  condition  or  assur- 
ance stated  in  the  bill;— that  he,  Carlisle,  was  present  at  an 
interview  between  the  plaintiff  and  the  defendant,  in  March, 
1816,  when  the  defendant  expressed  his  intention  of  going  to 
France  on  account  of  his  embarrassments,  and  said  that  he 
would  previously  give  plaintiff  ample  security  ;  and  proposed  to 
the  plaintiff  to  accompany  him  to  Dover ; — that  the  house  did 
not  produce  anything  at  the  sale,  and  the  furniture,  &c.  only 
800Z.    He  also  stated,  that  he  never  intended  to  act  under  the 
deed  of  annuity,  and  that  his  name  had  been  used  in  the  action 
at  law  without  his  authority  or  knowledge,  and  that  he  renounced 
the  trust. 
An  injunction  having  been  obtained  by  the  plaintiff, 

Treslove  now  moved  that  it  might  be  dissolved  on  the  coming 
in  of  the  answers. 

Martin  and  Glyn  shewed  cause  on  the  merits — resting  the 
plaintiff's  case  on  the  equitable  grounds  of  want  of  consideration, 
undue  influence  on  the  part  of  the  defendant  Sloper,  and  the 
connection  subsisting  between  the  parties,  being  tantamount  to 
that  of  guardian  and  ward:  and  they  urged  that  there  also 
existed  that  of  attorney  and  client,  where  there  was  confidence 

u  u  2 
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OoDDABD  and  youth  and  inexperience  on  one  side  ;  and  authority,  influence, 
Oablislb,  control,  *and  talents  for  business  on  the  other.  They  applied 
[  •178  ]  to  this  case  the  principles  and  reasoning  in  that  of  Hv^guenin  v. 
Baaeley^^  and  the  cases  there  cited,  as  not  only  establishing  that 
acts  of  this  description  would  be  defeated  by  the  Court ;  but  that 
they  would  not  even  suffer  third  persons  to  be  benefited  by  trans- 
actions so  tainted  with  abuse  of  confidence,  and  gross  violation 
of  trust  and  duty.  They  therefore  urged  that  if  it  were  forbidden 
to  the  husband  to  avail  himself  of  the  influence  which  he  had  so 
manifestly  possessed  and  so  mischievously  misapplied,  the 
objections  which  applied  to  him  would  extend  to  affect  the 
defendant,  his  wife. 

On  the  other  hand  it  was  contended  that  this  transaction 
was  purely  voluntary  on  the  part  of  the  plaintiff,  and  not  only 
unsolicited  by  the  defendant,  but  for  some  time  resisted ; — that 
there  had  not  only  been  no  undue  influence  used,  but  there  had 
been  such  an  uniform  exercise  of  kindness  and  hospitality,  and 
performance  of  good  offices  on  the  part  of  the  two  defendants 
towards  the  plaintiff,  as  to  amount  to  something  of  a  consider- 
ation for  this  effect  of  the  plaintiffs  gratitude.  It  was  besides 
submitted  to  the  Court,  that  this  was  an  act  done  in  &yoar  of 
the  wife,  who  could  not  be  affected  by  the  connection  between  the 
plaintiff  and  her  husband,  and  might  have  been,  and  probably 
was,  the  meritorious  exciter  of  the  feeling  that  might  have 
[•179]  prompted  the  liberality  *  which  had  been  displayed  on  this 
occasion,  and  which  was  wholly  personal,  and  independent  of 
any  consideration  of  friendship  for  her  husband. 

Ihh.  28.        RiCHABDS,  C.  £.  : 

We  must  proceed  in  determining  this  case  entirely  apon 
general  principles.  I  agree  with  the  defendant's  counsel  in  the 
proposition,  that  this  instrument  could  not  be  affected,  if  it  were 
shewn  to  be  a  mere  voluntary  deed  proceeding  purely  from  the 
unbiassed  act  of  the  party ;  because  every  one  has  a  right  to 
dispose  of  his  own  property,  in  any  way  in  which  he  may  think 
fit,  however  foolishly  he  may  act  in  so  doing ;  and  this  Court 
t  9  E.  E.  148,  276  (14  Ves.  273). 
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cannot  disturb  such  disposition,  if  there  were  nothing  else  in  the  Goddabd 
case  to  give  us  jurisdiction — ^if,  in  short,  it  were  purely  a  volun-  cablisle 
tary  gift.  But  on  the  facts  before  us,  there  is  no  doubt  a  suffi- 
cient case  made  out  for  the  interference  of  a  court  of  equity 
[states  the  transaction].  There  is  no  difference  in  principle 
between  a  gift  of  this  sort  to  a  man's  wife,  and  a  gift  immediately 
to  himself,  if  the  gift  to  the  wife  be  effected  by  undue  means  on 
thQ  part  of  the  husband.  We  must,  therefore,  treat  it  as  if  it 
were  a  direct  gift  to  the  husband  himself.  I  see  no  ground  for 
any  imputation  that  the  plaintiff  did  not  understand  what  he 
was  about,  or  the  effect  of  the  grant.  It  has  been  intimated, 
that  the  plaintiff  might  and  ought  to  have  taken  the  advice  of 
other  persons ;  but  as  he  did  not,  I  do  not  stop  to  enquire  what 
consequences  would  have  resulted  from  such  caution. 

The  whole  question  in  this  case  turns  entirely  in  my  view  of  [  iso  ] 
it  on  the  relative  situation  of  the  parties.  Now  it  is  clear,  that 
Sloper  was  most  intimately  connected  with  the  plaintiff.  There 
subsisted  between  them  a  very  particular  degree  of  private  friend- 
ship and  intimacy,  and  the  plaintiff  was  constantly  received  at 
the  house  of  Sloper,  more  as  one  of  the  family,  than  as  a  guest, 
where  he  was  always  treated  with  great  kindness  and  hospitality, 
and  that  until  three  years  after  the  young  man  came  of  age. 
He  never  had,  during  that  connection,  till  then,  any  reason  to 
suspect,  nor  was  he  aware  of,  Sloper's  untoward  circumstances. 
Three  years  after  he  became  of  age,  he  began  to  find  that  Sloper's 
affairs  were  in  an  embarrassed  state.  But  the  most  material 
feature  in  this  case  is,  that  Sloper,  during  his  connection  with 
the  plaintiff,  was  his  solicitor  ;  that  is,  the  young  man  does  not 
appear  to  have  had  any  other  professional  adviser  :  and  Sloper 
being  an  attorney,  and  so  connected  in  friendship  and  general 
association  with  the  plaintiff,  it  must  be  taken,  even  if  he  could 
not  be  shewn  to  have  acted  professionally  for  him  in  any  particu- 
lar business,  unless  some  other  solicitor  had  been  his  legal 
adviser,  that  Sloper  was  the  person  to  whom  Goddard  naturally 
looked  for  legal  assistance.  Now  I  do  not  mean  to  say  that  a  soli- 
citor may  not,  on  any  occasion,  take  a  voluntary  gift  from  a  person 
for  whom  he  may  be  engaged  to  transact  law  business;  but 
where  it  can  be  shewn  that  he  was  so  connected  with  his  client. 
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GoBBABD    as  to  have  ^obtained  any  considerable  inflaence  over  him,  there 
Cablisle.    ^^  ^B  ^^^^  ^^^  Court  will  always  lean  against  the  effect  of  the  acts 

[  ^181  ]  of  his  client  in  his  favour,  to  the  client's  prejudice.  On  that 
ground,  courts  of  equity  interpose  between  infant  and  guardian, 
and  trustee  and  cestui  que  trust,  and  even  father  and  infant  son, 
where  the  parent  should  be  wicked  enough  to  exercise  his  influ- 
ence unduly  ;  but  a  solicitor  is  always  peculiarly  under  the  eye 
of  the  Court,  in  respect  of  his  conduct  towards  his  client,  of  what- 
ever age  he  may  be.  It  is  most  important  that  professional 
men  should  be  kept  strictly  aloof  from  all  possible  means,  and 
even  temptation  of  taking  advantage  of  their  power  over  their 
clients :  and  in  point  of  fact,  there  are,  considering  the  number 
of  professional  men  who  are  employed  in  the  conduct  of  business, 
very  few  instances  of  charges  being  substantiated  against  them. 

It  appears  in  this  case  clearly,  that  Sloper  was  the  only 
solicitor  that  the  plaintiff  ever  resorted  to,  up  to  the  time  of 
Sloper's  going  to  France ;  for  I  cannot  give  complete  credit  to 
the  answer  of  Sloper,  without  depriving  Carlisle's  answer  of  all 
credit,  and  I  think  that  very  much  credit  is  due  to  the  latter. 

Then  it  appears  beyond  all  doubt,  that  Sloper  owed  the  plain- 
tiff money,  a  considerable  sum  too,  even  according  to  his  own 
admission,  although  the  precise  sum  is  not  stated  by  him.  It 
was,  besides,  money  which  ought  not  to  have  been  owing  by  him, 

[  •182  ]  and  which  no  man  of  business,  who  attended  *properly  to  it, 
would  have  owed.  There  can  be  no  doubt,  that  there  must  have 
been  great  confidence  on  one  side  here,  and  great  influence  on 
the  other.  The  grant  was  entirely  managed  between  the  Slopers, 
who  were  father  and  son,  and  must  be  considered  to  be  but  one 
person  in  this  transaction ;  so  that  Sloper  by  having  prepared 
the  deed — ^which  although  made  in  favour  of  his  wife,  with  whom 
he  was  then  living,  must  be  taken  as  for  his  own  benefit ;  for 
the  wife's  name  is  used  as  a  mere  pretext — acted  in  this  very 
transaction  as  the  attorney  of  this  young  man.  On  the  subject 
of  the  defendant's  influence  over  the  plaintiff,  the  first  offer  of 
5001.  a  year  speaks  volumes.  It  is  altogether  a  thing  which  no 
solicitor  of  delicacy,  under  the  circumstances,  could  have  accepted, 
and  particularly  in  such  a  manner ;  nor  would  Sloper  himself 
have  accepted  it  some  time  ago,  without  the  cognizance  and 
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interference  of  some  other  professional  man,  or  at  least  of  some     Goddabd 
indifferent  third  person  or  mutual  friend ;  for  in  the  situation  in     gasliblb. 
which  Sloper  stood  with  regard  to  this  young  man,  he  was  bound 
to  have  protected  him  against  himself.    He,  however,  does  not   . 
appear  to  do  so ;  and  that  in  a  case  wherein  he  was  absolutely 
driven  to  seek  the  interference  of  some  one  else.    It  is  really 
quite  impossible  to  state  this  case,  without  seeing  that  it  comes 
completely  within  the  principle;  and  we  should  be  forgetting 
ourselves  and  our  duty,  if  we  did  not  continue  the  injunction. 

It  had  occurred  to  me,  to  consider  whether  we  ought  not  to 
order  the  money  to  be  paid  into  *Court ;  but  we  cannot.  This  [  •iss  ] 
is  certainly  a  proper  case  for  an  example.  Besides,  there  is 
actually  money  due  from  Sloper  to  the  plaintiff  at  this  moment. 
He  has  himself  admitted  something  to  be  due,  and  Carlisle 
swears  to  an  admission  of  10,0002.  But  independently  of  so 
much  money  being  due  from  the  husband,  in  a  case  like  this, 
between  attorney  and  client,  I  should  hold  that  the  money  need 
not  be  paid  into  Court. 

As  to  the  question  of  security  being  given,  that  applies  only  to 
the  question  of  fact  as  to  the  consideration  in  this  as  in  any 
other  case ;  but  here  there  is  great  doubt  thrown  on  the  answer 
of  Sloper,  by  that  of  Carlisle ;  and  indeed  security  cannot  now 
be  given.  But  independently  of  that,  and  of  any  other  consider- 
ation, I  am  desirous  that  this  judgment  should  be  considered  as 
proceeding  on  the  other  points  on  which  it  has  been  put. 

Graham,  B.  : 

Courts  of  equity  have  certainly  nothing  to  do  with  purely 
voluntary  deeds,  nor  can  they  disturb  acts  of  mere  generosity ; 
and  were  this  such  an  act  it  could  not  be  the  subject  of  our 
interference.  But  the  question  here  is,  whether  this  instrument 
was  not  obtained  under  undue  influence.  The  connection  of 
attorney  and  client  certainly  subsisted  between  Sloper  and  the 
plaintiff,  for  a  long  time  before  the  grant  of  the  annuity ;  and 
that  connection  was  very  much  heightened  by  the  circumstance 
of  Sloper  having  also  stood  and  acted  in  a  situation  of  quasi 
guardian,  at  least,  to  the  plaintiff,  having  the  care  of  his  person 
and  management  *of  his  property.    The  annuity,  therefore,      [""184] 
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OoDDABD  granted  under  such  circumstances  to  the  wife,  must  have  heen 
Oabliblb.  granted  under  a  sense  of  the  obligations  owed  to  the  husband. 
Enough  appears  on  the  answer,  to  shew  the  nature  and  extent  of 
those  obligations ;  for  instead  of  exacting  security  for  his  debt, 
the  plaintiff  offers  to  lend  him  more  money.  There  must  have 
been  some  illusion  of  the  mind  there.  Besides,  there  had  been 
a  breach  of  trust  committed  by  Sloper  at  the  time,  of  which  the 
plaintiff  was  not  fully  apprised  until  after  the  execution  of  the 
instrument;  and  if  that  had  been  previously  known  to  the 
plaintiff,  or  had  the  defendant  said  honestly  when  the  plaintiff 
first  proposed  the  annuity,  that  he  had  acted  towards  him  in  a 
manner  to  render  himself  unworthy  of  such  kindness,  and  that 
he  could  not  pay  him  any  of  the  money  he  owed  him,  he  would 
either  not  have  executed  the  instrument,  or  he  would  have  done 
it  under  very  different  circumstances.  As  it  was,  however,  there 
was  gross  deception ;  and  the  sense  of  obligation,  under  which 
the  plaintiff  lay,  was  not  even  well  founded.  Had  the  annuity 
been  granted  to  Sloper  himself,  there  would  have  been  no 
pretence  for  dissolving  the  injunction ;  and  the  grant  being  to 
the  wife,  is  much  too  thin  a  disguise  to  make  any  difference  in 
this  transaction.  This  is  therefore  a  proper  occasion  for  con- 
tinuing the  injunction ;  and  without  ordering  the  plaintiff  to  pay 
the  money  into  Court. 

Wood,  B.  : 
I  entirely  concur  in  the  opinion  which  has  been  delivered. 

[  186  ]       Gabrow,  B.  : 

Courts  of  equity  can  never  be  more  usefully  employed  than  in 
enforcing  the  principle  now  recognized  by  the  judgment  of  the 
Court.  I  will  only  add,  that  it  is  no  less  for  the  honour  of  the 
profession,  than  for  the  security  of  parties,  that  these  transactions 
should  ever  be  without  a  shade  of  suspicion.  The  parent  and 
the  guardian  should  surround  themselves  with  all  the  circum- 
stances they  can  collect,  to  give  publicity  and  openness  to  the 
acts  of  the  child  and  the  ward  in  their  favour ;  but  the  attorney 
is  absolutely  compelled  to  drive  his  client  elsewhere  if  that  client 
should  insist  on  rendering  him  a  benefit  by  means  of  forcing  on 
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his  acceptance  such  a  gift  as  the  present,  even  ander  any  circum-     Goddabd 
stances.    But  when  we  see  how  very  little  claim  to  any  such    cablislb. 
generosity  on  the  part  of  the  plaintiff  the  defendant  had  after 
his  conduct  towards  him,  there  cannot  be  a  doubt  that,  consider- 
ing the  relative  situation  of  the  parties,  this  is  a  most  fit  case 
for  continuing  the  injunction  which  has  been  obtained. 

Per  CuKiAM : 

Continue  the  injunction. 


EICHAEDS  V.  EICHARDS  and   Others.  i82l 

(9  Price,  219—230.)  ^l^i^- 

Bequest  by  codicil,  that  the  dividends  only  of  legacies  which  had  been        [  ^^^  ] 
bequeathed  by  the  will  should  be  paid  to  the  legatees,  and  that  the 
legacies  should  not  be  paid  to  them,  leaving  the  principal  not  further 
disposed  of,  is  equivalent  to  a  bequest  of  the  corpus,  and  is  a  gift  in 
substance  of  the  principal. 

By  this  suit,  several  questions  were  raised  upon  the  construc- 
tion of  the  following  will  [and  codicils] . 

The  4th  codicil  was  as  follows — "  It  is  my  particular  desire       [  922  ] 
that  the  several  legacies  bequeathed  to  my  sons  Leonard,  John, 
and  William  Bichards,  be  not  paid  to  them,  but  that  the  total 
amount  be  laid  out  in  the  stocks  of  the  Bank  of  England,  and 
tuey  to  be  paid  only  the  dividends  arising  therefrom." 


[After  argument :] 

The  Lord  Chibf  Baron  delivered  judgment  [which   so  far  as       [  226  ] 
of  general  interest  was  as  follows] : 

*    *    Li  the  4th  [codicil]  the  testator  in  words  appears  to  limit        [  227  ] 
the  former  bequest  to  his  sons  Leonard,  John,  and  WiUiam,  to 
the  dividends  arising  from  the  principal  for  their  lives ;  but  as 
there  is  no  bequest  over  of  the    principal   by  so  giving  the 
dividends,  he  has  in  substance  given  the  corpus. 
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1821.  BAILEY  V.  FEBMOR  and  ANOTHER-f 

-^^7.  (9  Price,  262—268.) 

r  252  ]  Indenture  of  lease  from  A.  to  B.  for  21  years,  at  a  rent  of  5(W.    B.  by 

indenture  assigned  the  lease  to  C,  to  secure  money  previously  advanced 
to  liim  by  C,  great  part  of  which  was  laid  out  by  B.  in  repairing  and 
improving  the  premises  demised.  C.  registered  the  assignment,  but  did 
not  take  the  indenture  of  lease  from  B.  B.  afterwards  gave  up  the 
indenture  to  A.,  in  consideration  of  receiving  a  further  advance  from 
him  of  2002.,  to  be  laid  out  in  further  improyements;  and  A.  granted 
him  a  new  lease,  at  an  increased  rent  of  70/.  a  year.  B.  afterwards 
again  gave  up  that  lease,  on  having  another  advai^ce  made  to  him  of 
200/.  more  by  A.,  and  took  a  third  lease  from  him,  at  a  rent  of  90/. 
Held,  on  a  motion  for  a  new  trial — the  plaintiff  having  recovered  a 
yerdict  in  action  of  troyer,  against  the  lessor  and  his  attorney,  for  the 
original  lease — tharfc  C.  was  not,  under  the  ciroumstances,  precluded  by 
the  neglect  to  take  from  B.  the  indenture  of  lease,  from  availing  him- 
self of  the  assignment  against  A. 

The  plaintiff  had  recovered  a  verdict  in  this  case,  which  was 
an  action  of  trover  for  a  lease,  and  was  tried  before  the  Lord 
Chief  Baron  at  the  last  sittings  for  Westminster. 

The  facts  were  shortly  these.  The  defendant  Fermor  had 
granted  a  lease  dated  81st  May,  1814,  to  one  Snowden,  of  a 
house  at  Harrow,  for  21  years,  at  a  rent  of  50Z.  a  year.  Snowden» 
who  had  married  a  niece  of  the  plaintiff,  had  shortly  before  the 
granting  of  the  lease  borrowed  8002.  of  him,  and  he  had  given 
him  a  bond  and  warrant  of  attorney,  on  which  judgment  was 
entered  up  in  Easter  Term,  1818.  Snowden  laid  out  a  con- 
siderable sum  in  repairs  and  improvement  of  the  premises,  and 
then  assigned  the  lease,  and  all  his  estate,  &c.  therein,  to  the 
plaintiff,  by  way  of  mortgage  as  a  further  security  for  the  money 
so  advanced,  by  indenture  of  assignment,  dated  27th  of  February, 
1816.    The  attorney  who  prepared  the  mortgage,  delivered  it 

t  The    principles    applying  to  a  26  Ch.  D.   482,  53  L.  J.  Gh.   629. 

case  of   this    kind  are    ver}*  fully  This  case  is  not  there  cited,  but  is 

enunciated  by  the  Court  of  Appeal  quite  consistent  with,  and  might  be 

in  the  case  of  Northern  Counties,  d:c,  cited  as  an  example  of,  the  rules 

Fire  iMurance  Co,  v.  Whipp  (1884),  there  laid  down. — B.  C. 


voL.xxra.]       1821.    EX.    9  PRICE,  262—264.  667 

with  the  original  lease  to  Snowden,  from  whom  he  had  received  Bailky 
the  instructions.  Snowden  afterwards  delivered  the  assignment  fbbmob. 
only  to  the  plaintiff,  and  not  the  lease.  The  ^plaintiff  was  not  [  «263  ] 
aware,  at  that  time,  that  the  possession  of  the  lease  was  of  any 
conseqaence;  but  when  he  afterwards  found  that  it  was,  he 
applied  in  November,  1819,  to  the  attorney  who  prepared  the 
assignment,  for  the  lease ;  and  he  stated  that  he  had  delivered 
it  to  Snowden.  Having  afterwards  discovered,  on  Snowden's 
becoming  a  bankrupt,  that  the  lease  was  in  the  possession  of  the 
defendant  Garlon,  who  was  the  attorney  of  the  defendant 
Fermor,  he  learnt  from  him  that  the  lease  had  been  given  up 
to  him  by  Snowden,  in  the  year  1817,  upon  his  granting  to 
Snowden  a  new  lease,  at  701.  a  year,  the  consideration  of  which 
increase  of  rent,  was  an  advance  by  Fermor  to  Snowden  of  200Z., 
to  be  expended  in  further  repairs  of  the  premises ;  and  that  on 
the  still  further  advance  of  200Z.,  for  the  same  purpose,  the 
second  lease  was  also  given  up,  and  a  third  lease  granted  in 
1818,  at  an  increased  rent  of  901.  a  year. 

Carlon,  on  being  applied  to  for  the  lease,  admitted  that  he 
had  it,  but  said  it  had  been  cancelled  by  cutting  off  the  seal, 
when  the  new  lease  was  granted ;  but  he  promised,  on  finding 
that  there  had  been  an  assignment  to  plaintiff,  to  give  it  up,  on 
payment  of  the  arrears  of  the  original  rent  of  50Z.  a  year.  On  a 
second  application  being  made  to  him,  he  stated  that  he  had 
been  advised,  that  Fermor  had  a  right  to  insist  on  his  claim, 
and  refused  to  give  it  up.  The  lease  was  afterwards  again 
demanded  of  Carlon  and  Fermor,  and  a  notice  in  writing  was 
served  on  each  of  *Bailey'B  assignment.  The  plaintiff  took  [  •264 1 
possession,  and  made  a  tender  of  a  quarter's  rent  due  at  the  rate 
of  601.  per  annum.  Fermor  then  distrained  for  a  quarter's  rent, 
claimed  at  the  rate  of  902.  a  year.  The  assignment  of  the 
original  lease  to  the  plaintiff,  had  been  duly  registered. 
Ultimately  the  present  action  was  brought. 

It  was  proved  on  the  trial,  by  Tucker,  the  solicitor  to  the 
assignees  of  Snowden,  that  Carlon  had  in  July,  1820,  produced 
to  him  the  original  lease ;  and  Tucker  stated,  that  he  believed 
the  lease  was  not  then  cancelled,  as  he  should  certainly  have 
observed  it  if  the  seal  had  been  cut  off. 
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Bailet  On  this  evidence,  the  Lord  Chibp  Baron  left  it  to  the  jury, 

Fekkob.      to  say  whether  the  original  lease  had  been  left  in  the  hands  of 

Snowden,  to  enable  him  to  commit  a  fraud.    In  that  case,  they 

would  find  a  verdict  for  the  defendant ;  otherwise,  they  should 

find  for  the  plaintiff. 

Under  these  circumstances,  Jervis  moved  for  a  new  trial,  on 
the  ground  of  the  verdict  being  against  evidence,  and  the  direc- 
tion of  the  Judge.  He  submitted,  that,  as  the  plaintiff  had,  by  that 
sort  of  negligence  which  was  considered  fraudulent,  as  it  afforded 
the  means  of  fraud,  suffered  the  lease  to  remain  in  the  hands 
of  the  lessee  after  the  assignment,  he  was  precluded  from 
availing  himself  of  his  imperfect  mortgage,  against  the  complete 
security  of  the  defendant  Fermor  who  had  innocently  advanced 
[  ^266  ]  his  money,  and  possessed  ^himself  of  the  lease,  under  a  deception, 
at  least,  which  the  culpable  neglect  of  the  plaintiff  had  subjected 
him  to ; — that  as  between  Bailey  and  Fermor,  therefore,  if  either 
was  to  lose  the  security  of  the  lease,  it  should  be  the  former,  the 
latter  being  a  subsequent  incumbrancer  without  notice ;  and  he 
relied  on  the  case  of  GoodtiUe  on  the  demise  of  Norris  and  others 
V.  Morgan  and  another.! 

Peake,  Serjt.  and  Jeremy y  now  shewed  cause : 

They  urged  that  the  negligence,  if  there  had  been  any  on  the 
part  of  the  plaintiff,  was  neither  criminal  nor  fraudulent ; — that  it 
was  the  effect  of  mere  mistake,  through  ignorance  of  what  was 
necessary  to  perfect  his  security ; — ^for  that  he  did  not  mean  any 
concealment,  was  obvious  from  his  having  registered  the  assign- 
ment; and  it  was  in  the  power  of  the  defendant  to  have 
ascertained  that  there  existed  such  a  security. 

They  submitted,  that  the  case  of  Ooodtitte  v.  Morgan  had  been 
overruled,  by  the  Lord  Chancellor  declaring  that  it  was  not 
law  in  the  case  of  Evans  v.  BickneU,t  subsequently  confirmed  by 
the  case  of  Baimett  v.  Weston.^  In  Evans  v.  Bicknell,  it  was 
distinctly  held,  that  even  in  equity,  it  was  not  a  general  rule  that 
a  mortgagee,  with  possession  of  the  title-deeds,  without  notice  of 
a  prior  incumbrance,  shall  be  preferred;  and  that  negligence 

t  1  T.  B.  755.  174,  183,  184). 

t  5  B.  B.  245,   252,  253  (6  Yes.         §  8  B.  B.  319  (12  Yes.  130). 
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alone  was  not  eafficient  without  fraud,   to  postpone  the  prior      Bailbt 
incumbrancer.     *They  also  cited  the  case  of  Pleasant  ex  dem.      FEBifOB. 
Hayton  v.  Benson ;  +  where  it  was  held  that  a  tenant  at  will  by      [  ^266  ] 
giving  up  possession  to  his  landlord,  without  a  notice  to  quit,  did 
not  determine  the  interest  of  an  under-tenant.    They  therefore 
contended,  that  the  plaintiff  was  entitled  to  retain  the  verdict 
which  he  had  obtained. 

Jervis  and  Platty  in  support  of  the  rule,  insisted  that  the 
registering  the  assignment  in  this  case,  amounted  to  nothing, 
because  it  was  not  a  case  wherein  it  had  been  required  by  the 
statute  of  Anne  (7  Anne,  c.  20,  s.  17),  which  excepts  leases  of  this 
description ;  and  whilst  the  lessee  held  possession  of  the  lease 
itself,  the  register  afforded  no  notice  to  the  landlord,  of  the 
transfer  of  the  tenant's  interest.  And  as  by  suffering  the  tenant 
still  to  keep  possession  of  the  lease,  it  enabled  him  to  commit 
the  fraud,  which  had  been  practised  in  this  case,  the  plaintiff 
must  take  the  evil  consequence  upon  himself,  and  could  not  set 
up  the  assignment  to  the  prejudice  of  an  innocent  subsequent 
incumbrancer.  After  repeating  the  former  argument  they 
referred  to  the  case  of  Honeycome  ex  dem.  Halpen  v.  Waldron,l 
where  it  was  determined,  that  registering  an  assignment,  and 
not  the  lease,  was  not  a  sufficient  compliance  with  the  provisions 
of  the  Act. 

They  submitted,  that  the  case  of  Ooodtitle  v.  Morgan  had  not 
been  overruled. 

(Richards,  C.  B.  :  Most  certainly  it  has,  in  very  numerous       [  267  ] 
instances.    No  one  would  think  of  mentioning  that  case  as 
an  authority  before  the  Lord  Chancellor.    Even  in  consultation, 
formerly,  I  know  he  would  not  hear  of  it.) 

The  case  of  Pleasant  v.  Benson  was  treated  as  having  no 
application  to  the  question. 

RiGHABDS,  G.  B. : 

I  am  not  quite  sure,  on  reconsideration,  that  I  ought  to  be 
t  12  B.  B.  607  (14  East,  234).  %  2  Strange,  1064. 
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Bailst  satisfied  with  the  directions  which  I  gave  to  the  jury,  and  if  they 
Febmob.  "vrere  not  more  in  favour  of  the  defendant  than  the  case  justified ; 
but  I  was  desirous  that  the  jury  should,  in  a  case  of  this  sort, 
decide  fairly  between  both  parties  on  the  whole  matter;  and 
therefore  I  left  it  to  them,  to  say  whether  the  transaction  was 
affected  by  fraud.  1  was,  however,  perfectly  satisfied  with  the 
verdict,  and  am  so  still. 

Gbaham,  B.  : 

According  to  my  view  of  the  case,  I  certainly  think  the  ques- 
tion was  left  to  the  jury  too  favourably  for  the  defendant.  I 
should  not  have  done  so,  if  I  had  tried  the  cause.  If  there  had 
been  any  blamable  carelessness  even  on  the  part  of  the  plaintiff, 
that  might  have  been  a  matter  for  the  consideration  of  the  jury. 
They,  however,  have  found  clearly  that  there  was  no  such 
culpable  neglect  on  his  part,  as  to  deprive  him  of  the  benefit  of 
the  security  for  the  8002.  advanced  by  him  to  Snowden,  which 
appears  to  have  been  principally  expended  in  repairing  and 
[  ^268  ]  improving  the  premises.  Then  the  plaintiff  duly  registered  *the 
memorial  of  the  assignment ;  and  I  much  doubt,  whether  this 
sort  of  security  is  within  the  exception  in  the  statute  of  Anne ; 
as  I  rather  incline  to  think,  that  mortgages  of  this  kind  ought  to 
be  registered  according  to  the  provisions  of  that  Act. 

The  fraud  practised  by  Snowden  was  purely  matter  of  accident. 
The  plaintiff  cannot  be  presumed  to  have  intentionally  put  his 
security  in  peril. 

[Wood,  B.  was  absent.] 

Garbow,  B.  : 

I  fully  concur ;  and  I  have  reason  to  know  that  my  brother 
Wood!  would  have  given  the  same  opinion,  if  he  had  been 
present. 

Per  Curiam  : 

Rule  discharged. 

t  Wood,  B.  was  present  when  the  rule  was  applied  for. 
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EOBEETS  V.   OGILBY   and   Another.  i82i. 

(9  Price,  269—286.)  MayM. 

An  action  of  assumpsit,  for  money  had  and  received,  is  maintainable  [  269  ] 
by  an  assured  part  owner  of  a  yessel,  against  an  insurance  broker,  who 
has  received  from  the  imderwriters  the  full  amount  of  the  sums  sub- 
scribed, on  a  total  loss,  although  there  are  several  other  j^rsons  inter- 
ested as  part  owners,  and  who  had  given  the  defendants  notice  of  their 
interest,  where  the  plaintiif  insured  on  the  whole  ship  generally  by 
means  of  his  captain  who  gave  the  order  for  effecting  the  insurance. 

The  broker  cannot,  as  an  agent,  dispute  the  claim  of  his  only  known 
principal,  on  the  ground  that  other  persons  were  interested  in  the 
subject-matter  of  the  insurance.  Their  claims  would  be  a  question 
between  the  assured,  and  the  persons  so  claiming  to  be  interested. 

A  contract  establishing  between  the  contracting  parties  the  relation- 
ship of  principal  and  agent  is  made  absolute  in  law  by  the  latter  acting 
under  it. 

Thb  plaintiff  brought  this  action  of  assumpsit  against  his 
insurance  brokers,  to  recover  from  them,  the  amount  of  a  total 
loss  received  by  them  from  the  underwriters.  The  declaration 
was  for  money  had  and  received,  and  consisted  merely  of  the 
common  counts.  The  defendants  pleaded  the  general  issue, 
and  a  set  off ;  and  the  plaintiff  replied,  taking  issue  on  both 


The  cause  was  tried  before  the  Lord  Chief  Baron,  at  the  last 
sittings  in  Hilary  Term  ;  when  the  jury  found  a  verdict  for  the 
plaintiff,  which  the  learned  Judge  gave  the  defendants  leave  to 
move  to  set  aside,  and  that  a  nonsuit  might  be  entered. 

The  facts  of  the  case  on  which  the  question  arose,  were 
short  and  plain,  and  were  admitted  ;  as  was  certain  correspon- 
dence on  which  the  points  in  dispute  mainly  depended. 

From  the  learned  Judge's  report  of  the  evidence,  it  appeared 
to  have  been  proved,  that  the  defendants  ^effected  a  policy  of  [  *270  ] 
assurance  as  well  in  their  own  names  (&c.)  or  as  agents,  (in  the 
usual  manner)  on  a  vessel  called  the  Snow  DinaSf  and  sent  the 
policy  to  the  plaintiff.  The  policy  was  ''on  ship  valued  at 
l,000i."  dated  15  February,  1818.  Their  authority  for  so  doing 
was  a  letter,  addressed  to  them  by  the  captain,  in  the  following 
terms  : — "  Please  to  insure  on  the  Snow  Dinas,  under  my 
command,  the  sum  of  1,000{.,  at  and  from  hence  to  London, 
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BoBEBTs     laden  with  a  cargo  of  slates ;  and  have  the  goodness  to  send  the 
OoiLBT.     policy  to  Mr.  Robert  Roberts,  (the  plaintiff)  Bank,  Carnarvon," 

signed  Henry  Evans— Dmojj. 

On  the  25th  of  April,  the  plaintiff  wrote  the  defendants 

the  following  letter,  acquainting  them  with  the  loss  of  the 

vessel : 

"  Gentlemen, 

"  Capt.  Henry  Evans  is  just  returned  here,  after  having  the 
misfortune  of  losing  the  Dinaa  on  a  sunken  rock,  near  the 
Runnell  Stone ;  and  has  delivered  to  me  a  paper  containing  a 
statement  of  the  Dinas'  account  with  you.  The  insurance 
effected  on  said  vessel  was  ordered  by  me,  (being  duly  authorised 
by  writing)  on  the  share  of  some  of  the  Welsh  owners  only ;  the 
other  owners,  to  wit,  widow  Robert  Jones,  London ;  Mr.  Herley, 
Cork;  Mr.  Orford,  and  Mr.  Kirkham,  of  Liverpool,  never 
requested  me,  nor  the  captain,  at  any  time,  to  insure  their 
share ;  consequently,  the  total  sum  (though  trifling),  is  to  be 
[  •271  ]      received  *by  me,  they  having  no  interest  in  any  part  of  it." 

The  letter  then  referred  to  an  account  of  trifling  articles  saved 
from  the  wreck,  and  required  the  broker's  advice  as  to  pro- 
ceedings. 

On  the  1st  of  May,  the  defendants  wrote  thus  to  the  plaintiff: — 

"  Tour  favour  of  the  25th  ultimo,  was  yesterday  to  hand ;  and 

have  been  in  daily  expectation  of  receiving  the  protest,  &c.  of 

DinaSf  in  order  that  we  might  settle  the  loss ;  for  although  we 

apprehend  no  danger  in  the  present  case,  still  experience  proves 

that  every  day  there  is  a  risk  of  some  of  the  underwriters  going. 

We  have  therefore  to  request,  for  your  own  safety,  dispatch. 

What  we  want,  is  the  protest  of  the  sales  of  the  materials  sold. 

The  expenses  of  Captain  Evans,  &c.  cannot  be  charged  the 

underwriters.    As  to  that  of  the  protest,  it  might  be  deducted 

from  the  proceeds  of  sales ;  but  we  do  not  consider  the  extending 

a  protest,  an  expense  falling  on  the  underwriters.    It  will  not  be 

.taken  notice  of  by  deducting  it  from  sales,  as  the  owner  of  the 

cargo  would,  no  doubt,  contribute  towards  it,  as  he  is  anxiously 

looking  out  for  it." 
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To  that  letter  there  was  the  following  postscript :  "  P.S.  We     Robkbtb 
know  you  only  in  the  business.    We  could  only  i*ecover  the      ooilby. 
premium  of  insurance  from  you,  and  we  have  no  right  to  look 
farther  than  our  orders." 

The  defendants  received  the  sum  insured,  from  the  under- 
writers. 

After  several  other  letters  had  passed  between  the  plaintiff  and  ^  ^^^  ^ 
defendants,  on  the  subject,  not  materially  bearing  on  the  ques- 
tion, the  plaintiff  wrote  to  the  defendants,  on  the  8th  of  June,  a 
letter,  requesting  to  know  whether  he  might  draw  on  them  for 
5002.,  on  account  of  the  insurance  of  the  late  Snow  Dinas,  in  a 
bill  at  two  months. 

To  that  letter,  the  defendants  returned  the  following  answer: — 
''Your  esteemed  favor,  under  date  8th  current,  is  to  hand;  and 
we  see  no  objection  to  your  valuing  on  us  for  5002.  at  two 
months.  We  have  had  three  letters  delivered  to  us ;  one  from 
Mr.  C.  Herley,  one  from  Mr.  Orford,  desiring  us  to  hold  on  their 
account  their  proper  division  of  the  1,0002.  insured  per  DinaSf 
and  holding  us  accountable  if  we  part  with  the  money.  We  are 
well  aware,  they  have  no  claim  for  to  prevent  our  doing  so,  and 
we  will  thank  you  to  say  what  part  of  the  ship  you  held,  as  it  is 
necessary  we  should  know  you  were  actually  part  owner.  We 
will,  on  receipt  of  your  answer,  make  out  the  account,  and  take 
our  solicitor's  advice,  which  (no  question)  will  be  to  pay  you." 
In  answer  to  that  letter,  the  plaintiff  stated  that  he  had  drawn 
for  5002. ;  he  added,  "  I  beg  to  inform  you  that  my  share  of  the 
Dinas^  together  with  my  friends  here,  was  ten  sixteenths,  and 
one  thirty-two  parts.  Mr.  C.  Herley  and  Mr.  T,  Orford  did  not 
authorise  me  or  the  captain  to  insure  their  shares  on  the  vessel ; 
consequently,  their  shares  could  not  be  included  in  the  insurance 
effected  by  you." 

The  bill  for  5002.  was  accepted  and  paid,  but  the  defendants  [  273  ] 
previously  received  notice  from  Herley  and  Orford,  other  part 
owners  of  the  ship,  of  their  interest  in  her,  and  that  they  should 
hold  the  defendants  liable,  if  they  paid  over  the  proceeds  of  the 
insurance  to  the  plaintiff.  Those  notices  were  accompanied  by 
an  affidavit,  verifying  the  ownership  of  the  claimants. 

The  defendants,  in  consequence,  being  advised  they  could  not 
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BoBEBT»     safely  pay  the  balance  to  the  plaintiff,  did  not  pay  it :  and  this 
OoiLBT.      action  was  brought. 

Captain  Evans  proved  that  he  was  the  commander  of  the 
DinoBy  and  that  the  plaintiff  was  the  ship's  husband. 

Under  these  circumstances,  Jervis  and  Tindal  obtained  a 
rule  to  shew  cause,  why  the  verdict  should  not  be  set  aside,  and 
a  nonsuit  entered,  on  the  ground  that  the  plaintiff  could  not 
alone  maintain  the  action  in  his  own  name,  being  a  single  part 
owner  only ;  and  it  was  in  evidence  that  there  were  many  other 
part  owners,  not  one  of  whom  besides  was  party  to  this  record  ; 
some  of  whom,  the  plaintiff  in  one  of  his  letters  admitted,  were 
interested  in  the  insurance. 

Taunton  now  shewed  cause : 

He  contended  that  the  plaintiff  had  clearly  an  insurable 
interest  in  the  ship,  and  could  legally  insure  it  to  the  full  extent, 
separate  and  distinct  from  any  other  owner.  On  the  facts  of  the 
[  ^274  ]  case,  the  plaintiff,  being  a  considerable  *part  owner,  and  the 
ship's  husband,  had  insured  his  interest  by  means  of  his 
captain's  letter :  he  submitted  there  could  be  no  legal  objection 
founded ;  because  the  plaintiff  had  an  exclusive  right  to  do  so : 
and  he  much  pressed,  that  if  there  would  otherwise  have  been 
any  doubt  about  it,  the '  defendants'  own  letter — ^wherein  by  the 
postscript  they  profess  to  know  nothing  of  any  other  person  than 
the  plaintiff,  disclaiming  all  privity  with  any  other  persons — 
would  be  conclusive  against  them. 

Assuming  that  the  case  of  BeU  v.  An8ley\  would  be  relied  on 
for  the  defendants,  in  support  of  the  rule,  he  insisted  that  that 
case  was  wholly  distinguishable  from  this.  The  objection  there 
was,  that  the  interest  being  laid  to  be  in  John  Bell,  there  was  a 
variance  in  the  proof,  the  interest  being  really  in  John  Bell  and 
his  brother,  and  the  policy  made  for  their  joint  use  and  benefit. 
Here  there  is  no  variance ;  the  action  is  not  brought  on  the 
policy.  It  is  assumpsit  for  money  had  and  received,  against  the 
broker,  who  has  settled  with  the  underwriters;   and  the  only 

t  14  E.  E.  322  (16  East,  141). 
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question  is,  who  is  to  be  paid  the  money  received  by  the  broker.  Bobbbts 
That  is  clearly  the  party,  by  whose  order,  for  whom,  and  on  oqtlby. 
whose  account,  he  effects  the  insurance.  It  is  a  universal  rule, 
that  where  one  treats,  as  an  agent,  with  another,  as  his  principal, 
the  former  cannot  dispute  the  title  of  the  latter.  In  the  case  of 
Dixon  and  another,  assignees  *of  Davidson  v.  Hamondy\  that  [  *275  ] 
was  distinctly  determined.  And  it  was  there  said  by  the  Lord 
Chief  Justice,  that  an  agent ''  shall  not,  after  accounting  with 
his  principal,  and  receiving  the  money  in  that  capacity,  after- 
wards say,  that  he  did  not  do  so,  and  did  not  receive  it  for  the 
benefit  of  his  principal,  but  for  that  of  some  other  person."  In 
that  case  too,  it  was  held,  that  an  agent  insuring  for  partners,  is 
accountable  to  them  only  for  the  money  received  by  him  from 
the  underwriters,  because  he  is  estopped  by  his  character  of 
agent.  In  such  cases,  the  action  may  be  brought  either  in  the 
name  of  the  agept,  or  of  the  principal ;  and  it  is  no  answer,  to 
say  that  the  plaintiff  is  merely  an  agent.  In  Sargent  v.  Morris yl 
Batley,  J.  dwells  much  on  that  rule,  as  applied  to  that  case. 

In  this  case,  the  agent  attempts  to  set  up  an  interest  in  third 
persons,  against  the  claim  and  title  of  his  principal ;  and  an 
objection  is  taken,  that  the  policy  ought  to  have  been  made  in 
the  joint  names  of  all  the  parties  interested.  That  is  not 
required  by  law.  It  was  not  so  held  in  BeU  v.  Ansley.  All  that 
was  determined  there  was,  that  where  several  insure  a  joint 
interest,  the  names  and  interest  of  the  parties  must  appear,  for 
the  reasons  given  in  the  judgment  in  that  case ;  and  which  it  is 
not  necessary  in  this  instance  to  dispute,  as  this  is  the  case  of  an 
individual  insuring  separately  his  particular  interest. 

In  the  case  of  Pcu/e  v.  Fry,§  which  is  distinguished  by  Lord  [  276  ] 
Ellenbobouoh,  in  BeU  v.  Ansley,  from  that  case,  and  much 
more  nearly  resembles  this,  the  Court  determined  that  the 
parties  insuring  had  a  sufficient  interest  in  the  entirety — ^the 
object  of  the  statute  (19  Geo.  II.  c.  87),  being  merely  to  prevent 
gaming  policies — to  entitle  them  to  insure,  notwithstanding  other 
persons  had  also  an  interest,  and  such  an  interest  as  would 
support  the  averment,  that  they  were  interested  in  the  whole. 

t  2  B.  &  Aid.  310.  §  5  B.  B.  583  (2  Bos.  &  P.  240). 

t  22  B.  B.  382  (3  B.  &  Aid.  281). 
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RoBEBTs     And  it  was  said,  that  the  assured  were  not  bound  by  the  terms 
Oqilbt.     of  the  averment  to  shew  anything  more,  than  that  they  had  an 
interest ;  and  that  if  they  shewed  an  interest,  to  the  extent  of 
one  hundredth  part  of  the  cargo,  it  would  be  sufficient. 

So  in  the  case  of  Hiscox  v.  Barrett,  cited  by  Lord  Ellen- 
borough  in  Bell  v.  Ansley,  it  was  ruled,  that  the  party  w^ith 
whom  the  contract  was  made,  was  entitled  to  recover  the 
whole  sum  subscribed,  although  another  person  was  jointly 
interested. 

Those  cases  too,  it  was  observed,  were  all  actions  on  policies 
against  the  underwriters ;  and  even  if  they  were  adverse  in 
principle,  and  not  favourable,  as  they  were,  would  not  be  applic- 
able to  oppose  a  case  of  an  action  against  the  broker  for  money 
had  and  received,  wherein  the  plaintiff  is  clearly  entitled  to 
enforce  the  contract  as  between  himself  and  the  defendant. 
[  •277  ]  Whether  *he  would  be  answerable  over  to  the  other  parties 
interested  in  the  ship,  raises  a  different  question. 

In  addition  to  the  fact  of  the  defendants'  express  disclaimer  of 
knowledge  in  the  transaction,  of  any  other  person,  it  was  urged, 
that  if  the  ship  had  arrived  safely,  the  plaintiff  would  have  bad 
no  right  to  call  on  the  other  part  owners,  who  had  not  given 
authority  to  insure,  to  contribute  any  proportion  of  the  premiums 
due  to  the  underwriters.  Nor  could  they  bring  any  action 
against  the  broker ;  because  there  was  no  privity  between  them  ; 
and  the  right  to  bring  such  an  action  does  not  follow  the  interest 
in  the  ship. 

On  the  whole  case,  therefore,  he  submitted  that  the  action  was 
right  in  form,  and  maintainable  at  common  law ; — ^that  it  was 
well  supported  by  the  evidence ; — ^and  that  the  verdict  ought  not 
to  be  disturbed. 

Jervis  and  Tindal,  in  support  of  the  rule,  contended  that  the 
plaintiff  had  misconceived  his  action  ;  and  they  submitted,  that 
if  he  had  been  well  advised,  having  the  policy  in  his  hands,  he 
should  have  introduced  a  count  in  his  declaration,  laying  the 
interest  in  himself  and  those  who  had  authorised  the  insurance ; — • 
that  in  this  case  it  was  clear,  from  the  plaintiff's  own  letters, 
that  some  other  persons,  the  Welsh  owners  as  they  were  called. 
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were  interested,  and  that  the  insurance  was  effected  on  their     bobbbtb 

account  as  well  as  on  his,  and  under  an  authority  from  them  in      qoilbt 

writing ; — ^that  it  was  not  to  be  doubted,  that  if  the  policy  had 

been  *put  in  suit,  the  underwriters  would  not  have  been  liable       [  «278  ] 

beyond  the  amount  of  the  shares  of  the  parties  actually  agreeing 

in  effecting  the  insurance ; — and  that  the  rights  and  liabilities  of 

the  parties  could  not  be  altered  by  the  circumstance  of  the 

underwriters    having  voluntarily  paid    the   broker  the  whole 

amount. 

They  urged,  that  one  of  partners  could  not  alone,  and  in  his 
own. name  only,  recover  on  a  policy  of  insurance  made  on  the 
joint  property;  and  for  that  they  cited  the  authority  of  Lord 
Ellenborough,  in  the  case  of  Bell  v.  AnaleyA  They  also  used, 
as  strongly  in  point  against  this  action,  the  doctrine  found  in 
Abbott  on  Shipping,!  where,  after  stating  that  the  several  part 
owners  of  a  ship  make  in  law  but  one  owner,  and  in  case  of 
injury  done  to  their  ship  by  the  wrong  or  neglect  of  a  stranger, 
ought  to  join  in  one  action,  and  if  they  do  not  join,  the  non- 
joinder must  be  pleaded  in  abatement : — it  is  added,  ''  In  the 
case,  however,  of  an  action  for  the  freight  of  goods  conveyed  in 
a  general  ship,  all  the  part  owners  ought  to  join ;  or  if  they  do 
not,  the  defendant  may  avail  himself  of  the  objection,  by 
evidence  at  the  trial,  and  without  plea  in  abatement ;  according 
to  the  general  rule  of  law,  and  the  distinction  between  contracts 
and  wrongs ;  unless  perhaps  some  one  should  have  received  his 
own  share,  or  have  released  his  claim  to  it.  The  necessity  of  all 
the  part  owners  joining  as  plaintiffs  in  the  suit  in  this  *case,  is  [  *279  ] 
founded  upon  the  consideration,  that  all  of  them  are  partners 
with  respect  to  the  concerns  of  the  ship."  And  the  author  refers 
to  a  case  before  the  Lord  Ghanobllob  in  bankruptcy,  where  his 
Lordship  refused  to  allow  the  owners  of  a  ship  to  set  off  their 
respective  demands  (arising  out  of  separate  and  distinct  con- 
cerns) on  the  master,  who  had  become  bankrupt,  against  the 
claims  of  his  assignees,  for  their  shares  of  the  general  debt.§ 

Li  this  case,  they  submitted,  that  the  facts  being,  that  the 
captain  had  ordered  the  insurance  to  be  effected,  and  Boberts 

t  14  E.  B.  322  (16  East,  143).  103  (4tli  ed.). 

J  Part  I.  ch.  3,  §§11,  12,  pp.  102,  §  ExparU  Christie,  10  Ves.  105. 


678  1821.     EX.    9  PRICE,  279—281.  [b.r. 

BoBBBTs  was  part  owner  and  ship's  husband ;  so  that  prima  facie^  the 
OaiLBT.  insurance  was  effected  on  the  whole  ship,  on  the  part  of  all  the 
owners,  who  were  represented  by  Roberts,  and  expressly  for 
others  besides  himself ;  he  could  not  therefore  recover,  without 
naming  all  the  persons  actually  interested,  because  interest  is 
always  a  question  of  fact  to  be  tried  in  such  cases ;  and  there- 
fore it  becomes  necessary  to  put  the  names  of  the  parties 
interested  on  the  record.  Here  all  the  owners  had  an  interest 
in  a  general  insurance  by  the  ship's  husband,  and  might  have 
recovered  from  the  underwriters  in  equity,  if  not  at  law. 

This  verdict  too,  they  observed,  would  not  be  a  bar  to  another 
action  against  the  defendants,  if  brought  in  the  names  of  all  the 
owners  having  an  interest  under  the  circumstances  of  this  case ; 
[  ♦280  ]  and  *therefore,  though  this  was  not  in  fact,  an  action  directly  on 
the  policy,  it  was  subject  to  all  the  rules  which  affected  such 
actions,  and  in  substance  was  founded  on  the  policy  of 
insurance. 

The  case  of  Page  v.  Fry,t  they  submitted,  did  not  apply  to  the 
present,  as  the  question  raised  there,  was  not  whether  all  parties 
interested  ought  to  join  in  the  actions  on  the  policy,  but  whether 
the  interest  of  the  assured  was  such  an  insurable  interest,  as  to 
make  the  policy  not  a  wager  policy.  In  Dixon  and  another  v. 
Hamondy  the  interest  in  the  insurance  was  in  the  bankrupt 
surviving  partner  of  the  firm  for  whom  the  insurance  had  been 
effected ;  and  the  defendant,  who  claimed  the  interest  as  mort- 
gagee of  the  ship,  could  have  had  none,  because  he  was  clearly 
only  the  agent  of  the  partners,  in  effecting  the  insurance. 

On  the  subject  of  the  contents  of  the  postscript  to  the  defen- 
dant's letter  of  the  1st  of  May,  on  which  much  stress  had  been 
laid,  they  insisted  that  there  was  nothing  in  the  tenor  of  that, 
which  must  necessarily  operate  conclusively  against  the  defendants 
as  an  estoppel ;  and  anything  written  by  them  in  ignorance  of 
their  legal  liabilities  could  not  conclude  them  in  this  action. 
The  letter  itself  was  an  answer  to  the  very  letter  in  which  the 
plaintiff  declares  himself  not  to  be  solely  interested  in  the  insur- 
ance, and  that  it  was  effected  on  the  part  of  other  persons ;  and 
r  «28i  1      proved  that  an  averment  of  ^interest  solely  in  the  plaintiff  in  an 

t  6  E.  E.  583  (3  Bos.  &  P.  240). 
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action  on  the  policy  would  not  have  been  true.  Notwithstand-  Robbbts 
ing  that  letter,  therefore,  in  order  to  maintain  this  action,  which  Ooilbt. 
was  an  equitable  action,  and  should  be  grounded  on  equitable 
principles,  the  plaintiff  ought  to  have  sued  as  representing  all 
the  parties  entitled;  and  if  any  of  them  had  objected  and 
released  the  defendants,  the  Court  would  have  set  the  release 
aside  on  an  indemnity  being  given.  They  submitted,  therefore, 
that  the  action  as  brought  could  not  be  supported,  and  the 
verdict  could  not  stand,  but  a  nonsuit  ought  to  be  entered. 

BlOHABDS,  C.  B. : 

We  are  of  opinion  that  this  verdict  must  be  sustained. 

It  is  clear,  that  Roberts  the  plaintiff,  through  the  medium  of 
Evans,  contracted  with  the  defendants;  and  they  knew  that 
Evans  acted  for  Roberts,  and  Roberts  was  the  only  party  con- 
tracting with  them.  It  appears  from  the  letter  of  the  defendants, 
dated  the  1st  of  May,  that  they  knew  (how  they  knew  it  does  not 
appear)  that  Roberts,  by  the  letter  containing  the  order  of  the 
captain,  authorised  them  to  insure  the  ship  for  himself  only ; 
and  they  disclaim  all  agency  for  any  other  person.  They, 
following  his  directions,  insured  the  ship  as  his  agent,  and 
they  received  the  money  from  the  underwriters  as  his  agent. 
It  is  true,  the  plaintiff  writes  a  letter,  wherein  he  says,  that  he 
ordered  the  insurance  on  the  share  of  other  persons,  the  Welsh 
owners;  but  that  was  ^clearly  the  first  intimation  the  defendants  [  *282  ] 
had,  that  there  were  any  other  persons  connected  with  Roberts 
in  the  adventure,  and  that  he  was  not  owner  of  the  whole.  That 
they  themselves  expressly  state,  in  the  postscript  to  their  letter, 
in  answer  to  that  of  the  plaintiff.  They  would  undoubtedly,  as 
they  state,  have  been  entitled  to  recover  the  premiums  from 
Roberts,  and  from  him  only ;  and  that  would  be  sufficient  to  give 
him  a  right  to  recover  on  his  own  sole  account  in  this  action 
against  them,  on  the  ground  of  mutuality  of  liability. 

It  was  urged,  that  air  the  owners  might  still  bring  an  action 
against  the  defendants,  notwithstanding  this  verdict.  I  think 
they  cannot ;  for  there  is  no  privity  between  other  persons  and 
these  defendants.  There  is  nothing,  out  of  which  the  other 
owners  could  make  a  case  against  them,  whatever  they  might  do 
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fioBEBTB  against  Boberts.  It  now  appears,  indeed,  that  the  plaintiff  con- 
OoiLBT.  sidered  the  defendants  agents  of  others  as  well  as  himself ;  but 
that  was  not  known  to  the  defendants  at  the  time  when  they 
effected  the  insurance,  and  they  have  since  in  fact  disclaimed 
such  agency  in  terms.  The  plaintiff  alone  employed  the  defen- 
dants ;  and  they,  as  his  agents,  having  since  received  the  money 
from  the  underwriters,  must  be  held  to  have  received  it  for  his 
use,  and  are  therefore  liable  to  him  for  the  amount.  The  action 
is,  I  think,  in  the  proper  form,  and  there  is  no  ground  for  setting 
aside  the  verdict. 

[  288  ]       Obaham,  B.  : 

I  had  certainly  some  doubts  in  this  case,  but  they  are  now 
entirely  removed;  and  the  opinion  to  which  I  most  inclined 
during  the  argument,  I  now  find  confirmed  by  my  Lord  Chief 
Baron.  The  case  of  Dixon  and  another  v.  Hamond\  has  had 
great  weight  with  me ;  and  I  cannot  distinguish  the  cases,  regard- 
ing this  as  I  do,  as  a  mere  question  between  principal  and  agent. 
I  was  certainly  very  much  staggered  by  the  letter  of  the  plain- 
tiff, wherein  he  states  the  interest  of  other  persons ;  but  I  think 
that  difficulty  is  removed  by  the  answer  of  the  defendants,  who 
disclaim  in  the  postscript  of  that  letter,  any  agency  for,  and  all 
knowledge  of,  any  other  person  in  the  transaction,  than  the 
plaintiff. 

Considering  this,  therefore,  as  a  case  of  principal  and  agent 
purely,  without  reference  to  anything  else,  I  think  the  defen- 
dants ought  not,  under  the  circumstances,  to  be  allowed  to  turn 
the  plaintiff  round,  on  the  objections  which  have  been  raised  to 
defeat  this  action. 

Wood,  B.  : 

I  am  entirely  of  the  same  opinion.  This  is,  in  my  view  of  the 
case,  a  very  important  question ;  and  if  we  were  obliged  to 
decide  it  against  the  plaintiff,  we  should  place  very  great  diffi- 
culty in  the  way  of  those  who  have  similar  claims  against 
brokers,  for  money  received  by  them  in  that  character,  under 
such  circumstances  as  constitute  the  demand  on  which  this 

t  2  B.  &  Aid.  310. 
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"^action  is  founded.  I  fear  that  we  should  in  all,  or  in  most  of  Bobbbts 
such  cases,  find  that  the. title  of  the  assured  would  be  disputed  ooilbi; 
in  the  action,  by  setting  up  a  right  of  claim  in  others.  [  *284  ] 

In  this  case,  it  appears  clearly,  that  the  plaintiff  was  the  only 
principal  in  this  transaction,  with  respect  to  the  defendant,  the 
broker ;  and  that  he  considered  himself  the  agent  of  the  plaintiff 
only.  That  appears  from  the  postscript  to  the  defendants'  letter, 
wherein  they  expressly  state  themselves  to  be  the  agents  of  the 
plaintiff.  Acting  under  that  acknowledged  agency,  they  receive 
the  money  from  the  underwriters,  by  the  order  of  the  plaintiff, 
requiring  them  to  settle  with  the  underwriters  on  his  behalf,  and 
consequently  they  receive  it  for  his  use. 

By  way  of  defence  to  this  action  for  money  had  and  received, 
and  it  is  the  only  defence  they  make,  they  dispute  the  plaintiff's 
title.  I  am  of  opinion  that  they  have  failed  in  setting  up  that 
defence.  By  acting  under  his  orders,  upon  the  terms  of  their 
contract  with  him,  the  defendants  have  made  that  contract 
absolute  in  law,  and  they  were  bound  to  perform  it.  The 
relationship  of  principal  and  agent  was  established  between 
them,  and  the  rights  and  duties  of  those  characters  attached  on 
the  plaintiff  and  the  defendants,  and  they  have  become  recipro- 
cally subject  to  mutual  advantages  and  liabilities. 

As  to  the  form  of  the  action,  I  am  of  opinion  *that  the  count  [  *^^^  1 
for  money  had  and  received  may  be  supported  under  the  circum- 
stances in  evidence  in  this  case.  If  the  declaration,  instead  of 
being  in  the  common  form  for  money  had  and  received,  had  been 
special,  setting  forth  the  nature  of  the  demand,  it  would  have 
been  good ;  and  it  would  have  been  no  answer  to  it,  to  plead  the 
matters  now  set  up  by  way  of  defence — ^that  other  persons  were 
entitled  to  a  proportion  of  the  sum  claimed,  as  part  owners  of 
the  ship. 

Whether  the  other  part  owners  may  have  any  action  against 
the  plaintiff,  or  what  would  be  the  result  of  proceedings  in 
equity  to  establish  a  title  in  other  persons,  is  another  matter, 
and  quite  foreign  to  the  question  now  brought  under  the  con- 
sideration of  the  Court. 

I  am  clearly  of  opinion  that  there  is  no  ground  for  disturbing 
this  verdict. 
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BOBEBTB        GaBBOW,    B.  : 
V, 

Oqilbt.  I  am  also  of  the  same  opinion.  The  short  and  trae  question 
is,  whether  this  action  can  be  sastained.  It  is  neither  more  nor 
less  than  an  action  brought  by  a  principal  against  his  agent,  to 
obtain  the  fruits  of  the  agency.  [His  Lordship  then  stated,  and 
commented  on  the  principal  facts  and  circumstances  of  the 
case.] 

I  am  of  opinion  that  in  a  case  of  this  sort,  it  would  be  most 
improper  to  nonsuit  the  plaintiff;  and  if  we  were  obliged  to  do 

r  ^286  ]  so,  the  consequences  *would  be  mischievous  and  dangerous  to  an 
incalculable  extent. 

In  all  insurance  cases,  where  policy  brokers  had  settled  a  loss 
with  the  underwriters,  the  broker  would  be  obliged  to  find  out 
every,  the  most  remote  representative  of  parties  claiming  to  be 
interested,  before  they  could  be  secure  in  paying  over  the  money, 
to  the  infinite  delay  and  expense  of  the  parties  entitled  to 
receive  the  money.  And  it  might  also  often  be  used  as  a  pre- 
tence for  keeping  them  out  of  their  just  demands,  and  of  punish- 
ing them  with  costs,  if  they  should  venture  to  enforce  them. 

I  have  no  difficulty  in  declaring  my  opinion  to  be,  that  the 
verdict  is  right,  and  ought  to  stand. 

Per  CuBiAM : 

Ride  discharged. 
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STANLEY,   Baet.  v.  WHAETON.t 

(9  Price,  301—311 ;  sequel  in  10  Price,  138—147.)  1»21. 

May  26. 
The  11th  of  Oeo.  U.  c.  19,  is  a  remedial,  and  not  a  penal  Act ;  and  

therefore  in  an  action  against  a  defendant  (a  third  person),  sued  under  |-  301  j 
the  3rd  section,  for  the  double  value,  for  assisting  a  tenant  in  carrying 
off  and  concealing  his  goods  and  chattels ;  the  Court  held,  that  after  a 
verdict  for  the  defendant,  they  might  notwithstanding,  grant  a  rule, 
calling  on  him  to  shew  cause  why  there  should  not  be  a  new  trial, 
where  the  jury  had  found  for  the  defendant  against  the  evidence 
reported  to  have  been  given  in  the  case. 

The  4th  section  of  the  same  statute,  authorising  the  landlord  to  apply 
to  magistrates,  and  empowering  them  to  proceed  to  deterxhine  the  matter, 
when  the  value  is  under  502.,  in  a  summary  manner,  and  to  issue  their 
warrant  to  levy  the  amoimt  adjudged,  by  distress,  does  not  oust  the 
superior  Courts  of  their  jurisdiction. 

Acts  and  orders  of  the  tenant  as  to  the  removal  of  the  cattle  are 
admissible  against  the  defendant  when  combined  with  evidence  of  his 
knowledge  of  the  circumstances. 

This  was  an  action  of  debt,  founded  upon  the  11th  Geo.  II. 
c.  19,  s.  8,  against  the  defendant,  for  assisting  a  tenant  of  the 
plaintiff,  in  fraudulently  removing  and  conveying  away,  and 
carrying  off  from  the  demised  premises,  three  cows,  with  intent 
to  prevent  the  plaintiff  from  distraining  them  for  arrears  of  rent, 
contrary,  &c.  whereby  the  plaintiff  sought  to  recover  double  the 
value.  A  second  count  charged  the  tenant  with  removing,  and 
the  defendant  with  assisting  in  concealing  the  cows.  The 
defendant  pleaded  the  general  issue. 

The  jury,  on  the  trial  of  the  cause,  at  Chester,  found  a  ver- 
dict for  the  defendant,  under  the  direction  of  the  Chief  Justice. 

Cro88f  Serjt.  obtained  a  rule  to  shew  cause,  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted ;  on  the  grounds 
of  a  misdirection,  and  the  verdict  being  against  the  evidence. 

Gasbow,  B.  now  read  the  Chief  Justice's  report :  [  S02  ] 

It  was  proved,  that  the  servants  of  the  tenant,  and  the 
defendant,  had  removed  the  cows  from  the  tenant's  farm,  the 
landlord's  premises,  to  the  defendant's  farm,  in  the  night  time ; 
and  that  the  servants  of  the  tenant  had  told  those  of  the 

t  The  Court  of  Appeal  held  the      Q.  B.  562,  but  the  present  case  was 
contrary  in  Hobbs  dk  Co  v.  Hudson      not  cited. — F.  P. 
(1890)  25  Q.  B.  Div.  232,  59  L.  J. 
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Stanley  defendant,  that  they  were  in  expectation  of  the  bailiffs.  They 
Whabton.  were  kept  with  the  defendant's  cows,  and  milked  by  the  defen- 
dant's servants.  The  clerk  to  the  plaintiff's  steward  proved, 
that  when  he  went  to  make  the  distress,  he  missed  several  of  the 
cows  ;  and  having  been  informed  that  they  had  been  removed  to 
the  defendant's  farm,  about  three  or  four  miles  from  the  tenant's, 
he  went  to  him  and  demanded  them ;  but  the  defendant  denied 
having  them,  or  knowing  anything  about  them.  One  witness 
had  stated,  that  he  had  bought  a  cow  of  the  tenant,  and  on 
enquiring  of  him  about  her,  was  informed  that  she  had  been 
removed  to  the  defendant's ; — and  that  he  went  to  him  to  ask  for 
her,  saying  he  had  purchased  her,  and  was  told  by  him,  that  she 
was  in  a  field  of  his,  which  he  described,  and  the  witness  went 
there,  and,  finding  her,  took  her  home. 

Upon  that  evidence,  the  learned  Judge  directed  the  jury — ^that 
there  was  not  sufficient  proof  that  the  defendant  assisted  in 
removing,  &c. ; — and  that  it  was  for  them  to  say,  whether  cows 
walking  about  in  an  open  field  could  be  said  to  be  concealed ; — 
that  it  had  not  been  proved,  that  a  distress  had  been  threatened ; 
[  *303  ]  — or  that  the  removal  *took  place  in  consequence;  which  were 
necessary  to  bring  it  within  the  statute. 

The  report  concluded,  by  stating  that  the  defendant's  counsel 
had  submitted  at  the  trial,  that  the  plaintiff's  proper  remedy  was, 
by  application  to  magistrates ; — ^and  that  it  had  been  left  to  the 
jury  to  say,  whether  the  defendant  was  affected  by  knowledge  of 
the  distress  being  in  contemplation. 

Jones  and  Cunninghame  shewed  cause  : 

They  first  insisted,  as  a  preliminary  objection,  that  this  wsts  a 
penal  action,  and  therefore  within  the  wholesome  rule  of  the 
courts  of  law, — that  they  will  not  grant  a  new  trial,  in  cases  of 
actions  on  penal  statutes,  where  a  verdict  has  been  found  for  the 

defendant ;    Seymour,  Bart,  q.  t.  v.  Day,t   Fonereau  v. .1 

The  only  exception  to  that  rule  is,  where  there  has  been  a 
misdirection  of  the  Judge  in  point  of  law ;     Calcraft  v.  Gibbg,l 

t  2  Stra.  899.  Pract.  916,  7ih  ed. 

X  3  Wils.  59,    and  see  2  Tidd's         §  5  T.  E.  19. 
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The  King  v.  Mann  A     This  is  not  an  action  against  the  tenant,     Stanlby 

but  against  a  third  person,  who  has  by  his  illegal  act,  rendered    whabtox. 

himself  liable  to  a  penalty,  and  therefore  can  not  be  taken  out  of 

the  rule,  by  the  distinction  sometimes  made  between  remedial 

and  penal  statutes.     As  to  such  third  person,  the  penalty  imposed 

is  double  the  value  of  the  goods  removed.    It  is  not  necessary, 

in  order  *to  give  a  statute  a  penal  character,  that  it  should  give      [  *304  ] 

a  popular  action,  or  that  the  plaintiff  should  sue  qui  tarn;  it  is 

sufficient,  if  the  Act  describe  an  offence,  and  impose  a  penalty,  t 

If  this  had  been  an  action  against  the  tenant,  it  might  have 

come  within  the  distinction  of  being  given  by  a  remedial  and  not 

a  penal  statute  ;  as  the  object,  in  that  case,  might  be  said  to  be 

merely  to  indemnify  the  plaintiff,  and  to  put  the  parties  in  the 

same  situation  as  in  the  case  of  a  plaintiff  suing  the  winner  of 

money  lost  at  play,  to  recover  back  what  was  still  in  point  of  law, 

his  own  (and  more  especially  if  he  should  only  proceed  for  the 

single  value),  as  was  said  by  Blacestone,  J.  in  the  case  of 

Bones  v.  Booth ;%  for  that  was  the  reason  on  which  that  decision 

was  founded.     The  statute  of  *Anne  does  not  subject  the  party      [  ♦306  ] 

to  a  penalty ;  whereas  this  Act  speaks  of  the  offender,  and  says 

he  shall  forfeit,  &c. 

They  objected,  secondly,  that  as  it  appeared  by  the  record,  that 
the  value  of  the  goods  removed  was  under  50Z.  (42Z.  was  the  sum 

t  16  £.  B.  480  (4  M.  &  S.  337).  pay  to  the  landlord  or  landloids, 
t  The  words  of  the  3rd  section  of  lessor  or  lessors,  from  whose  estate 
the  statute  are,  ''And  to  deter  such  goods  and  chattels  were  frau- 
tenants  from  such  fraudulent  con-  dulently  carried  ofif  as  aforesaid, 
veying  away  their  goods  and  chat-  double  the  value  of  the  goods  by 
tels,  and  others  from  wilfully  aiding  him,  her,  or  them  respectively  car- 
or  assisting  therein,  or  concealing  lied  off  or  concealed  as  aforesaid; 
the  same ; "  (it  is  enacted)  ''  That  if  to  be  recovered  by  action  of  debt  in 
any  such  tenant  or  lessee  shall  frau-  any  of  his  Majesty's  courts  of  record 
dulently  remove  and  convey  away  at  Westminster,  or  in  the  courts  of 
his  or  her  goods  or  chattels  as  afore-  session  in  the  counties  palatine  of 
said,  or  if  any  person  or  persons  Chester,  Lancaster,  or  Durham  re- 
shall  wilfully  and  knowingly  aid  or  spectively,  or  in  the  courts  of  grand 
assist  any  such  tenant  or  lessee  in  sessions  in  Wales;  wherein  no  es- 
guch  fraudulent  conveying  away  or  soin,  protection,  or  wager  of  law 
carrying  ofif  of  any  part  of  his  or  her  shall  be  allowed,  nor  more  than  one 
goods  or  chattels,  or  in  concealing  imparlance." 
tiie  same ;  all  and  every  person  and  §  2  Blackst.  1226. 
persons  so  offending  shall  forfeit  and 


686  1821.    EX.    9  PRICE,  805—806.  [r.r. 

Staklet  stated),  the  landlord's  remedy  ought  to  have  been  by  application 
Wh^ton.  to  ^0  magistrates,  under  the  4th  section  of  the  statute ;  which 
enacts,  that  where  the  goods.  Sec.  shall  not  exceed  the  value  of 
502.,  it  shall  and  may  be  lawful  for  the  landlord  to  exhibit  a 
complaint  in  writing  against  such  offender,  before  two  or  more 
Justices,  &c  who  are  to  summon  and  determine  the  matter  in  a 
summary  way,  by  adjudging  the  offender  to  pay  the  double  value ; 
and  in  case  he  do  not,  they  may  issue  their  warrant,  to  levy  the 
amount  by  distress,  or  commit  him,  for  want  of  distress,  for  six 
months.  They  cited  the  case  of  CcUes  qui  tam  v.  Knight  :\ 
where  the  Court  of  King's  Bench  held,  that  although  there  may 
be  no  express  words  in  a  statute,  to  oust  the  superior  Courts  of 
jurisdiction,  yet  if  it  appear,  from  the  general  tenor  of  the  Act, 
to  be  the  intent  of  the  Legislature,  that  the  prosecutor  for  the 
benefit  of  the  prosecuted,  should  in  certain  cases  have  recourse  to 
magistrates,  to  recover  minor  penalties,  to  prevent  his  being 
saddled  with  unmerciful  costs,  they  can  only  be  recovered  in 
that  way. 

[  ♦806  ]  [It  was  objected,  that  this  point  was  more  properly  *a  ground 

for  demurrer,  or  motion  in  arrest  of  judgment ;   but  the  Court 
thought  it  would  be  convenient  to  hear  the  objection.] 

It  was  finally  insisted,  that  independently  of  the  objections 
taken  on  the  points  of  law,  the  verdict  ought  not  to  be  disturbed, 
as  there  was  nothing  to  impeach  it ; — and  that  the  question  of 
conspiring  to  remove,  and  concealment  when  removed,  was  for 
the  jury,  and  it  had  accordingly  been  left  to  them  : — that  it  was 
not  proved  that  the  defendant,  wilfully,  and  by  collusive 
co-operation,  assisted  the  tenant  in  the  removal,  or  knew  that  it 
was  wrongful ;  nor  was  any  distress  proved :  that  as  to  the 
concealment,  it  was  proved,  that  there  had  been  none ;  because 
the  cows  which  had  been  removed  were  put  into  an  open  field, 
and  publicly  milked  there,  so  that  any  one  might  see  them.  In 
the  case  of  Watson  v.  Main,l  Eybe,  Ch.  J.  said,  that  to  bring  a 
removal  of  goods  within  the  statute,  and  to  subject  them  to  be 
taken,  the  removal  ought  to  be  secret,  and  not  open  and  in  the  face 
t  3  T.  R.  442.  t  6  E.  B.  806  (3  Esp.  15). 
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of  day,  as  in  such  case,  the  removal  could  not  be  said  to  be     Stanlet 

clandestine,!  within  the  meaning  of  the  statute :  and  in  that  case,     whabton. 

a  secret  removal  not  having  been  proved  on  the  trial  of  the  action, 

which  was  trespass,  for  breaking  open  doors  and  seizing  goods,  to 

which  the  defendant  had  pleaded  in  justification,  that  the  goods 

had  been  clandestinely  removed,  to  ^prevent  a  distress,  from  the      [  *307  ] 

defendant's  premises,  for  the  occupation  of  which  rent  was  due 

from  the  plaintiff ;  he  held  that  the  plea  was  not  supported  by 

the  evidence. 

Cross,  Serjt.  and  Manley,  in  support  of  the  rule,  contended, 
that  the  statute  on  which  this  action  was  founded,  was  not  a  penal 
statute  properly  so  called ; — ^that  it  had  given  the  landlord  a  right 
to  recover  the  double  value  of  the  goods  removed,  not  as  a  penalty 
strictly  speaking,  but  rather  as  a  remuneration  in  nomine  poena, 
having  for  its  object  more  the  indemnification  of  the  landlord 
than  the  punishment  of  the  offending  party ;  and  to  cover  the 
trouble  and  expense  of  regaining  the  goods  removed.  It  in  that 
respect  resembles  the  2nd  &  8rd  of  Edward  YI.  c.  18,  st.  2,t 
giving  double  the  value  of  the  tithes  to  the  parson,  where  the 
occupier  removes  his  com  and  hay,  without  setting  out  the  tithes ; 
and  that  statute  has  been  held  in  the  cases  of  HaUoway  v.  Hewett,^ 
and  Lord  Selsea  v.  PoweU,\\  to  be  a  remedial,  rather  than  a  penal 
Act.  In  the  case  of  Bones  v.  Booth,^  also,  the  statute  of  the  9th  of 
Anne,  c.  14,  was  held  to  be  remedial  and  not  penal,  and  therefore 
a  new  trial  was  granted  in  that  case.  Nabes,  J.  there  takes  this 
proper  distinction,  which  is  particularly  applicable  to  this  ques- 
tion ;  that  the  statute  is  remedial,  where  the  action  is  brought 
by  the  party  injured ;  and  penal,  where  brought  by  a  common 
informer.  If  *this  enactment  makes  the  statute  penal,  they  [  *308  ] 
urged  that  giving  the  injured  party  double  costs  would  do  so, 
and  that  the  Act  of  the  4th  Geo.  U.  c.  28,  which  gives  the 
landlord  a  right  to  recover  double  the  yearly  value  against  his 
tenant  holding  over,  would  also    be  penal.      They  therefore 

t  The  words  of  the  statute,  how-  §  T.  T.  13  Geo.  HE.,  2  Selw.  Nisi 

ever,  are  ''  fraudulently  or  clandes-  Prius,  1222  (2nd  ed.). 

tinely."  II  6  Taunt.  297. 

t  Bepealed   (with   sayings)  Stat.  IT  2  BL  1226. 
LawEev.  Act,  1887. 
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Stanley  submitted,  that  there  was  no  pretence  for  considering  this  an 
Whakton.    Action  on  a  penal  statute. 

As  to  the  objection,  founded  on  the  want  of  jurisdiction,  they 
insisted  that  the  statute  had  merely  given  the  landlord  the  choice 
of  proceeding  in  a  more  summary  and  less  expensive  way,  in 
certain  cases,  for  his  own  ease,  and  not  for  that  of  the  ofiEender ; 
— that  the  jurisdiction  given  to  two  or  more  justices,  did  not  oust 
the  superior  Courts,  but  was  concurrent ; — that  this  statute  was 
very  distinguishable  from  the  25th  of  Geo.  III.  c.  51,  which  was 
the  subject-matter  of  the  case  of  Cates  v.  Knight ;  and  therefore 
that  decision  furnished  no  authority  in  this  case.  In  that  Act,  a 
power  is  given  to  the  magistrates  to  impose  penalties,  and  it  is 
strictly  a  penal  statute ;  and  they  are  also  authorised  to  mitigate 
the  penalties :  and  statutes,  giving  summary  remedies,  have 
been  held  to  be  cumulative ;  Sharpe  and  another  v.  Warren  A 

On  the  merits,  it  was  urged,  that  the  verdict  could  not  stand 
against  the  evidence  reported  to  have  been  laid  before  the  jury, 
and  not  attempted  to  be  contradicted.  On  that  evidence,  the 
[  *309  ]  learned  Judge  should  have  directed  that  there  *might  be  a 
conceabnent  of  cattle,  within  the  meaning  and  object  of  the 
statute,  although  they  were  turned  into  an  open  field.  Conceal- 
ment meant,  withdrawing  them  from  places,  where  the  owner  had 
placed  them,  and  removing  them  where  he  was  not  likely  to  find 
them.  The  case  of  Watson  v.  Main  was  a  case  of  goods 
removed,  but  not  clandestinely ;  for  it  was  not  proved  that  they 
were  so  removed :  and  a  plea  statiag  that  fact  could  certainly  not 
be  supported,  unless  the  fact  were  proved.  They  therefore 
insisted,  that  on  all  the  points  the  verdict  ought  to  be  set 
aside. 

RiCHABDS,  C.  B. : 

I  have  not  the  least  difficulty  in  saying,  that  I  concur  with  the 
counsel  for  the  plaintiff  in  all  that  they  have  urged,  on  every 
point  that  has  been  made. 

The  first,  which  is  a  preliminary  objection,  I  consider  to  be 
without  foundation.  The  language  of  the  Act  of  Parliament  does 
not  bear  out  the  second  objection ;  for  there  is  nothing  which 

t  6  Price,  131. 
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makes  it  necessary,  that  where  the  value  of  the  goods  does  not     Stanley 

amount  to  50Z.  the  landlord  must  go  before  two  magistrates.     It     w  hahtok. 

might  be  more  convenient  for  him  to  do  so,  and  in  that  case  he 

may  do  so ;  but  there  is  nothing  imperative  on  him  in  the  8rd 

section.     The  Act  of  Parliament  on  which  the  question  arose  in 

the  case  of  Gates  v.  Knight,  was  a  very  different  Act  from  this,  in 

its  object  and  spirit,  and  there  is  no  analogy  between  them.     It 

is  much  more  like  the  statute  ^respecting  tithes.     In  the  case  of      [  *^io  ] 

tithes,  as  we  all  well  know,  the  party  entitled  has  many  remedies. 

He  may  go  before  the  magistrate,  or  file  a  bill,  or  sue  in  the 

ecclesiastical  or  temporal  Courts. 

On  the  merits,  the  opposition  to  this  rule  is,  if  possible,  more 
unsuccessful  than  on  the  legal  objections.  Without  saying  more 
on  that  head,  it  is  quite  impossible  to  be  satisfied  with  this 
verdict  on  the  evidence. 

Graham,  B.  : 

This  Act  of  Parliament  is  very  clearly  distinguishable  from 
those  which  impose  penalties.  I  consider  it  entirely  and  purely 
remedial,  providing,  by  giving  double  the  value,  for  the  aggra- 
vation of  the  injury  done  to  the  landlord  by  the  wrongful 
removal  and  concealment. 

On  the  subject  of  the  other  course,  by  summary  application  to 
two  justices,  suggested  as  being  the  proper  one  in  this  case ;  it 
appears  to  me  to  be  too  plain  for  argument  that  this  statute 
only  intended  that  mode  of  redress  for  the  ease  of  the  party 
injured.  There  is  no  resemblance  between  this  Act  of  Parlia- 
ment, in  any  respect,  and  the  25th  Geo.  III.  c.  51. 

As  to  the  question  of  merits,  I  shall,  following  the  example  of 
my  Lord  Chief  Baron,  only  say,  that  I  think  there  is  sufficient 
stated  in  the  report  of  the  evidence  to  require  that  we  should 
send  the  case  down  for  a  new  trial. 

Wood,  B.  :  [  3ii  ] 

I  agree  with  my  Lord  Chief  Baron,  and  my  brother  Graham, 
on  the  points  which  have  been  raised. 

Garrow,  B.  also  concurred. 

R.R. — ^VOL.  XXni.  Y  Y 
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stavlxt         [On  the  sabseqaent  trial,  the  jury  found  a  verdict  for  the 
Whabtoh.    plaintiff.] 

1822.  JoneSf  D.  F.  now  moved  for  a  rule  to  shew  cause  why  the 

r  10^        verdict  should  not  be  set  aside  and  a  new  trial  granted,  and  why 

138]        the  judgment  should  not  be  arrested,  on  the  following  several 

objections  taken  to  the  record,  and  to  the  admissibility  and 

sufficiency  of  the  evidence  adduced  in  support  of  the  plaintiff's  case. 

The  defendant  was  charged  with  knowingly  aiding  and 
assisting  Delamore,  a  tenant  of  the  plaintiff,  in  fraudulently 
removing  his  goods  and  chattels  (three  cows),  in  order  to  prevent 
the  landlord  from  distraining  for  rent ;  and  in  another  count, 
with  aiding  and  assisting  in  the  fraudulent  concealment  of  them, 
contrary  to  the  statute  on  which  the  declaration  was  framed,  the 
11  Geo.  II.  c.  19,  s.  8. 
[  139  ]  To  prove  his  case,  the  plaintiff  called  witnesses,  who  stated 

that  the  rent  being  due  to  the  landlord,  by  order  of  the  tenant, 
cows  were  driven  off  early  in  the  morning  of  the  2nd  of  October, 
a  few  days  before  the  plaintiff  sent  to  distrain,  from  the  tenant's 
farm  to  the  defendant's,  who  was  his  son-in-law,  and  had  been 
at  his  house  the  preceding  Sunday ;  that  wheat  and  cheese  were 
also  removed  to  other  premises. 

It  was  proved  that  young  Delamore,  the  tenant's  son,  who 
assisted  him  in  the  farm,  said  he  expected  the  bailiffs ;  that  the 
cows,  which  had  been  driven  to  the  defendant's  before  his 
servants  were  up,  were  kept  there  by  him  for  some  days,  in  his 
field,  after  having  been  at  first  put  into  the  cowhouse ;  and  that 
the  defendant  denied  any  knowledge  of  them,  when  asked  about 
them  by  persons  enquiring  on  behalf  of  the  landlord ;  but 
acknowledged  having  them,  and  shewed  them  to  other  persons, 
particularly  to  a  butcher,  who  called  to  say  he  had  bought  one  of 
the  cows,  when  the  defendant  said,  she  was  in  a  field,  which  he 
described,  where  he  found  her ;  that  Delamore  removed  the 
cheese  and  some  household  furniture  to  different  neighbours' 
houses,  and  the  wheat  was  also  carried  to  the  premises  of 
other  persons. 

First,  it  was  objected  in  arrest  of  judgment,  that  the  action 
would  not  lie ;  for  by  the  words  of  the  4th  section  of  the  statute 
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the  plaintiff  should  have  applied  to  two  justices  of  the  peace  for     Stanley 
summary  process  in  this  case,  where  the  goods  (as  *appeared  by     wha^bton. 
the  record)  were  under  the  value  of  50/.,  and  that  that  provision      [  'i^O  1 
in  the  Act  of  Parliament  had  the  effect  of  confining  the  remedy 
in  such  cases  to  the  application  to  magistrates,  and  had  ousted 
the  courts  of  law  of  jurisdiction ;  and  he  cited  the  cases  of  Catea 
qui  tam  v.  Knight,^  and  Fleming  qui  tam  v.  Bailey. I 

But  if  the  Court  should  be  of  opinion,  that  there  was  not 
suflBcient  ground  for  arresting  the  judgment  on  that  point,  he 
submitted  that  there  ought  to  be  a  new  trial  granted : — 

1st.  Because  evidence  of  acts  and  orders  of  Delamore,  the 
tenant,  respecting  the  goods  removed  both  to  the  defendant's 
house  and  other  places,  was  received  on  the  trial,  which  was 
objected  to  and  ought  not  to  have  been  admitted  ;  and  proof  of 
other  things  to  other  places  should  not  have  been  admitted 
against  the  defendant,  in  order  to  fix  him  with  the  charge  of 
fraudulently  assisting  in  removing  and  concealing  the  cows ;  or 
at  least  it  ought  to  have  been  shewn  that  he  knew  and  was 
aware  of  those  acts  and  orders,  to  establish  his  participation. 

2ndly.  There  was  no  privity  or  connection  shewn  between  the 
tenant  and  the  defendant ;  and  agency  for  the  purposes  of  fraud 
is  not  to  be  presumed,  nor  is  any  man  responsible  for  the 
criminal  acts  of  his  agent.  The  act  by  which  a  man  is  to  be 
fixed  *with  a  pen<^lty  must  be  distinctly  and  clearly  proved ;  and  [  ♦Hi  ] 
here  there  must  be  some  co-operation  shewn,  because  the 
charges  against  the  defendant,  in  conformity  wit.h  the  terms  of 
the  statute,  are,  that  he  was  aiding  and  assisting  in  the  removal 
and  concealment,  whereas,  there  was  neither  any  proof  of  the 
aiding  and  assisting  in  the  removal,  nor  was  there  any  conceal- 
ment on  the  part  of  the  defendant  in  evidence  at  all. 

3rdly.  There  was  no  proof  of  any  distress  having  been  com- 
menced, or  even  contemplated,  and  there  must  be  a  distress  in 
progress,  or  at  least  intended,  otherwise  the  removal  is  not  within 
the  mischief  meant  to  be  remedied  by  the  Act. 

BiCHARDS,  G.  B. : 

As  to  the  objection  said  to  arise  on  the  face  of  the  record,  that 

t  3  T.  R.  442.  t  5  East,  313;  1  Smith,  504. 

Y  y  2 
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Stahlkt  the  Courts  of  WestmiiiBter  Hall  have  no  jurisdiction  in  this  case, 
Whabton.  that  point  has  been  already  well  considered,  on  the  occasion  of 
the  former  application,  when  the  Court,  after  having  attentively 
examined  the  statutes,  decided  that  there  was  nothing  in  it ;  and 
that  was  a  necessary  part  of  the  determination  of  the  Court  when 
we  ordered  a  new  trial.  I  am  still  of  the  same  opinion,  and 
think  there  is  no  weight  in  it.  The  landlord  may  take  which 
course  he  pleases,  or  may  consider  most  convenient.  The 
hardship  is  no  argument  against  it ;  but  the  hardship  is  much 
less  than  that  which  the  Quakers,  with  more  reason,  have  to 
complain  of,  in  being  sued  for  tithes,  as  they  often  are,  before 
I  *142  ]  magistrates,  and  in  the  Courts  at  Westminster.  *At  one  time  a 
bill  was  attempted  to  be  brought  in  to  remedy  that  alleged 
grievance,  but  it  did  not  succeed.  There  is  no  ground  for  our 
arresting  judgment  in  this  case  on  that  groimd. 

As  to  the  admissibility  of  the  evidence  received,  I  was  of 
opinion  before,  as  I  am  now,  that  there  was  sufficient  evidence 
to  obtain  for  the  plaintiff  a  verdict.  The  facts  charged  in  the 
pleadings  could  only  be  proved  before  the  jury  by  giving 
evidence  of  the  acts  of  Delamore,  and  from  those  acts  his 
intentions  were  to  be  inferred,  as  was  also  the  knowledge  of 
those  intentions  on  the  part  of  the  defendant.  To  shew  the 
fraudulent  removal,  was  all  that  could  be  done.  It  was  not 
necessary  to  prove  the  tenant  himself  taking  part  in  the  fraud. 
Then  the  other  evidence  connects  the  defendant  with  the  fraud, 
in  which  he  implicates  himself  by  the  share  he  takes  in 
contributing  to  its  success.  As  to  his  actually  driving  the  cows 
away,  or  concealing  them  when  they  arrived,  that  was  all  matter 
of  consideration  for  the  jury  on  the  evidence  before  them ;  and 
from  what  has  passed  on  both  occasions,  I  am  of  opinion  that 
they  came  to  a  right  conclusion. 

Griham,  B.  : 

The  arguments  which  have  been  used  to-day,  and  on  the 
former  motion,  clearly  shew  to  my  mind  the  propriety  of  our 
decision,  that  this  was  a  proper  suit  to  be  carried  into  a  court  of 
law  rather  than  to  be  referred  to  the  summary  jurisdiction  of 
the  magistrates ;  for  if  this  be  a  question  of  difficulty,  which  we 
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are  now  ^called  upon  to  determine,  what  can  be  a  greater  proof     Stanlbt 
than  that  a  court  of  law  ought  to  determine  it  with  the  aid  of  a    whabtoh. 
jury,   and  not  the  magistrates  in  the    county,   without    any      [  *143  ] 
assistance  ? 

The  proof  of  fraud,  I  think,  was  not  only  admissible,  but  con- 
clusive. It  is  true,  a  principal  is  civilly  responsible  only,  and 
not  criminally,  for  the  act  of  his  agent.  But  this  is  not  a 
question  of  agency,  but  of  aiding  and  assisting  in  the  commission 
of  a  fraud,  contrary  to  the  provisions  of  this  particular  statute. 
The  facts  which  were  given  in  evidence  appear  to  me  to  have 
been  the  only  means  by  which  the  fraud  could  be  proved,  and  I 
think  they  prove  it  sufficiently  satisfactory,  and  make  out  this 
case  by  bringing  the  defendant  within  the  statute.  Can  there  be 
any  doubt,  that,  in  an  affair  of  this  sort,  where  a  tenant  calls  in 
aid  his  son-in-law,  for  the  purpose  of  defrauding  his  landlord,  the 
evidence  which  was  received,  and  is  objected  to,  was  admissible? 
Being  admitted,  it  proves  the  plaintiff's  case ;  for  it  fixes  the 
defendant  with  intimate  knowledge  of  all  that  was  going  on,  and 
the  intention  and  object  of  it.  Better  evidence  to  enable  a  jury 
to  draw  a  proper  conclusion,  could  not,  in  my  opinion,  have  been 
laid  before  them.  It  was  a  matter  altogether  for  them  to  form 
their  judgment  on,  and  they  have  done  so,  as  I  think,  most 
properly. 

On  the  point  now  made,  that  it  should  have  been  proved  that 
a  distress  had  been  in  inception,  or  at  least  in  contemplation,  I 
cannot  see  why  that  ^should  be  necessary.  It  seems  to  be  quite  [  *144  ] 
sufficient  if  the  landlord  at  the  time  of  the  fraudulent  removal  of 
goods,  be  entitled  to  distrain,  the  rent  being  at  the  time  in  arrear. 
To  have  begun  to  distrain,  is  indeed  a  thing  almost  impossible 
in  these  cases ;  for  the  goods  are,  I  presume,  usually  removed 
too  alertly  or  clandestinely  to  allow  the  landlord  an  opportunity. 
That  it  is  which  the  statute  meant  to  remedy  ;  and  if  the  argu- 
ment we  have  heard  to-day  were  correct,  the  operation  of  the 
Act  would  be  in  most  instances  defective,  and  its  provisions 
rendered  altogether  nugatory. 

Wood,  B.  : 

I  am  of  the  same  opinion  entirely.    As  to  the  point  on  which 
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Stanley  the  application  to  arrest  the  judgment  is  made,  I  am  of  opinion 
WhAtok.  ^h^i  under  this  Act  of  Parliament,  the  landlord  is  given  an 
option,  where  the  value  of  the  goods  removed  does  not  exceed 
50{.,  whether  he  will  proceed  by  action  of  debt  in  either  of  the 
Courts  of  Becord  at  Westminster,  upon  the  third  section,  or  by 
summary  application  to  two  or  more  justices  of  the  peace,  under 
the  4th  section,  as  he  shall  think  most  proper,  according  to 
particular  circumstances  of  his  case.  If  there  had  been  in  this 
statute  any  restrictive  words  or  provisions,  such  as  giving  the 
justices  a  power  of  mitigation,  as  in  the  Act  of  the  25  Geo.  lU. 
c.  61,  there  might  then  be  some  ground  to  contend  that  it  was 
intended  to  give  exclusive  jurisdiction  to  the  justices  only,  and 
that  therefore  the  Courts  of  Becord  at  Westminster  were  ousted 
of  jurisdiction  by  necessary  implication.    But  in  point  of  fact, 

[  •i^s  ]  there  are  no  such  *words ;  therefore,  it  comes  to  the  common 
case  of  an  Act  of  Parliament  providing  merely  that  it  shall  and 
may  be  lawful  for  the  landlord  to  adopt  that  mode  of  proceeding, 
if  he  should  think  fit,  clearly  leaving  him  an  option  to  elect 
either ;  and  there  may  be  often  very  good  reason  for  his  pre- 
ferring one  to  the  other,  according  to  circumstances,  as  the  case 
may  be.  It  is  absurd  to  suppose  that  that  section  was  introduced 
for  the  benefit  of  the  fraudulent  tenant.  That  objection,  there- 
fore, falls  to  the  ground. 

I  am  of  opinion  also,  that  the  evidence  which  was  admitted  in 
this  case  was  properly  received.  If  we  look  at  the  nature  of  the 
case,  we  shall  find  that  it  was  the  very  kind  of  evidence  most 
likely  to  be  obtained,  if  the  charge  were  true  ;  and,  when  found, 
the  most  likely  to  lead  the  jury  to  the  proper  conclusion.  The 
charge  to  be  proved  was  a  charge  of  fraud,  by  a  scheme  which 
was  to  be  practised  as  secretly  as  possible.  It  was  necessarily 
to  be  arranged  privately  and  amongst  themselves.  The  object 
was,  to  withdraw  the  goods  from  the  reach  and  eye  of  the  land- 
lord. Of  course,  in  an  action  of  this  nature,  it  was  necessary  to 
shew  that  there  existed  in  the  tenant's  mind  a  fraudulent  design 
and  intention,  and  quo  animo  the  scheme  of  removal  was  planned 
and  effected ;  in  short,  that  it  was  a  fraudulent  removal  for  the 
purpose  of  cheating  the  landlord,  by  depriving  him  of  his  legal 
remedy.     [Here    his    Lordship    stated    the    circumstances    in 
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evidence  attending  the  removal.]  Was  not  all  this  admissible  Stanlbt 
evidence  to  prove  the  fraudulent  intention?  *and  does  it  not  Whabton. 
completely  prove  it  ?  or  how  otherwise  could  it  be  proved  ?  [  •146  ] 

For  what  purpose  were  these  different  removals  made  ?  Gould 
they  have  been  practised  with  any  other  object,  under  the 
circumstances,  than  that  of  fraud  ?  No  other  cause  was  assigned 
for  these  removals,  nor  were  they  attempted  to  be  explained. 
No  doubt,  no  good  or  satisfactory  reason  could  be  given. 

Another  objection  is,  that  there  was  no  concealment  proved  to 
affect  the  defendant ;  but  what  is  the  evidence  ?  It  appears  that 
the  cows  were  for  part  of  the  time  in  the  open  field,  as  it  is 
called ;  but  when  the  butcher  came  to  enquire  for  one  of  them, 
he  is  told  where  she  is,  and  he  finds  her  there.  She  was,  there- 
fore, until  he  was  informed  where  to  find  her,  completely  con- 
cealed, quoad  him,  without  doubt ;  nor  can  there  be  less  doubt 
that  she  was  also  concealed  from  the  agent  of  the  landlord. 

Then  it  was  contended,  that  there  ought  to  have  been  some 
proceeding  proved  to  have  been  taken  towards  making  a  distress 
for  the  rent  in  arrear,  in  order  to  bring  this  removal  and  con- 
cealment within  the  statute ;  at  least,  it  is  said,  that  it  should 
have  been  shewn  that  the  landlord  had  it  in  contemplation  to 
distrain.  Now,  I  will  suppose  that  it  was  not,  at  the  time  of  the 
removal  of  the  cattle,  the  intention  of  the  landlord  to  distrain ; 
but  I  think  the  removal,  imder  these  circumstances,  *rent  being  [  •i*?  ] 
then  due,  and  the  tenant  unable  or  unwilling  to  pay  it,  was 
nevertheless  completely  within  the  statute,  a  fraudulent  con- 
veying away  of  the  goods  and  chattels  from  off  the  premises,  to 
prevent  the  landlord  from  distraining  for  arrears  of  rent  reserved ; 
and  if  so,  that  objection  also  falls  to  the  ground. 

Gabrow,  6.  expressed  his  entire  concurrence. 

Per  Curum: 

Ride  refused. 
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1821.  GWYNN  V.  BODMER  and  MORGAN. 

May  8.  (^  ^^'  320-321.) 

[  320  ]  Erasures  in  an  answer  and  in  the  jurats  and  an  alteration  in  the  oom- 

mission,  do  not  furnish  such  an  objection  to  the  answer,  as  to  justify  a 

motion  for  taking  it  off  the  file.  * 
But  the  Court  would  not  give  costs  on  refusing  such  an  application, 

although  moved  with  costs. 

Bl'ake  moved  that  the  answer  of  the  defendant  Morgan  might 
be  ordered  to  be  taken  off  the  file,  on  the  ground  that  several 
parts  of  the  answer,  and  of  the  jurat  or  memorandum  of  the 
taking  thereof,  were  written  upon  erasures :  and  that  the  defen- 
dant might  be  ordered  to  pay  the  costs  of  this  application. 

It  was  urged,  that  the  state  of  the  record  would  render  the 
necessary  proof  very  difficult,  on  an  indictment  for  perjury,  as 
it  might  be  required  to  shew  that  the  erasures  were  in  the 
answer  before  it  had  been  sworn. 
[  *82l  ]  The  answer  and  commission  being  produced,  *the  erasures 

were  evident ;  and  it  appeared  that  the  commission  had  been 
altered,  from  having  been  a  commission  to  take  the  answer  of 
two  defendants,  by  making  it  a  commission  to  take  the  answer  of 
one  only.  The  commission  had  been  re-sealed  in  that  state,  but 
not  re-stamped.  It  was  therefore  submitted,  that  the  whole  was 
irregular,  and  ought  to  be  considered  a  nullity. 

Pemberton  opposed  the  motion,  insisting  that  the  ground  of 
the  application  furnished  no  reason  for  taking  the  answer  off  the 
file. 

The  Court,  after  strongly  reprobating  the  practice  of  per- 
mitting the  records  to  be  so  disfigured  and  disgraced,  held,  that 
as  the  answer,  after  having  been  taken  by  commission,  constantly 
remained  in  the  custody  of  the  sworn  officers  of  the  Court,  it 
must  be  presumed  that  the  erasures  and  alterations  which 
appeared  there,  were  made  before  the  answer  had  been  taken, 
and  that  no  alteration  had  been  permitted  afterwards.  There 
was  no  ground  therefore  for  the  objection,  that  it  would  defeat 
the  meas'jre  of  an  indictment  for  perjury.     For  that  reason  they 
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considered  that  there  was  not  a  sufficient  irregularity  shewn  to  GwniN 
authorise  their  ordering  the  answer  to  be  taken  off  the  file ;  and  bodmeb. 
they  refused  the  motion,  but  without  costs. 

Motion  refused  [mthotU  costs]. 


[849] 


THE  KING  V.  BACH.  mi. 

[On  an  Extent  in  Chief.] 
(9  Price,  349—358.) 

If,  on  the  taxation  of  a  Crown  Solicitor's  bill  of  fees  and  disburse- 
ments, so  large  a  sum  be  disallowed  as  to  make  it  a  matter  of  reprobation 
by  the  Court,  they  will  not  only  order  the  costs  of  the  taxation  to  be 
paid  by  the  solicitor  to  the  defendant,  but  if  he  have  received  the  whole 
bni  by  sums  paid  him  on  account,  they  will  order  him  to  pay  interest 
for  the  balance  which  the  Master  shall  report  to  be  due  from  him  in 
consequence  of  the  disallowance  of  the  sums  taxed  off;  and  that 
although  some  of  the  disallowed  charges  be  for  sums  paid  to  others  for 
services  in  aid  of  the  Crown  Solicitor's  duty,  and  it  be  not  shewn  that 
he  made  any  interest  on  the  balance. 

The  jurisdiction  of  this  Court,  and  its  authority  to  make  such  orders, 
is  independent  of  th^  statute  2nd  Geo.  II.  c.  23,t  and  is  foxmded  on  thd 
necessary  and  inherent  control  of  the  Court  over  the  conduct  of  its 
officers. 

Delay,  to  a  certain  extent,  in  making  an  application  to  the  Court  for 
such  purpose,  will  not,  in  a  gross  case  on  the  part  of  the  Crown  Solicitor, 
be  considered  laches, 

PeakEj  Serjt.  moved,  pursuant  to  notice,  on  behalf  of  the 
defendant,  that  the  Deputy-Eemembrancer's  *report  of  the  26th  [  •850  ] 
of  March  last,  on  a  reference  to  him  for  taxation  of  the  Grown 
Solicitor's  bill  of  costs  in  this  matter,  by  order  of  the  27th  of 
November,  1818,  might  be  confirmed  ;  and  that  the  late  Solicitor 
to  the  Commissioners  of  the  Stamp  Duties,  Mr.  Hanson,  might 
be  directed,  in  a  week:  from  the  service  of  the  order  to  be  pro- 
nounced by  the  Court  upon  this  motion,  to  pay  the  sum  of 
249Z.  Os.  3d.  (the  balance  declared  by  the  report  to  be  due  from 
him  to  the  defendant  on  the  taxation  of  his  bill  of  fees  and 
disbursements,)  to  the  defendant's  clerk  in  Court :  and  that  it  be 

t  This  Act,  which  is  repealed  by      from  the  provision  (s.   37)  in  the 
the  Act  6  &  7  Vict.  c.  73,  does  not  on      modem  statute.— R.  C. 
the  point  in  question  materially  differ 
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Thb  Kiko  referred  to  the  Deputy-Bemembrancer  to  calculate  interest  upon 
Bach.  that  sum  from  the  day  on  which  the  last  payment  was  made  by 
the  defendant,  or  on  his  behalf,  on  account  of  the  debt  and  costs 
recovered  from  him  under  the  proceedings  in  this  cause;  and 
that  such  interest  might  also  be  directed  to  be  paid,  in  like 
manner,  to  the  defendant's  clerk  in  Court. 

It  was  also  moved,  that  it  be  referred  to  the  Deputy-Bemem- 
brancer to  tax  the  defendant  his  costs  occasioned  by  the  taxation 
of  the  said  bill  of  fees  and  disbursements,  more  than  one-half  of 
the  amount  of  such  bill  for  obliging,  suing  out,  and  prosecuting 
the  extent,  and  other  processes  issued  out  of  this  Court  against 
the  defendant,  and  his  sureties,  on  his  bond  to  the  Crown  as 
farmer  of  the  post-horse  duties  for  South  Wales,  and  upwards  of 
one-fourth  of  the  disbursements  charged,  as  allowed  to  the  agent 
of  the  Solicitor  of  Stamps,  and  to  the  Sheriff,  for  poundage  and 
\  ♦asi  ]  possession  *fees,  having  been  disallowed  ;  and  that  such  costs, 
when  so  taxed,  be  also  ordered  to  be  paid  by  the  said  Mr.  Hanson, 
to  the  defendant's  clerk  in  Court. 

The  affidavit  of  the  defendant,  on  which  the  application 
proceeded,  stated,  that  in  pursuance  of  the  order  of  the  Court, 
the  solicitor  for  the  stamp  duties  had  delivered  his  bill  of  fees, 
&c.  amounting  to  2942.  9a.  8d.,  for  the  law  costs  of  the  Crown ; 
and  24{.  12a.  8e2.,  for  the  charges  of  his  agents  in  the  country; 
179Z.  charged  by  the  Sheriff  of  Herefordshire  for  warrants  and 
poundage ;  and  2822. 18a.  6d.  for  the  charges  of  the  officers  of  the 
said  Sheriff,  for  keeping  possession  of  the  defendant's  effects; 
and  that  the  said  sums  of  money  had  been  paid  by  or  for  the  use 
of  the  defendant. 

It  then  stated,  that  the  said  bills  had  been  taxed  by  the 
Deputy-Bemembrancer,  in  pursuance  of  the  order  of  the  Court ; 
that  he  had  taxed  and  moderated  the  said  bill  of  costs  from 
2942.  9a.  8d.  to  the  sum  of  1442.  12a. ;  the  agent's  charge  to 
152.  9a.  Id.;  the  Sheriff's  charge  to  1582.  19a.  6d.;  and  the 
officers'  fees  to  1812.  7a.  6d. ;  whereby  2492.  Oa.  8d.  (the  sum  now 
sought  to  be  ordered  to  be  refunded)  had  been  taxed  off,  being 
more  than  one-third  of  the  gross  amount.  The  affidavit  con- 
cluded by  stating,  that  the  last  payment  made  on  behalf  of  the 
defendant    on    account    of    the  debt  and    costs,  under  these 
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proceedings  against  him  and  his  sureties,  was  made  on  the    The  Kino 
17th  of  April,  1817.  b/ch. 

Under  these  circumstances,  it  was  urged,  that  the  defendant       [  352  ] 
ought  to  be  allowed  the  costs  of  the  taxation  of  the  bills,  and 
interest  on  the  balance  found  due  to  him  remaining  in  the 
Grown  Solicitor's  hands,  the  whole  having  been  paid. 

Jervia  opposed  the  application,  as  far  as  it  related  to  the 
costs  of  the  taxation  and  payment  of  interest  on  the  balance ; 
submitting,  that  this  was  not  a  case  wherein  the  Court  should 
grant  that  part  of  the  motion  now  made.  As  to  giving  the 
defendant  the  costs  of  the  taxation,  he  contended,  that  as  the 
provision  of  the  23rd  section  of  the  2nd  of  Geo.  II.  c.  28,  did  not 
extend  to  Solicitors  for  the  Grown,  and  as  costs  incurred  in 
Grown  proceedings  are  the  costs  properly  of  the  Grown,  and  not 
of  the  Solicitor's  personally,  the  Solicitor  was  not  liable  to  the 
costs  of  taxing  his  bill  of  fees  and  disbursements,  of  which  what- 
ever part  should  be  disallowed  by  the  ofl&cer,  on  taxation,  would 
be  charged  to  the  Grown. 

As  to  giving  the  defendant  interest  on  the  balance  in  his 
hands,  it  was  urged,  that  such  an  order  would  be  inconsistent 
with  the  practice  of  the  Gourt,  and  without  precedent ;  for  that 
there  was  no  instance  to  be  produced  in  which  it  had  ever  been 
done  before ;  that  in  those  cases  wherein  Gourts  sometimes 
ordered  interest  to  be  paid  on  balances  in  hand,  it  was  the 
practice  to  order  a  previous  reference,  to  enquire  whether 
interest  had  been  made  by  the  person  in  whose  hands  the 
balance  remained.  In  this  case,  no  interest  had  *been  made  by  [  *363  ] 
Hanson  on  the  balance ;  and  on  much  of  the  sum  it  could  not 
have  been  made  by  him,  as  great  part  of  the  money  which  had 
been  disallowed  on  taxation,  had  been  paid  to  his  agents  in  the 
country,  and  to  the  Sheriff  and  Sheriff's  oflftcers. 

(Wood,  B.  :  Interest  may  be  ordered  to  be  paid  where  the 
party  might  have  made  interest  but  for  his  wilful  neglect  or 
default.  It  is  not,  therefore,  incumbent  on  the  applicant  to 
shew  that  interest  was  actually  made.) 

It  was  also  much  pressed,  that  the  dates  of  the  different  steps 
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Tbe  Kiko  which  had  been  taken  on  the  part  of  the  defendant,  shewed  great 
Bach.  laches,  and  that  it  was  from  his  own  neglect  and  remissness  that 
the  balance  had  remained  so  long  in  hand ;  that  he  had  been 
very  remiss  in  applying  for  the  bills  of  costs,  and  for  the  differ- 
ent orders  founded  on  them ;  and  had  also  himself  protracted  the 
taxation  of  the  costs  by  his  own  delay. 

Peake,  in  reply,  was  stopped  by  the  Goubt,  on  the  point  of 
allowing  the  defendant  the  costs  of  the  taxation  of  the  Crown 
Solicitor's  bill  of  costs. 

On  the  question  of  the  payment  by  him  of  interest  on  the 
balance  found  to  be  due  from  him  to  the  defendant,  he  sub- 
mitted that  this  motion  was  not  founded  on  the  statute,  but 
was  an  application  to  the  discretion  of  the  Court,  to  interpose 
[  *Sbi  ]  the  authority  which  it  had  over  its  oflftcers,  by  the  *exercise  of 
its  summary  jurisdiction  on  such  a  motion  as  the  present,  in 
making  the  utmost  retribution  which  it  could  to  a  party  who 
had  suffered  from  unjust  exaction,  under  colour  of  proceedings  of 
this  nature;  that  in  this  matter,  the  Solicitor  for  the  Stamps 
was  a  minister  of  the  Court,  and  bound  to  do  his  duty  honestly, 
as  well  with  respect  to  the  party  against  whom,  as  to  the  party 
for  whom  he  was  employed  ;  and  was  amenable  to  the  Court  for 
any  dereliction  from  it,  and  personally  responsible  for  all  whom 
he  might  find  it  necessary  to  employ  in  his  assistance.  In  a 
case  of  this  sort,  therefore,  he  submitted  that  he  had  laid  a  good 
foundation  for  the  order  prayed. 

BlOHABDS,  C.  B. : 

There  can  be  no  doubt  that  this  report  must  be  con- 
firmed. 

As  to  the  order  which  we  are  called  upon  to  make  respecting 
the  costs  of  the  taxation  of  the  Crown  Solicitor's  bill,  I  have  no 
hesitation  in  saying,  that  in  this  case  we  ought  to  make  such 
order.  In  so  doing,  we  do  not  derive  our  jurisdiction  from  the 
statute  [of  the  2nd  of  Geo.  II.,  but  we  may  avail  ourselves  of 
that  statute  for  the  principle  of  the  quantum  of  costs  disallowed, 
as  affording  a  criterion  which  should  direct  our  judgment  in 
similar  cases.    Our  authority  rests  entirely  upon  the  control 
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which  the  Court  inherently  possesseB  over  the  conduct  of  its     The  King 
officers ;  and  there  can  be  no  doubt  but  that,  in  this  proceeding,       baoh. 
the  Solicitor  of  the  Stamps  acted  as  an  officer  of  this  Court.    On 
taxation  of  his  bill  of  costs,  more  than  one-half  *has  been  dis-      [  *355  ] 
allowed.    He  therefore  endeavoured  to  abuse  the  trust  of  his 
situation,  and  the  necessary  confidence  reposed  in  him  by  the 
Court.    We  should  sit  here  to  very  little  purpose  if  we  had  no 
power  to  order  him  to  pay  the  costs  of  such  a  taxation,  and  we 
shall  certainly  make  the  order. 

The  application  requires,  further,  that  Mr.  Hanson  should  be 
ordered  to  pay  interest  on  the  balance  in  his  hands,  reported  to 
be  due  from  him  to  the  defendant,  as  the  surplus  of  the  money 
received  by  him  from  the  defendant,  on  account  of  his  bills  of 
fees  and  disbursements,  over  and  above  the  sums  found  to  have 
been  allowed  to  him  on  the  taxation  of  those  bills.  Here  the 
same  principle  on  which  the  order  that  he  pay  the  costs  of  the 
taxation  proceeds,  equally  appUes.  He,  as  an  officer  of  the 
Court,  was  bound  in  duty,  in  an  especial  manner,  whilst  he  was 
enforcing  against  this  defendant  the  claims  of  the  Crown,  to 
protect  him  and  his  property,  subject  to  those  claims,  from  all 
imposition.  He  was  as  much  bound  to  take  care  of  the  interests 
of  the  defendant  as  of  the  Crown  ;  and  it  is  fit  that  all  persons, 
who  from  their  office  are  called  on  to  enforce  the  rights  of  the 
Crown,  should  be  made  to  understand  that  they  have  also  this 
further  duty  cast  upon  them — of  a  due  regard  for  the  rights  and 
interests  of  the  subject ;  and  that  they  are  responsible  as  well 
for  those  whom  they  employ,  as  for  their  own  conduct.  In  this 
case,  there  can  be  no  doubt  that  interest  must  be  given  to  the 
defendant  on  the  balance  remaining  in  the  Crown  Solicitor's 
hands.  It  is  possible  that  *Mr.  Hanson  may  not,  in  fact,  have  [  *366  ] 
made  interest  of  the  money  in  his  hands.  It  is  quite  clear,  how- 
ever, that  the  defendant  was  deprived  of  it  during  all  the  time, 
by  losing  the  principal  for  so  long.  Mr.  Hanson  ought  not  to 
have  received  or  kept  this  money ;  and  he  might  have  made 
interest  of  it ;  but  the  short  ground  is,  that  the  defendant  has 
lost  all  the  benefit  of  his  principal  by  the  wilful  default  of 
Hanson*  Therefore  he  has  a  claim  to  be  indemnified  by  this 
Court,  and  to  be  put  in  the  same  situation,  or  as  nearly  as  he 
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The  Eiko    can  be,  as  if  Hanson  had  done  his  duty,  and  paid  the  money  as 
bacu.       ^^  ought  to  have  done. 

Griham,  B.  : 

On  the  subject  of  that  part  of  the  application  which  relates  to 
the  payment  of  the  costs  of  the  taxation  of  the  bills,  I  entirely 
concur  with  my  Lord  Chief  Baron,  and  for  the  reasons  which  he 
has  given. 

As  to  the  application  for  the  order  for  payment  of  interest  on 
the  balance  found  due  to  the  defendant,  I  am  happy  to  be 
relieved  from  all  diflBculty  in  giving  my  opinion,  that  we  ought 
to  make  such  an  order,  by  the  precise  mode  in  which  the  applica- 
tion is  worded,  and  the  positive  statements  on  which  it  is 
founded ;  for  if  it  had  been  for  a  general  reference,  to  enquire 
what  sums  had  been  from  time  to  time  received  by  Mr.  Hanson 
from  this  unfortunate  defendant,  and  how  long  the  money  had 
remained  in  his  hands,  with  the  various  other  subject-matters  of 
enquiry  which  might,  under  other  circumstances,  have  become 
[  •357  ]  necessary,  I  *8hould  perhaps  have  had  some  degree  of  hesitation 
in  assenting  to  an  order  for  so  complicated  a  reference,  after  so 
much  time  had  elapsed.  The  present,  however,  is  a  most  reason* 
able  application,  and  founded  upon  very  clear  and  reasonable 
grounds  [his  Lordship  stated  the  circumstances].  I  really  do 
not  see  how  we  could  refuse  to  make  the  order  in  such  a  case  as 
this. 

Wood,  B.  was  absent  when  the  Coukt  delivered  judgment. 
He  was  understood  to  have  concurred. 

Garrow,  B.  : 

If,  as  is  stated  to  us,  the  Court  had  never  before  done  what 
they  are  now  called  upon  to  do,  I  should  have  been  happy  to 
have  acceded  to  such  an  application  for  the  first  time;  and 
that  on  a  full  conviction  that  it  is  a  most  proper  one  on  both 
points. 

No  doubt  the  more  immediate  duty  of  the  Crown  Solicitors  for 
the  different  departments  of  the  revenue,  is  in  the  first  instance 
to  take  care  that  the  remedies  of  the  Crown,  for  the  recovery  of 
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the  particular  demand  to  be  enforced,  are  made  available  by  Thb  King 
their  diligence ;  but  that  duty  being  satisfied,  they  have  duties  baoh. 
to  fulfil  towards  the  subject,  in  seeing  that  he  is  not  wantonly  or 
unnecessarily  injured  or  oppressed,  by  the  result  of  the  necessary 
proceedings  had  against  him,  and  the  abuse  of  the  process, 
(which  is  sufficiently  unpopular,)  in  any  quarter.  And  it  is  the 
duty,  as  it  will  be  the  inclination  of  the  Court,  to  visit  any  *such  [  *858  ] 
abuse  in  a  manner  calculated  to  teach  persons  in  office,  that  it  is 
no  less  their  interest  than  business  to  protect  the  party  from 
injustice;  and  that  in  the  earliest  stage  of  proceedings  they 
should  direct  their  attention  to  the  necessity  of  preventing  im- 
proper costs  being  incurred  by  delaying  to  proceed  promptly 
throughout.  I  will  also  observe,  in  answer  to  what  has  been 
urged  on  the  fact  of  much  of  the  money  charged  as  disbursed, 
having  been  paid  to  the  Sheriff  and  his  officers,  that  the  subject 
has  a  right  to  insist  on  the  responsibility  of  the  Crown  SoUcitor, 
as  a  party  standing  between  him  and  the  oppression  of  third 
persons,  employed  or  resorted  to  by  him  for  their  assistance  in 
the  performance  of  his  duty. 

I  will  only  add,  that  I  shall  be  very  glad  to  find,  that  in  con- 
sequence of  the  determination  of  the  Court  to-day,  and  the 
opinions  expressed,  a  party  against  whom  hereafter  a  similar 
application  for  interest  may  be  made,  shall  have  placed  himself 
in  a  situation  to  be  able  to  shew  to  the  Court,  in  his  own  ex- 
oneration, that  he  has  paid  the  money  received  into  the  Bank, 
in  order  to  be  enabled  to  meet  such  a  motion  fairly,  and  with 

credit. 

Ordered, 


EXCH.   TRINITY  TERM. 


BRETHEETON  v.   WOOD.  1821. 

(9  Price,  408—432.)  

Excheqvcr 

[This  case  is  reported  from  the  more  concise  report  in  8  Brod.      Chamher. 
&  Bing.  54,  at  p.  556,  ante.] 
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1822  ItfAKINSON  V.  EAWLINSON. 

July  11. 
_  (9  Price,  460-463.) 

I-    ^    J  A  rule,  granted  to  shew  caiue  why,  on  the  defendant  deliyeiing  np 

to  the  plaintiff  a  horse,  for  which  he  had  brought  troyer,  and  paying  his 
coBts,  all  further  proceedings  should  not  be  stayed,  on  an  affidayit  that 
the  animal  was  not  in  a  worse  state  than  when  he  came  into  the  pos- 
session of  the  defendant,  but  in  an  improved  condition,  discharged, 
on  cause  shewn,  with  costs. 

LiTTLEDALE  had  obtained  an  order,  calling  on  the  plaintiff  to 
shew  cause  why,  on  the  defendant's  delivering  up  to  the  plaintiff 
the  horse  (for  which  this  action  of  trover  had  been  brought,)  and 
paying  the  plaintiff's  costs,  to  be  taxed,  all  further  proceedings 
should  not  be  stayed — the  proceedings  to  be  stayed  in  the  mean 
time — the  defendant  undertaking  to  put  the  plaintiff  in  the  same 
situation. 

The  rule  was  applied  for  on  an  affidavit,  stating  that  the 
horse  had  not  been  injured  in  any  respect  whilst  in  the  pos- 
session of  the  defendant,  but  on  the  contrary  had  been  improved 
in  condition ;  on  which  affidavit,  and  the  authority  of  a  case  of 
Fisher  v.  Prince  in  3  Burr.,+  the  Court  granted  a  rule  to  shew 
cause. 

In  the  case  cited,  on  making  the  motion,  it  was  ruled  by  Lord 
Mansfield,  with  the  concurrence  of  Wilmot,  J.  that  a  specific 
chattel  sought  to  be  recovered  in  trover,  may  be  brought  into 
Court  where  there  is  no  uncertainty  as  to  the  quantity  or  quality 
of  the  thing  demanded,  and  no  tort  enhancing  the  damages 
above  the  real  value  of  the  specific  thing.  Lord  Mansfisld  in 
that  case  says,  that  this  application  ought  to  be  granted,  where 
[♦461]  it  can  be  done,  "to  prevent  vexatious  litigation,  *  which  a 
plaintiff  may  be  tempted  to  pursue  when  in  all  events  he  is 
sure  of  his  costs ;  "  and  *'  because  it  is  the  specific  relief ; "  and 
''  because  at  the  trial,  where  the  thing  remains  in  the  same 
condition,  there  generally  is  a  rule  to  deliver  it."  Li  that  case 
the  application  was  refused,  on  the  ground  that  the  goods  had 
been  altered,  and  their  value  changed ;  but  the  principle  there 
laid  down  by  the  Court,  it  was  insisted,  warranted  this  motion. 

t  3  Burr.  1363. 
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Parke  now  shewed  cause ;  submitting,  that  the  nature  of  the  Makinson 
chattel  in  question  rendered  it  not  a  subject-matter  capable  of  rawlinson. 
being  brought  into  Court,  both  on  the  score  of  convenience  and 
the  possibility  of  its  having  sufiEered  considerable  deterioration. 
The  having  ridden  the  horse  was  urged  as  being  a  tort  enhancing 
the  damages  over  and  above  the  detention.  The  inconvenience 
to  the  Court  also  rendered  the  application  impracticable,  as  the 
thing  demanded  must  be  delivered  to  the  plaintiff  through  the 
Court,  which  in  this  case  could  not  be  done. 

The  affidavit,  he  contended,  ought  not  to  be  acted  upon  in  this 
very  unusual  application,  as  the  plaintiff  could  not  have  any 
opportunity  of  denying  it ;  and  he.  had  a  right  to  have  the  fact  of 
the  horse's  present  condition  tried,  which  may  be  such  as  to 
enhance  the  damages  very  considerably  above  the  real  value  of 
the  thing  at  the  time  of  its  restoration  to  the  plaintiff. 
Accordingly,  in  the  case  of  Fisher  v.  Prince^  the  Court  said  that 
''  such  motions  ought  neither  to  be  refused  nor  granted  of 
♦course :  they  must  always  depend  upon  their  own  circum-  [  •462  ] 
stances."  Therefore,  under  the  circumstances  of  this  case,  and 
considering  the  nature  of  the  chattel  which  was  the  subject- 
matter  of  the  action,  as  it  was  entirely  in  the  discretion  of  the 
Court  to  order  it  or  not,  it  was  submitted  that  this  rule  ought  to 
be  discharged. 

Littledale,  in  support  of  the  rule,  replied  that  the  argument 
now  pressed  against  the  application  had  been  well  answered  by 
the  Court  in  the  case  cited ;  and  the  inconvenience  now  sug- 
gested had  been  also  objected  in  that  case,  and  obviated  by  the 
Court.  In  answer  to  the  principal  objection  there,  the  Court 
observed,  that  even  in  trover  for  money  in  a  bag,  which  would 
be  ordered  to  be  brought  in  almost  as  of  course,  the  jury  might 
have  given  more  in  damages,  because  they  might  allow  interest ; 
and  in  some  cases  they  ought :  and  that  the  reason  opposed  to 
the  application  would  hold  in  every  case,  even  where  the  thing 
remained  of  the  same  value;  because  the  jury  might  give 
damages  for  the  detention.  But  the  last  observation  of  the 
Court  was  contended  to  be  quite  conclusive  in  favour  of  this 
application ;  which  is,  that  "  no  injury  is  done  to  the  plaintiff  if 
B.R. — ^voL.xxin.  z  z 
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Majukson  the  Court  should  think  he  ought  not  to  proceed  for  damages 
Rawlinson.  beyond  the  specific  thing,  because  he  may  still  proceed  for  more, 
at  the  peril  of  costs."  The  argument  of  the  inconvenience  of 
the  parties,  on  the  ground  that  the  Court  had  no  means  of 
accommodating  the  parties,  was  also  there  got  rid  of  by  the 
Court,  observing  that  the  order  being  to  deliver  to  the  plaintiff, 
r  **^3  ]  it  *could  not  arise.  On  the  whole,  the  practice  being  founded  in 
reason  and  good  sense,  and  there  being  a  precedent  and  authority 
so  directly  in  point,  founded  on  the  sound  principle,  that  even  as 
it  concerned  the  interest  of  the  plaintiff,  *'an  estimated  value 
was  a  precarious  measure  of  justice  compared  with  the  specific 
thing,"  it  was  pressed,  that  the  rule  ought  to  be  made  absolute. 

The  Court  however  were  of  opinion,  that  the  order  could  nol 
be  made ;  intimating,  that  so  far  from  seeing  anything  in  the 
circumstances  of  this  case  to  induce  them  to  grant  the  applica- 
tion, they  considered  it  unreasonable  in  principle,  and  by  no 
means  warranted  by  the  authority  of  the  case  which  had  been 
cited  as  furnishing  a  precedent ;  and  one  of  the  Court  observed, 
that  whatever  weight  there  was  in  the  objection  made  in  the 
argument  in  the  case  cited,  that  the  Court  had  no  warehouse,  it 
was  somewhat  stronger  to  say  that  they  had  no  stable.  They 
therefore  pronounced  the 

Rtde  discharged :  and  with  costs. 
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PUEYI8  r.   EAYEE.t  jiy  2*8 

(9  Price,  488^—625.)  ^^  -. 

If  a  contract  be  made  for  the  sale  of  leasehold  property  uncon- 
ditionally, and  without  a  stipulation  in  terms  on  the  part  of  the  vendor, 
that  he  means  to  sell  his  interest  only  in  the  residue  of  the  term,  and 
that  he  will  not  warrant  his  lessor's  title, — he  is  bound  to  shew  to  the 
satisfaction  of  the  purchaser  that  his  lessor,  or  the  original  grantor  of 
the  term,  was  entitled  to  grant  the  lease.  He  cannot  otherwise  oblige 
the  purchaser  to  complete  the  contract  made  for  the  purchase  of  the 
premises. 

Nor  is  there  anything  in  the  circumstances  of  the  lease  having  been 
originally  granted  by  a  lay  corporation,  or  of  its  being  of  very  old  date, 
to  make  it  an  exception  to  the  general  rule  of  law. 

This  very  important  question, — whether  a  person  contracting 
for  the  purchase  of  a  leasehold  interest  can  insist  on  being  shewn 
that  the  lessor  had  himself  a  good  title, — which  has  remained  in 
doubt  and  indecision  since  the  time  of  Lord  Mansfield,  was  this 
day  determined  by  the  Lord  Chief  Babon  for  the  first  time, 
with  considerable  diffidence  and  reluctance.  It  came  on  upon  an 
exception  taken  to  the  Master's  report  made  on  a  reference  to 
him  of  the  plaintiff's  title  to  the  property  in  dispute,  under  an 
order  of  the  Court  made  on  the  hearing  of  this  cause,  (which  was 
a  suit  for  compelling  specific  *performance  of  an  agreement  [  ^489  ] 
between  the  parties  for  the  sale  and  purchase  of  a  leasehold 
house),  to  enquire  and  state  whether  the  abstracts  delivered  to 
the  defendant's  solicitor  contained  a  good  title  to  the  premises 
which  were  the  subject-matter  of  the  contract. 

The  Master  reported  that  the  plaintiff  could  not  make  a  good 
title  to  the  leasehold  premises. 

The  plaintiff  excepted  generally  to  the  report. 


t  This  decision,  an  important  one  (1881)  17  Ch.  D.  353,  50  L.  J.  Cli. 

under  the  former  state  of  the  law,  642.     And,  as  to  the  right  of  an  in- 

is  overriden,  in  its  direct  result,  by  tended  lessee  to  have  a  valid  lease, 

the  Vendor  and  Purchaser  Act,  1874,  see  Stranks  v.  St.  John  (1867)  L.  B. 

s.  2.     But  this  does  not  avoid  all  the  2  C.  P.  376,  36  L.  J.  C.  P.  118.— 

indirect  results  of  the  former  state  of  B.  C. 
the  law:    see  Patman    v.   Harland 

z  7.  2 
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Purvis      [The  exceptionB  having  been  argued,  on  a  subsequent  day,  the 

Raybb.  Lord  Chief  Baron  delivered  judgment :] 

[  617  ]  It  gives  me  very  great  concern,  personally,  that  I  am  new- 

obliged  to  decide  the  important  question  which  has  b  en  raised 
in  this  case  ;  because  it  is  certainly  the  first  which  has  been 
hitherto  determined  of  the  exact  kind. 

The  question  is,  substantially,  as  it  has  been  agreed  on  both 
sides,  whether  a  person  offering  for  sale  a  leasehold  estate,  can 
compel  a  purchaser  entering  into  a  contract  to  buy  it,  to  take  it 
without  shewmg  the  title  of  his  lessor,  and  thus  satisfying  the 
purchaser  that  he  himself  has  a  right  to  the  thing  which  he 
proposes  to  sell,  and  that  it  is  of  the  nature  which  he  represents 
it  to  be. 

I  agree  with  what  was  said  in  argument,  that  this  question  is 
quite  new.  The  case  of  White  v.  Foljamhej\  is  the  first  case  in 
print  wherein  the  point  was  in  any  shape  brought  before  a  court 
of  equity.  That  case,  however,  certainly  went  oflf  on  another 
ground,  for  the  decision  turned  upon  the  particular  nature  of  the 

[  •518  ]  contract  *between  the  parties  ;  and  it  was  clear,  that  in  point  of 
fact,  the  term  sold  was  different,  in  some  of  its  qualities  at  least, 
from  what  it  had  been  represented  to  be  by  the  party  contracting 
to  sell  it.  There  were,  therefore,  other  grounds  on  which  that 
case  was  decided,  which  made  it  unnecessary  to  determine  this 
question.  There  is  certainly  no  case  which  applies  to  this 
exactly,  or  comes  so  near  it  in  circumstances,  as  to  relieve  me 
from  very  great  responsibility ;  but  I  may  use  them  all  for  the 
purpose  of  shewing  what  appears  to  be  the  general  principle  on 
which  this  case  should  be  determined.  I  think  it  may  be 
collected  from  all  the  cases  considered  together,  that  the  present 
Lord  Chancellor  was  of  opinion,  that  a  purchaser  of  a  leasehold 
estate  may  call  on  the  vendor  to  shew  the  title  of  his  lessor. 
That  is  what  I  consider  to  be  the  general  principle  :  therefore 
the  lessee  is  not  in  any  case  protected  from  the  rule,  unless 
there  are  any  special  circumstances  in  the  particular  instance 
which  may  take  it  out  of  the  operation  of  that  principle. 

[His  Lordship  then  stated  minutely  the  material  facts  and 
circumstances  of  this  case.] 

t  1 1  Ves.  337. 
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It  is  a  general  rule  in  equity,  founded  on  principles  of  honesty  Puevib 
and  the  dictates  of  good  sense,  that  if  a  person,  generally  speaking,  bates. 
offers  anything  for  sale,  the  vendee,  or  he  who  becomes  the 
purchaser,  is  entitled  to  see  that  the  vendor  has  it  with  the 
qualifications,  and  in  the  way  in  which  he,  the  vendee,  under- 
stood that  he  bought  *it ;  that  is,  so  as  to  afford  him  an  [  *^19  ] 
assurance  of  having  bought  what  he  wanted,  and  meant  to  buy, 
or  at  least,  what  was  offered  or  professed  to  be  sold,^-or  he  may 
reject  the  contract.  In  every  common  matter  of  business  in  life, 
that  principle  prevails.  If  a  horse  be  sold  by  one  person  to 
another,  and  nothing  be  said  about  it  on  either  side,  the 
purchaser  is  entitled  to  have  a  sound  horse  delivered  to  him : 
and  there  are  very  many  other  familiar  instances  of  the  same 
kind,  regarding  the  sale  of  chattels,  which  may  be  put  in  illustra- 
tion of  the  generally  prevailing  principle  in  cases  of  this  nature. 
Amongst  them  I  would  mention  this  very  case  of  a  lease  for  the 
residue  of  a  specific  term  of  years ;  for  it  cannot  be  doubted,  that 
such  lease  must  be  for  the  given  term  of  years.  It  cannot  surely 
be  considered  to  be  understood  in  any  case,  that  the  purchaser 
is  to  have  nothing,  by  reason  of  his  contract,  merely  because  the 
party  with  whom  he  contracted,  had  nothing  to  sell ;  and  that  he 
must  notwithstanding  pay  the  money  which  he  had  agreed  to 
give  in  consideration  of  having  what  was  sold  ;  yet  if  he  be  not 
entitled  to  investigate  the  right  of  the  vendor  to  sell  the  thing 
sold,  it  may  amount  to  that.  The  principle  applies  to  every 
thing ;  and  there  seems  to  me  to  be  no  sound  reason  why  lease- 
holds should  be  an  exception.  If  an  estate  of  inheritance  be  sold, 
it  is  admitted  on  all  hands,  that  the  vendor  must  produce  his 
title ;  and  why  then  is  a  purchaser  bound  to  take  a  lease  for  a 
term  of  years,  in  equity  or  honesty,  although  after  he  have  *paid  [  ♦sao  ] 
the  purchase  money,  it  may  not  last  an  hour. 

It  is  said,  that  this  is  an  anomalous  case,  because  the 
purchaser  knows  that  it  is  only  a  lease  which  he  purchases,  and 
that  he  takes  only  the  interest  and  title  which  the  lessee  had 
under  the  instrument,  and  that  therefore  he  n^iust  take  it  such 
as  it  is,  whether  the  title  of  the  original  lessor  be  good  or  not. 
Looking  through  all  the  cases  upon  the  subject,  however,  that 
does  not  appear  to  have  been  considered  to  be  the  law.    On  the 


710  1821.    EX.    9  PEICE,  520—521.  [b.b. 

PuBvis  contrary,  there  has  always  been  a  great  deal  of  discussion  on 
Batbb.  ^^6  point  whenever  it  has  incidentally  arisen,  and  it  has  certainly 
as  yet  never  been  directly  bi'oaght  under  the  consideration  of  the 
Court ;  but  throughout  the  whole  of  the  several  cases  to  be  found 
at  all  bearing  upon  this  question  the  prevailing  and,  as  I  think, 
better  opinion  seems  to  be,  that  there  is  no  foundation  for  such 
a  proposition  as  that  which  has  been  contended  for  on  the  part 
of  the  plaintiff  in  this  case,  and  which  has  been  attempted  to  be 
supported  in  argument. 

Then  it  is  stated  to  be  the  reason  on  which  that  doctrine  rests, 
and  that  is  certainly  the  main  ground  and  strength  of  the 
present  objection  generally ;  and  accordingly  it  has  been  urged 
on  all  occasions,  whenever  the  question  has  arisen, — that  the 
lessee  has  no  means  of  compelling  the  lessor  to  produce  his  title. 
That  is  certainly  true ;  but  that  is  no  reason  for  compelling  a 
purchaser  to  take  it  without  giving  him  satisfaction  as  to  the 
[  •621  ]  vendor  *having  a  title.  The  less  so  because,  although  generally 
it  is  true  that  after  he  has  become  a  lessee  he  may  have  no 
right  to  call  upon  his  lessor  to  produce  his  title  afterwards  to 
a  purchaser  of  the  residue  of  his  term  on  the  occasion  of  his 
selling  his  interest  under  the  instrument,  yet  he  might  have 
contracted  with  his  lessor  to  produce  his  title  for  the  satisfaction 
of  a  future  purchaser,  at  the  time  when  he  himself  first  engaged 
to  take  the  lease.  If  he  might  have  done  so,  a  vendee  is  not  to 
be  bound  to  take  the  lease  without  being  satisfied  in  that  respect, 
merely  because  the  lessee  has  neglected  to  stipulate  with  his 
lessor  for  that  right,  which  would  have  enabled  him  to  shew  the 
validity  of  his  title  when  he  should  be  disposed  to  sell  his 
interest,  and  without  which  he  ought  not  to  oblige  a  purchaser  to 
take  it.  It  might  as  well  be  said,  as  it  seems  to  me,  that  any 
other  vendor  of  property,  not  his  own,  cannot  be  compelled 
to  shew  a  title  to  what  he  sells,  if  inability  to  do  so  is  to  be 
considered  a  valid  excuse.  Surely  a  vendee  of  a  lease  is  not  to 
lose  his  money  because  the  vendor  has  not  the  means  of  produc- 
ing his  lessor's  title,  or  to  be  in  that  respect  in  a  different  and 
worse  situation  than  the  purchaser  of  any  other  interest,  merely 
because  the  lessee  has  not  for  his  own  sake  taken  care  to  provide 
that  the  lessor  shall  obviate  the  difficulty,  as  he  might  have 
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done,  by  furnishing  him  with  the  means  of  satisfying  a  purchaser      Pusvis 
in  case  he  should  require  it.  Batbb. 

It  is  said,  that  it  is  now  the  usual  course  to  state  in  the 
advertisement  for  the  sale  of  any  such  *property,  that  the  title  [  •622  ] 
of  the  lessor  will  not  be  warranted.  That  may  be  so  :  and  leases 
may  be  purchased  on  such  terms,  if  purchasers  are  to  be  found 
who  will  buy  them  with  so  much  rashness ;  but  the  question 
here  is,  whether  a  court  of  equity  will  compel  a  man  to  take  a 
lease  which  he  has  contracted  to  purchase  generally,  and  with- 
out anything  further  passing  between  the  parties,  where  .the 
lessee  will  not  or  cannot  shew  that  his  lessor  has  a  good  title  to 
the  subject-matter  of  the  lease.  I  am  of  opinion,  that  I  cannot 
make  the  purchaser  suffer  for  the  laches  of  the  vendor.  The 
advertisement  does  not  give  him  any  right  to  put  the  vendee  to 
any  risk.  The  general  doctrine  of  equity  is  against  such  a 
proposition,  unless  the  case  of  leasehold  property  be  an  excep- 
tion, and  an  anomaly  with  respect  to  all  other  property. 

Then  the  next  question  is,  whether  there  has  been  a  good  title 
established  on  the  part  of  the  vendor. 

Nothing  turns  on  the  agreement  which  can  affect  that  ques- 
tion. The  lease  itself,  which  was  the  subject  of  the  contract, 
was  made  in  1774, — forty-five  years  since.  That  is  certainly  a 
very  long  time  ago,  but  that  does  not  make  the  lease  good  for 
any  alleged  residue  of  a  term,  if  «the  lessor  had  no  title  to  the 
premises,  nor  give  any  right  to  the  lessee,  nor  does  it  in  any  way 
affect  the  contract,  so  as  to  deprive  the  purchaser  of  his  natural 
right  to  see  that  he  is  really  bajring  what  was  represented  to  be 
meant  to  be  sold.  Suppose  the  lease  had  been  made  by  a  tenant 
for  life;  the  length  of  possession  *in  that  case  could  not  be  [*523] 
urged  as  evidence  of  a  good  title,  or  to  shew  that  the  term  will 
continue  for  any  given  length  of  time  beyond.  Time  of  enjoy- 
ment, therefore,  does  not  give  any  greater  credit  or  stability  to  a 
claim  under  a  lease  of  a  continuing  enjoyment  to  a  future  period. 
This  case  is  in  that  respect  like  the  common  one  of  incumbents 
who  are  entitled  to  tithes,  receiving  successively  for  a  great 
number  of  years  a  sum  of  money  as  a  composition.  In  such  a 
case  the  lapse  of  one  hundred,  or  one  hundred  and  fifty  years, 
does  not  give  any  adverse  right  against  the  tithe  owner.    If  this 
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PuBvis  had  been  an  estate  of  inheritance,  forty-five  years'  possession 
Batbb.  would  not  be  enough  in  general,  without  other  circumstances, 
to  furnish  an  indefeasible  right :  still  less  in  the  case  of  a  lease 
where  length  of  possession  is  not  of  such  weight. 

If,  therefore,  this  had  been  a  lease  granted  by  an  individual, 
there  would,  for  the  reasons  I  have  given,  clearly  be  no  title 
made  out  to  it  here.  The  lessor  might  have  been  tenant  for  life, 
or  for  years  only;  and  the  interest  of  the  lessee  might  have 
expired  at  the  time  when  the  auctioneer  was  selling  it ;  and  the 
purchaser  might  have  been  ejected  the  week  after. 

It  was,  however,  much  pressed  in  argument,  that  this  was  the 
case  of  a  lease  made  by  a  corporation,  and  that  therefore,  on  that 
circumstance  alone,  there  would  be  sufficient  to  preclude  the 
defendant  in  this  case  from  a  right  to  investigate  the  title  of  the 
[  •524  ]  lessor.  There  may  certainly  be  cases  of  *such  peculiar  circum- 
stances as  to  give  to  such  a  lease  a  higher  degree  of  authenticity : 
^  and  such  a  fact  certainly  might  well  deserve  to  be  taken  into 
consideration  ;  as  it  might,  as  a  feature  in  any  given  case,  make 
a  considerable  difference.  In  this  case,  however,  it  does  not, 
because  there  is  no  act  of  ownership  shewn  to  have  been  exercised 
by  the  corporation  before  the  year  1774,  nor  from  that  time  to 
the  present  has  anything  of  the  kind  been  proved.  This  may 
have  been  a  demise  to  the  corporation  by  a  tenant  for  life,  or 
years ;  or  it  might  even  have  been  limited  to  the  corporation  in 
fee,  in  such  a  manner,  in  that  respect,  as  to  restrain  their  leasing 
power  to  a  certain  period  of  duration ;  so  that  in  this  case  there 
is  nothing  shewn  to  distinguish  it  from  a  lease  made  by  an 
individual.  There  is  no  appearance  of  title  in  the  corporation 
till  this  very  act.  The  length  of  possession  alone  would  certainly 
not  be  sufficient  to  raise  a  good  title,  nor  would  it  be  sufficient, 
therefore,  to  render  it  unnecessary  that  the  purchaser  should 
make  any  enquiry  for  his  own  security  into  the  title  of  the 
vendor,  and  consequently  into  that  of  his  lessor. 

For  these  reasons  I  am  of  opinion,  that  the  vendor,  not  having 
shewn  the  title  of  those  under  whom  he  claims,  has  not  made 
out  such  a  title  as  the  Master  could  have  reported  to  be  good. 

I  think,  therefore,  that  the  vendee  cannot,  in  this  case,  be 
compelled  to  take  this  lease,  under  the  contract  in  question. 
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without  being  previously  satisfied  by  reasonable  evidence  of  there       pubvis 
*being  some  title  in  the  lessee  to  an  interest  in  the  premises,       ratbb. 
equal   to   that  which    the  plaintiff  undertook    to  sell.     It  is      [  •525  ] 
impossible,  as  it  seems  to  me,  to  make  the  purchaser  take  this 
lease  without   such   satisfaction,   and  to  pay  the  vendor  the 
purchase  money  in  this  case. 

I  have  looked  through  all  the  cases,  not  only  on  this  occasion, 
but  formerly,  and  I  have  much  considered  the  question.  I  have 
also  heard  the  sentiments  of  others  upon  it  since  the  point  was 
argued  before  me  ;  and  the  result  is  that  I  have  come  to  the 
opinion,  that,  in  the  case  of  a  lessee  selling  his  interest,  the 
vendor  ought  to  shew  that  he  has  a  title,  as  he  must  do  in  every 
other  case.  The  consequence  of  that  opinion  is,  that  this  excep- 
tion must  be  overruled.  The  bill  must  therefore  be  dismissed, 
but  it  must  certainly  be  without  costs. 

Exception  overruled. 


THOMAS   COOD  and   M.  B.  GOOD  v.   POLLARD.        ;^2i. 

(9  Price,  544—555;  10  Price,  109—112.) 

^  '  '  1822. 

A  vendor  having  sold  an  estate  and  farming  stock  to  a  first  purchaser,         /VJ.  7. 

executed  a  deed,  in  which  he  was  of  the  Ist  part;  the  purchaser  was  of  

the  2nd  part ;  certain  persons,  who  were  to  advance  the  purchaser  a  sum  [  544  ] 
of  money,  to  enable  him  to  pay  part  <  f  the  consineration,  of  the  3rd 
part ;  and  persons,  who  were  as  sureties  for  the  purchaser,  to  enter  into 
a  bond  for  securing  the  payment  of  the  remainder  of  the  purchase 
money,  of  the  4th  part.  The  deed  recited  the  circumstances  of  the  sale, 
and  the  situation  of  the  parties ;  aod  irovided  for  the  matters  stated 
as  above.  Part  of  the  purchase  money  was  paid  to  the  vendor,  with  the 
money  advanced  by  the  lender,  and  bills  (which  were  ultimately  dis- 
honoured) were  given  by  the  purchaser,  on  a  third  person,  for  the 
remainder.  Ihe  purchaser  afterwards  becoming  embarrassed  in  his  cir- 
cumstances, it  was  proposed  amongst  all  the  parties  to  sell  the  property 
again;  and  out  of  the  proceeds  to  pay  all  persons  having  claims  in 
respect  of  the  original  sale ;  and  under  that  arrangement  the  property 
was  accordingly  sold  again :  Held,  that  the  vendor  had  no  lien  on  the 
purchase  money  arising  from  the  second  scde.  entitling  him  to  be  paid 
thereout  what  remained  due  to  him  on  the  first  sale,  in  preference  to  the 
lender  of  the  part  of  the  purchase  money  advanced  to  enable  the  original 
purchaser  to  complete  his  purchase. 

Thb  plaintiffs  by  this  bill  prayed  that  an  account  might  be 
taken  of  all  money  due  to  the  plaintiff,  Thomas  Good,  in  respect 
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CooD  of  the  bond  in  the  bill  mentioned,  after  deducting  a  proportional 
PoLLABD.  Pft^t  0^  ^®  dividend  received  by  him  under  the  commission  of 
bankrupt  issued  against  Edward  Foster ;  and  that  the  plaintiff 
might  be  declared  to  have  a  just  and  equitable  lien  on  the  estate 
on  the  sum  of  800!.  (in  the  pleadings  after  mentioned),  for  the 
amount  of  what  should  appear  to  be  due  to  him  on  the  taking  of 
such  account,  and  that  a  suffi<;ient  part  of  the  sum  of  800Z.  might 
be  applied  in  payment  thereof. 

The  bill  stated  that  the  plaintiff,  M.  B.  Good,  being  possessed 
of  a  farm  under  a  lease  from  Christ's  Hospital,  for  the  remainder 
of  a  term  of  years,  assigned  it,  with  live  and  dead  stock,  to  his 
father,  the  plaintiff  T.  Good,  to  whom  he  was  indebted,  in  order 
[  •646  ]  to  pay  off  his  debt,  who  covenanted  *to  sell  the  same,  and  after 
payment  of  the  debt  and  interest  and  expenses,  to  account  to 
M.  B.  Good  for  the  overplus  ; — that  Edward  Foster  the  younger, 
being  desirous  of  purchasing  the  same,  the  complainant,  T.  Good, 
with  the  consent  of  M.  B.  Good,  agreed  to  sell  him  the  lease  for 
815Z.  as  a  premium,  and  the  stock  upon  a  fair  valuation,  which 
amounted  to  1,1102.  The  purchase  money  was  to  be  paid  by 
instalments ;  5002.  on  taking  possession,  llOZ.  in  March,  1812, 
and  500Z.  in  December  following ;  the  two  last  payments  to  be 
secured  by  bond  with  sureties ; — ^that  by  deed  between  the  plain- 
tiff, T.  Good,  of  the  1st  part;  Edward  Foster,  of  the  2nd 
part ;  William  Waller,  and  defendant  Pollard,  of  the  3rd  part ; 
E.  Foster,  the  father  of  the  said  E.  Foster,  and  several  others,  of 
the  4th  part ;  reciting,  that  Foster  had  proposed  the  persons 
described  as  of  the  4th  part  in  the  deed  as  his  sureties  in  the 
bond  to  be  given  to  the  complainant,  which  he  had  agreed  to 
accept,  and  that  E.  Foster  the  younger,  having  occasion  for  500L 
in  order  to  complete  his  purchase,  had  borrowed  500Z.  of  Waller 
and  Pollard,  who  had  agreed  to  lend  him  the  money  on  the  con- 
ditions mentioned  in  the  deed.  It  also  recited,  that  although  the 
assignment  of  the  leasehold  premises  could  not  be  immediately 
completed,  yet  that  E.  Foster  had  agreed  to  pay  the  315Z.  pre- 
mium for  the  assignment,  and  500Z.  in  part  of  the  purchase 
money  for  the  stock  of  crops  on  the  farm,  in  consideration  of 
having  immediate  possession,  with  the  original  indenture  of  lease. 
It  was  then  witnessed,  that  in  performance  of  the  agreement,  and 
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in  consideration  of  those  two  sums,  and  of  the  said  bond  to  be        Cood 


V. 


executed,  the  plaintiff  assigned  the  stock  and  crops  to  Foster,  pollIbd. 
according  to  the  terms  of  the  sale ;  and  both  the  plaintiffs  [  *546  ] 
covenanted  to  execute  an  assignment  of  the  lease  as  soon  as  a 
licence  could  be  obtained  from  the  corporation ;  and  in  case  of 
neglect,  Foster  and  the  obligors  were  to  retain  the  money  till  it 
should  be  done.  It  was  also  witnessed,  that  in  consideration  of 
5001.  paid  by  Waller  and  Pollard  to  E.  Foster,  and  of  the  bond 
to  be  given  by  Foster  and  his  sureties,  E.  Foster  would  use  his 
utmost  endeavours  to  get  the  assignment  executed;  that  he 
would  deposit  it  with  the  original  lease  in  the  hands  of  Bolton, 
for  the  use  of  Waller  and  Pollard,  to  attend  a  certain  indenture 
of  trust,  assignment,  and  mortgage,  intended  to  be  made  by 
Foster  to  them,  of  all  the  premises  and  farming  stock,  to 
secure  the  repayment  of  the  600i.,  and  to  protect  the  obligors 
in  the  bond,  his  sureties.  The  deed  also  contained  a  bill  of 
sale  of  the  stock,  &c.  to  Waller  and  Pollard,  for  the  same 
purposes. 

The  bill  then  stated,  that  an  assignment  of  the  lease  to  Foster, 
was  duly  executed  by  M.  B.  Good  ;  that  215Z.,  part  of  the  sum  of 
dl52.,was  paid  by  four  bills  of  exchange,  for  lOOZ.,  50Z.,  502.,  and 
15Z.,  drawn  upon,  and  accepted  by,  Edward  Foster  the  elder, 
made  payable  to  the  plaintiff,  Thomas  Good;  that  in  March, 
1812,  Foster  having  become  embarrassed  in  circumstances, 
Bolton,  as  the  solicitor  of  Pollard  and  Foster  the  younger,  and 
the  sureties  in  the  bond,  proposed,  *according  to  the  terms  of  [  •s*?  ] 
the  condition,  that  the  leasehold  premises  and  stock  should  be 
sold,  and  the  produce  applied,  in  the  first  instance,  in  discharge 
of  the  1101.  and  500J.,  and  interest,  secured  to  the  plaintiff,  T. 
Cood  ;  and  afterwards  in  payment  of  the  5001. ,  and  interest  due 
to  Waller  and  Pollard:  to  which  proposal  T.  Good  assented. 
Mary  Ann  Hughes  thereupon  became  the  purchaser,  agreeing  to 
give  600Z.  for  the  lease,  and  to  take  the  stock  and  effects  at  a  fair 
valuation,  paying  a  deposit  of  210Z.,  in  part  of  the  purchase 
money.  A  memorandum  to  that  effect,  between  Pollard,  Foster, 
Richmond  (an  auctioneer  employed),  and  M.  A.  Hughes,  was 
then  signed,  and  Bichmond  paid  Pollard  the  2102.,  of  which 
Pollard  retained  1001.,  for  charges  alleged  to  be  due  to  him  for 
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CooD  valuing  the  farm  and  effects  ;  and  the  sum  of  llOZ.  he  paid  ov^, 
Pollard.  ^7  ^^^  hands  of  Bolton,  to  the  solicitor  of  plaintiff  T.  Good,  in 
reduction  of  the  6102.  and  interest,  according  to  the  agreement ; 
that  of  the  four  bills  of  exchange,  one  only  for  502.  was  paid  to 
the  plaintiff ;  and  the  elder  Foster,  being  sued  on  the  others, 
gave  him  a  warrant  of  attorney  to  enter  up  judgment  for  securing 
the  sum  due,  which,  with  interest  and  expenses,  amounted  to 
184Z.  7s.  3d. ;  that  Foster  the  elder  afterwards  became  bankrupt ; 
and  the  plaintiff  having  proved  a  debt  of  714/.  Is.  Id,,  received  a 
dividend  of  1071.  8«.  3d. 

The  bill  also  stated,  that  it  was  agreed  that  until  the  sale  was 
completed,  Edward  Foster  the  younger  should  hold  a  joint 
[  •648  ]  possession  with  Eichmond,  *on  behalf  of  Mary  Hughes  ;  that 
during  such  possession,  disputes  arose  between  Foster  and 
Eichmond,  which  delayed  the  completion  of  the  purchase  till 
November,  1812  ;  that  it  was  at  that  time  agreed  between  all  the 
parties  interested,  that  there  was  then  due  and  owing  to  the 
plaintiff  T.  Good,  5272.  lOs.,  in  respect  of  principal  and  interest 
due  on  the  bond,  and  that  such  balance  should  be  first  paid  to 
him,  out  of  the  purchase  money  to  be  paid  by  Mary  Hughes ; 
and  that  the  sum  of  5002.  and  interest,  should  be  next  paid  to 
Waller  and  Pollard ;  and  that  the  remainder,  if  any,  should  be 
paid  to  the  defendant,  in  discharge  of  money  advanced  by  him 
in  carrying  on  the  business  of  the  farm,  whilst  in  the  occupation 
of  Foster  the  younger  ;  that  the  property  being  further  deterior- 
ated in  consequence  of  continuing  disputes,  it  was  ultimately 
agreed,  that  the  reduced  sum  of  8002.  should  be  accepted  from 
Mary  Hughes,  in  satisfaction  of  the  purchase  money  ;  but  that 
not  being  sufficient  to  satisfy  the  plaintiff,  and  Waller  and 
Pollard,  the  money  due  to  them,  it  was  agreed  that  it  should  be 
deposited  in  a  banker's  hands,  in  the  names  of  Mary  Hughes, 
Foster,  plaintiff  Good,  and  defendant  Pollard  ;  and  that  arbitra- 
tors should  be  appointed,  to  settle  all  matters  in  dispute  between 
the  parties ;  the  8002.  being  paid  accordingly  into  a  banker's 
hands,  without  prejudice  to  the  claims  on  it,  an  assignment  of 
the  lease,  dated  in  November,  1814,  was  thereupon  made  by 
Foster  and  Pollard,  and  plaintiff  Good,  to  Mary  Hughes ;  the 
[  •549  ]      8002.  was  afterwards  paid  into  Gourt,  to  abide  the  *decree  in  this 
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cause ;  that  the  500Z.,  expressed  in  the  deed  of  September,  1811,        Cood 
wholly  belonged  to  Pollard.  Pollard. 

The  bill  charged,  that  the  assignment  to  Mary  Hughes  recited 
the  agreement  before  stated  between  the  parties,  as  to  applying 
the  8002.  to  be  paid  by  her ;  and  that  the  sum  of  5002.  was  first 
to  be  paid  thereout  to  Cood,  llOZ.  of  the  money  due  on  the  bond  . 
to  him  having  been  already  paid ;  and  it  was  also  charged,  that 
that  assignment  had  been  perused  and  approved  by  Bolton,  as 
solicitor  on  the  behalf  of  Pollard  and  Foster,  and  his  sureties. 

The  defendant,  in  his  answer,  denied  the  alleged  agreement, 
that  the  5002.  was  to  be  paid  to  Cood,  out  of  the  purchase  money 
due  from  Mary  Hughes,  before  any  other  claim ;  and  asserted, 
on  the  contrary,  that  the  5002.  mortgage  money,  due  to  him 
(Pollard,  who  had  become  entitled  to  the  whole,)  was  first  to  be 
paid ;  and  that  at  the  time  the  8002.,  balance  of  the  purchase 
money,  was  paid  into  the  banker's  hands  by  Mary  Hughes,  the 
plaintiff  did  not  set  up  any  claim  of  lien,  nor  was  there  any 
agreement  as  to  the  application  thereof. 

It  was  proved  by  the  depositions  in  the  cause  on  the  part  of 
the  plaintiff,  by  Eichmond,  that  he  (who  was  a  surveyor)  paid 
Pollard  the  2102.  as  a  deposit,  on  behalf  of  Mary  Hughes,  at 
Bolton's  house,  and  in  his  presence ;  that  Pollard  acted  as  agent 
for  Foster  upon  that  occasion,  and  that  *the  witness  considered  L  *550  ] 
Bolton  as  the  attorney  of  Pollard  and  Foster  in  the  business,  and 
prepared  the  contract  for  the  purchase  of  the  property  by  Mary 
Hughes ;  and  that  a  meeting  of  all  the  parties  took  place  at 
Bolton's  house,  for  the  purpose  of  executing  it ;  but  that  a  dis- 
pute arising  between  the  witness  and  Pollard  and  Foster, 
respecting  some  allowances  to  be  made  to  Mary  Hughes,  the 
meeting  was  in  consequence  broken  up.  Bolton  was  proved  to 
have  gone  to  reside  abroad  (in  France).  Other  witnesses,  on  the 
part  of  the  plaintiff,  proved  the  connection  subsisting  between 
Bolton  and  the  defendant  as  attorney  and  client.  Under  the83 
circumstances, 

Treshve  and  Seymour,  for  the  plaintiffs,  contended  that  they 
had  a  lien  for  the  purchase  money,  which  they  had  not  waived 
by  taking  a  security. 


71S  1821.    EX.     9  PRICE,  550—552.  [b-k. 

CooD  On  this  point  they  cited  principally  the  case  of  Mackreth  v. 

PoLLABD.  Symmom ;  +  in  which,  they  submitted,  Lord  Eldon  lays  down 
very  broadly  and  comprehensively  the  general  doctrine  on  both 
subjects.  His  Lordship  says,t  that  "a  person  having  got  the 
estate  of  another,  shall  not,  as  between  them,  keep  it,  and  not 
pay  the  consideration ;  and  there  is  no  doubt  that  a  third  person, 
having  full  knowledge  that  the  other  got  the  estate  without  pay- 
ment, cannot  maintain,  that  though  a  court  of  equity  will  not 
permit  him  to  keep  it,  he  may  give  it  to  another  person  without 

[  •661  ]  payment."  *His  Lordship,  in  that  case,  very  minutely  investi- 
gates all  the  authorities  on  the  subject;  and  he  marks  very 
emphatically  the  general  doctrine  of  Lord  Alvanlby  in  the  case 
of  Elliot  V.  Edwards y%  in  which  his  Lordship  expresses  entire 
acquiescence,  that  if  a  man,  having  purchased  an  estate,  conveys 
it  before  the  purchase  money  has  been  paid,  a  court  of  equity 
will  compel  the  person  to  whom  the  estate  was  conveyed,  to  pay 
that  money ;  provided  he  knew  at  the  time  he  took  the  convey- 
ance, that  it  had  not  been  paid. 

On  the  2nd  point,  the  opinion  of  Lord  Eldon,  in  the  same 
case,  was  relied  on.  His  Lordship's  words  are,  "  There  is  great 
difficulty  to  conceive  how  it  should  have  been  reasoned,  in  almost 
any  case,  that  the  circumstance  of  taking  security  was  evidence 
that  the  lien  was  given  up,  as  in  most  cases  there  is  a  contract 
under  seal  for  the  payment  of  the  money."  The  sum  of  the 
whole  case  of  Mackreth  v.  Symmons,^  as  deduced  by  Lord  Eldon 
himself,  they  urged,  was  this — that  "from  all  the  authorities, 
the  inference  is— first,  that,  generally  speaking,  there  is  such  a 
lien :  secondly,  that  in  those  general  cases,  in  which  there  would 
be  a  lien,  as  between  vendor  and  vendee,  the  vendor  will  have 
the  lien  against  a  third  person,  who  had  notice  that  the  money 
was  not  paid.  Those  two  points  seem  to  be  clearly  settled." 
Upon  the  authority  of  that  decision,  therefore,  they  submitted 

[  ♦562  ]  that  there  could  be  no  question  that  in  *this  case  the  plaintiff, 
the  original  vendor,  had  a  lien  for  the  purchase  money  upon  that 
which  was  paid  by  the  vendee  under  the  second  sale,  with  notice 
of  the  most  perfect  kind,  namely,  the  deeds  reciting  all  the  trans- 

t  10  B.  B.  85  (15  Ves.  329).  t  16  Ves.  340.  §  3  Bos.  &  P.  181. 
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actions  between  the  first  vendor  and  vendee,  that  the  original        Good 
purchase  money  had  not  been  paid.  Poll'abd. 

Lest  any  argument  should  be  founded  on  the  circumstance  of 
bills  of  exchange  having  been  given  for  part  of  the  purchase- 
money,  they  cited  the  cases  of  Hughes  v.  Kearney y\  Grant  v. 
MiUSfl  and  Ex  parte  Peake,  In  re  Lightoller,^ 

They  particularly  adverted  to  the  facts  of  this  case,  urging 
that  it  came  directly  within  the  principle  of  the  authorities  on 
this  point  of  lien. 

Martin  and  Parker  for  the  defendant,  urged,  that  (as  was 
said  by  Lord  Eldon  in  Mackreth  v.  Symmons)  all  cases  of  lien  of 
this  sort  depend  entirely  on  the  circumstances  of  each  particular 
case,  from  which  the  intention  of  the  parties  was  to  be  collected ; 
and  on  that  the  determination  must  proceed.  They  admitted  the 
law,  on  the  general  doctrine  of  a  vendor's  lien,  to  have  been 
correctly  stated;  but  they  insisted,  that  the  facts  of  this  case 
distinguished  it  wholly  from  that  of  Mackreth  v.  Symmons. 
Here,  all  the  parties  were  consenting  to  the  second  sale;  and 
that  alone  *would  be  a  sufficient  answer  to  the  claim  of  lien.  [  'sss  J 
But  Pollard,  besides,  having  actually  advanced  his  money  to  pay 
the  original  vendor,  and  to  enable  the  first  purchaser  to  complete 
his  purchase,  as  to  that  sum  he  was  a  mortgagee,  and  clearly 
entitled  to  stand  in  the  place  of  the  vendor ;  and  a  court  of 
equity  would  never  so  decide,  as  to  enable  a  vendee  thus  to 
commit  a  fraud  on  an  innocent  party,  by  whose  act  he  had 
himself  been  benefited,  and  all  with  the  privity  of  the  vendor. 

They  therefore  submitted,  that  on  the  circumstances  of  this 
case  there  was  no  ground  for  the  lien  which  had  been  set  up,  to 
the  exclusion  of  Pollard,  the  defendant. 

In  reply,  it  was  urged,  that  the  authorities  were  so  con- 
clusive and  general  on  the  point,  that  they  did  not  admit  of  any 
such  exception  as  this  case  was  said  to  be ;  that  it  was  in  effect 
a  sale,  with  notice,  of  property  which  all  parties  knew  had  not 
been  paid  for.     It  was  submitted,  that  the  advance  of  money  by 

t  9  E.  E.  30  (1  Sch.  &  Lef.  132).  §  16  E.  E.  233  (1  Madd.  346). 

:  13  E.  E.  101  (2  V.  &  B.  306). 
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CooD  Pollard,  had  not  been  for  the  accommodation,  nor  was  it 
PoLLAKD.  ultimately  for  the  advantage,  of  the  vendor,  who  would  have 
been  entitled  to  the  security  of  his  lien  on  the  property  sold  by 
him;  that  it  was  matter  of  accommodation  to  the  purchaser, 
that  the  money  had  been  lent ;  and  as  far  as  the  purchaser  was 
entitled  to  the  property,  so  far  only  could  Pollard  be.  If  he  were 
to  be  considered  as  a  mortgagee,  he  was  a  mortgagee  of  the 
purchaser,  and  only  pro  tanto  the  purchaser's  interest.  He  knew 
[  ♦654  ]  the  property  was  not  paid  for,  *and  it  ought  to  be  at  his  risk 
that  the  money  was  advanced  by  him,  as  it  was  in  the  purchaser 
that  he  placed  confidence  in  lending  his  money,  and  not  in  the 
vendor.  To  determine  that  Pollard  had  a  right  to  be  paid,  to  the 
prejudice  of  the  vendor's  equitable  preference,  would  be  to  make 
the  vendor  the  debtor  of  Pollard,  and  not  the  vendee.  They 
insisted,  therefore,  that  on  the  principles  of  equity,  and  the 
reason  of  the  law  in  such  cases,  the  prayer  of  this  bill  ought  to 
be  decreed. 

Cur.  adv.  vtUt. 

July  28       RicHABDS,  C.  B.  now  gave  judgment : 

This  is  certainly  a  very  singular  bill,  and  founded  on  a  very 
extraordinary  transaction.  The  circumstances  are  wholly  unlike 
any  which  have  been  made  the  subject-matter  of  decision  in 
courts  of  equity.  Upon  its  own  circumstances,  therefore,  I  must 
decide  it. 

[His  Lordship  stated  the  material  facts  on  the  record,  and 
particularly  the  deed  entered  into  between  all  the  parties,  and 
thus  continued :] 

The  money  which  Pollard  had  agreed  to  advance,  was 
advanced  and  paid  over  to  the  plaintiff,  who  was  himself  a  party 
to  this  deed,  and  executed  it.  Pollard  was  therefore  made  a 
mortgagee  by  the  original  contract  between  all  the  parties,  the 
[  *655  ]  plaintiff  assenting.  He  was  therefore  *as  much  entitled  to 
have  the  security  of  the  estate  as  the  vendor  himself ;  and  was 
as  much  entitled  to  be  paid  his  money..  It  is  therefore  quite  im- 
possible that  I  can  say  that  the  plaintiff  has  a  preference  in 
equity,  to  be  paid  out  of  this  purchase  money  paid  in  by  the 
second    vendee,   unless    there    have   been    anything    done  by 


VOL.  xxm.]  1821—2.  EX.  9  PRICE,  555  ;  lOPEICE,  109—110.  721 


Pollard,  whereby  he  has  waived  his  right.     He  certainly  cannot        Good 

be  said  to  have  waived  his  title  under  the  deed,  relied  on  by  the     pollabd. 

plaintiff  as  binding  him,  because  he  never  executed  it.     Stress 

was  laid  on  the  fact  of  Bolton  being  Pollard's  attorney ;  but  if  he 

were,  he  had  a  right  to  do  the  best  he  could  for  the  interest  of 

his  client.      On  the  whole,  I  am  of  opinion,  that  there  is  no 

pretence  for  this  claim  of  lien,  under  the  circumstances  of  this 

case. 

The  bill  must  therefore  be 

Dismissed  luith  costs. 


[The  case  having  been  reheard  before  the  Lord  Chief  Baron 
upon  argument  in  the  Exchequer  Chamber,  his  Lordship  (on 
7th  February,  1822)  gave  judgment  as  follows :] 

I  am  certainly  under  an  inveterate  mistake  if  I  am  wrong  now ;         1B22. 
for  I  cannot,  after  all  that  I  have  heard,  depart  from  the  opinion  " 

which  I  had  formed  before,  when  I  first  heard  this  cause,  and  I     [  lo  Price 
then  gave  it  the  fullest  consideration.     I  have  since  re-considered        ^^'  ^ 
it  with  all  the  attention  I  am  capable  of  giving  it. 

The  question  in  this  case  is  wholly  between  *Cood  and  Pollard.  [  •no  ] 
There  is  no  other  person  interested  in  it ;  and  if  I  were  not  sure 
that  there  was  no  objection  here  for  want  of  parties,  I  could  not 
go  on.  [His  Lordship  then  stated  the  circumstances  of  the 
case.]  Pollard  lent  his  money  to  be  applied  in  part  payment  of 
the  purchase-money  agreed  to  be  paid  for  the  property  by  the 
vendee.  Other  parties  also  executed  a  bond  for  securing  to  the 
vendor  the  remainder  by  instalments. 

If  the  question  in  this  case  had  been  between  the  obligor  in 
the  bond  given  to  Cood,  the  vendor,  it  might  have  been  a 
different  thing. 

The  plaintiff  contends,  that  he  has  a  right  to  be  paid  what 
remains  due  to  him  on  the  original  purchase,  out  of  the  purchase- 
money  on  the  second  sale ;  urging,  that  the  money  is  the  pro- 
duce of  his  property,  and  insisting  on  a  lien,  upon  the  authority 
of  the  case  of  Mackreth  v.  SymmansA 

t  10  R.  E.  85  (15  Ves.  329). 
R.R. — VOL.  XXIII.  3   A 
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Good  The  question  in  this  case  is  in  truth,  not  whether  the  plaintiff 

Pollard,  has  a  lien  on  the  purchase-money  as  against  the  original 
purchaser,  the  second  vendor,  but  whether  he  has  a  lien  on  it  as 
against  Pollard.  That  question  depends  (in  my  view  of  it) 
altogether  on  the  deed  of  assignment,  and  the  true  construction 
[  *iii  ]  and  effect  of  it.  That  the  vendor  *of  an  estate  has,  generally 
speaking,  a  lien  on  the  purchase-money  to  be  paid  on  a  sale  by 
the  vendee,  for  what  he  has  not  received  of  the  original  rum- 
sideration  stipulated  to  be  paid  to  him,  there  can  be  no  donbt ; 
and  that  doctrine  is  certainly  fully  settled  by  the  case  I  have 
mentioned ;  but  that  authority  is  founded  on  facts  which  make 
it  very  distinguishable  from  this  case.  The  facts  before  the 
Court  raise  these  two  questions : — ^first,  whether  the  lien  of  the 
defendant  as  a  mortgagee,  under  the  particular  circxmistances 
of  this  case,  is  to  be  defeated  by  that  of  the  original  vendor 
And,  secondly,  whether  his  privity  with  that  mortgage,  and  also 
his  taking  collateral  security  from  the  vendee  by  the  bond  of 
other  persons,  do  not  amount  to  a  waiver  of  his  lien.  Upon  the 
second  point,  the  waiver  by  taking  security,  there  is  this  material 
difference  in  the  facts  between  this  case,  and  those  in  Mackreth 
V.  Symmons.  There  the  bond  was  taken  by  the  original  seller  of 
the  estate  from  the  purchaser  alone ;  here  he  took  a  bond  with 
sureties.  Now  I  know  (for  I  was  of  counsel  in  the  cause  of 
Mackreth  v.  Symmons,  and  well  remember  the  case)  that  the 
LoBD  Changellob  had  very  great  doubt  on  that  part  of  the  case, 
and  that  he  considered  the  question  of  waiver  by  taking  security 
one  of  considerable  difficulty.  Very  long  experience  in  the  Court 
of  Chancery  has  taught  me  the  value  of  the  Lord  Chancellor's 
doubts  on  all  occasions.  His  great  anxiety  on  every  subject  of 
difficulty  urges  him  to  give  each  case  the  fullest  consideration. 
I  know  also  that  it  was  his  intention  to  have  required  the 
[  *ii2  ]  assistance  of  Mr.  Baron  ^Thomson,  but  the  question  upon  that 
point  never  came  on  again — ^probably,  because  the  Chancellor 
was  disposed  to  decide  the  other  point  in  that  case  in  favour  of 
the  vendor ;  but  that  question  certainly  never  was  so  decided. 
[His  Lordship  stated  the  terms  of  the  deed  of  assignment.] 
The  whole  transaction  was  matter  of  arrangement  between  all 
the  parties,  and  is  recited  in  the  very  deed  which  Cood  himself 
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executed.  The  effect  of  it  is,  that  Good  gives  authority  to  Cood 
Foster,  the  vendee,  to  mortgage  the  property  to  Pollard,  and  the  pollIbd. 
other  person.  Now,  when  I  see  the  seller  acting  in  such  a  way, 
agreeing  to  the  transaction,  and  empowering  the  vendee  to  do 
this,  and  even,  as  it  were,  directing  it,  or  at  least  assenting  to  it, 
can  I  say  that  he  has  still  such  a  lien  as  would  operate  to  defeat 
his  own  acts  ?  These  circumstances  differ  this  case  altogether 
from  that  of  Mackreth  v.  Symmons,  and  render  it  totally  in- 
applicable to  the  present  question. 

I  have  given  this  case,  in  consequence  of  the  importance  which 
has  been  attached  to  the  question,  it  being  considered  to  be 
governed  by  the  doctrine  and  decision  in  the  authority  so  often 
alluded  to,  of  Mackreth  v.  Symtnons,  the  fullest  consideration, 
and  all  the  attention  and  care  that  I  am  capable  of  bestowing ; 
and  I  do  not  find  the  least  reason  for  altering  my  former  opinion. 
The  decree  must  therefore  be  affirmed. 

BiU  diimisaed. 


3  A2 
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1821        PAESONS  ANB  Others  v.  SAFFEET  and  ANOTHER.t 

Juli/28. 
(9  Price,  578—390.) 

'-        -^  A  bequest,  after  yarious  legacies  given,  was  made,  of  the  whole  of  the 

testator's  real  and  personal  estate,  into  the  hands  of  two  persons,  as  his 
sole  executors,  "in  trust  to  dispose  of  the  whole,"  according  to  the 
testator's  directions,  with  a  concluding  bequest  in  these  words :  "  To  mr 
two  executors,  whom  I  appoint  to  this  purpose,  in  trust  to  see  the  above 
fulfilled,  I  bequeath  ten  guineas,  together  with  all  the  rest  residue  of  my 
estate,  whether  real  and  personal,  wherever  deposited,  after  my  funeral 
expenses,  debts,  or  incidental  charges  attending  the  performance  hereof 
are  paid  by  them,  my  said  executors."  One  of  the  executors  died  in  the 
testator's  lifetime,  the  other  survived  him  seventeen  days  and  died, 
having  made  his  will  appointing  executors :  Held,  on  the  hearing  of  a 
cause,  by  bill  filed  against  the  executors  of  the  surviving  executor  of 
the  original  testator,  by  the  next-of-kin,  praying  to  be  declared  entitled 
to  the  general  residue  (many  of  the  legatees  having  died  in  the  lifetime 
of  the  testator),  and  that  such  residue  might  be  divided  amongst  them 
according  to  the  Statute  of  Distributions ;  that  the  executors  were  bene- 
ficially entitled  to  the  whole  of  the  residue,  and  were  not  trustees  for  the 
next-of-kin. 

Held  also,  that  the  executor  of  the  first  testator  was,  under  the  cir- 
cumstances, not  precluded  by  having  done  no  act  in  his  lifetime,  mani- 
festiDg  his  intention  to  take  on  himself  the  burthen  of  the  execution  of 
the  will ;  and  that  under  the  words  of  the  will  he  and  his  executors  were 
entitled  to  the  lapsed  legacies,  and  to  the  whole  of  the  residue,  from 
whatever  cause  arising,  beneficially,  and  not  as  trustees. 

The  survivor  of  two  executors,  to  whom  a  residue  is  bequeathed,  is 
entitled  to  the  whole,  the  other  executor  having  died  in  the  lifetime  of 
the  testator. 

This  was  a  suit  by  the  next-of-kin  of  a  testator,  against  the 
executors  of  his  surviving  executor,  praying  a  reference  to  take 
an  account  of  the  personal  estate  of  the  testator  from  whom  they 
claimed,  which  had  come  to  their  hands ;  and  that  the  clear 
residue  might  be  ascertained,  and  divided  between  the  plaintiffs 
as  the  next-of-kin  of  the  original  testator,  according  to  the  Statute 
of  Distributions. 

The  bill  stated,  that  the  testator  died  seised  and  possessed  of 
freehold  and  personal  estate  and  effects,  having  made  a  will  (in 
substance)  to  the  following  effect : — "  I  give  and  bequeath  the 
interest  of  all  my  monies  that  I  may  die  possessed  of  to  "  [his 

t  Followed   in   Griffiths  v.  Pruen      tian  v.  Devereux  (1841)  12  Sim.  264. 
(1810)  11  Sim.  202 ;    and  in  C/r«-      — R.  C. 
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mother],   "  for  and  during  her  natural  life,  together  with  all      PABaoKs 
rents  which  may  arise  due,  ^tirne  after  time,  from  any  freehold     saffbbt. 
and  leasehold  tenements ;  also,  the  interest  of  a  reversionary      [  *679  ] 
legacy,  after  the  decease  of  my  daughter  Elizabeth  Holden,  if 
she  die  without  issue  and  before  my  mother."    Item,  **  after  the 
decease   of  my  mother  and  of  my  sister,  if  she  die  without 
issue,  I  give  the  whole  of  my  real  and  personal  estate  into  the 
hands  of  Mr.  James  Dyer,  of  Devizes,  and  Mr.  John   Smith, 
mercer,  in  Sarum,  as  my  sole  executors,  in  trust,  to  dispose  of 
the  whole  agreeable  to  the  following  directions : — Imprimis,  I 
give,  &c.  [giving  to  William  Sweetman  his  freeholds  and  lease- 
holds, with  200Z.  stock,  and  several  specific  legacies  of  stock  to 
various  legatees]." 

The  will  concluded  thus : — "  To  my  two  executors,  whom  I 
appoint  to  this  purpose  in  trust  to  see  the  above  fulfilled,  I 
bequeath  ten  guineas,  together  with  the  rest  residue  of  my  estate, 
whether  real  and  personal,  wherever  deposited,  after  my  funeral 
expenses,  debts,  or  incidental  charges  attending  the  performance 
hereof,  are  paid  by  them  my  said  executors." 

The  bill  also  stated,  that  the  mother  of  the  testator,  and 
Elizabeth  Holden  his  sister,  died  (the  latter  without  issue) 
during  his  lifetime,  as  did  also  many  of  the  other  legatees.  The 
testator  died  in  February,  1816,  and  James  Dyer  died  in  the  life- 
time of  the  testator,  intestate  ;  John  Smith  survived  the  testator 
seventeen  days,  having  first  made  his  will,  dated  the  9th  of 
November,  1815,  *and  thereby  appointed  the  defendants  executors  [  •580  ] 
of  his  will. 

The  defendants,  by  their  answer,  insisted  that  the  residue  of 
the  personal  estate  of  Collins  having  been  bequeathed  to  his 
executors  beneficially,  they,  as  representatives  of  his  sole 
executor,  were  entitled  thereto,  and  not  the  plaintiffs,  his  next- 
of-kin. 

[On  the  hearing,  when  the  pleadings  had  been  opened,  the 
LoBD  Chief  Babon  suggested,  that  there  ought  to  be  in  the  first 
instance  a  reference  ordered,  to  take  an  account;  as  it  might 
turn  out  possibly  that  there  may  be  no  surplus,  and  in  that  case 
the  question  raised  would  not  arise ;  but  it  was  pressed,  that  if 
his  Lordship  should  determine  the  case  in  favour  of  the  plaintiffs. 
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PAjifloirB     ihere  would  be  no  necessity  for  putting  the  parties  to  the  expense 
SAFnBT.    of  a  reference :  the  cause  was  thereupon  allowed  to  proceed.] 

Jervis  and  Farrer^  for  the  plaintiffs,  contended  from  the 
words  of  the  will,  that  according  to  legal  construction,  the 
residue  was  not  given  beneficially  to  the  executors,  but  that  it 
was  given  to  them  in  trust  only ;  and  they  made  the  following 
points: 

1st.  That  the  surviving  executor  of  Collins  having  done  no  act 
in  his  lifetime,  indicatory  of  his  intention  to  take  on  himself  the 
duty  of  executor,  his  representatives  could  not  therefore  claim 
[  *68i  ]  any  benefit  which  might  have  accrued  to  him  in  that  ^character. 
They  observed,  that  that  was  a  point  not  yet  decided ;  citing  the 
case  of  Harriion  v.  Rowley, \  wherein  the  Mastbb  of  the  Bolls 
declined  determining  the  question,  whether  an  executor  who  had 
not  manifested  any  intention  to  take  upon  himself  the  trust, 
which  was  considered  a  condition  precedent,  would  be  beneficially 
entitled  under  the  will,  but  declared  it  to  be  clear  law,  that  a 
person,  to  entitle  himself  to  a  legacy,  given  to  him  as  executor, 
''  must  clothe  himself  with  the  character  of  executor ; "  and  that 
if  an  executor  be  backward  in  undertaking  the  trust  reposed  in 
him,  he  shall  not  have  it.  They  also  cited  Ayliffe's  Civil  Law,t 
and  Swinburne  on  Wills,  on  the  same  point,  and  the  cases  of 
Harford  v.  Browning ,%  Reed  v.  Devaynes,\\  and  Ahbot  v.  Mas9ieS\ 

2ndly.  That  by  the  express  terms  of  the  will,  the  persons 
appointed  executors  of  his  will  were  made  executors  in  trust; 
and  from  the  whole  tenor  of  the  will,  they  were  clearly  intended 
to  be  trustees  for  the  legatees  and  next-of-kin.  Being  given 
equal  pecuniary  legacies  themselves,  (and  the  presumption  is, 
that  legacies  given  to  executors  are  always  given  to  them  in  that 
character,  Stdckpoole  v.  HoweU^W)  that  alone  would  exclude 
them  from  being  entitled  to  be  considered  beneficially  interested 
I  *582  ]  in  the  residue  ;  and  they  urged,  that  the  last  words  of  *the  will 
were  only  used  with  reference  to  the  former  part,  and  that  the 

t  4  E.  E.  199  (4  Ves.  212,  215).  Bro.  C.  C.  95). 
X  p.  359.  f  3  R.  E.  79  (3  Ves.  148). 

§  1  Cox,  302.  ft  9  R.  R.  200  (13  Ves.  417). 

II  2  E.  E.  48  (2  Cox,  285,  and  3 


VOL.  xxin.]        1821.    EX.    9  PRICE,  582—588.  727 

residae  so  given  was  still  to  be  disposed  of  by  the  executors,  on  pabsonb 
the  trusts  upon  which  the  whole  had  previously  been  expressly  saitbrt. 
and  entirely  bequeathed  to  them. 

Srdly.  That  the  legacies  which  had  lapsed,  were  not  by  any 
thing  in  the  will  taken  out  of  the  general  residue,  the  residue 
having  been  given  to  them  under  particular  circumstances  and 
upon  especial  trusts,  and  those  must  therefore  necessarily  go  to 
the  next-of-kin:  The  Attorney-General  v.  Johnstone  A  In  this 
case,  the  residue  being  given  to  the  '' executors"  upon  trust  for 
payment  of  debts  and  legacies,  they  must  be  considered  as 
trustees  for  the  heir  and  next-of-kin :  Robineon  v.  Taylor ,1 
Dawson  v.  Clark.^  So  in  Souihovse  v.  Bate^W  the  executors 
being  appointed  expressly  executors  in  trust,  and  being  given  equal 
legacies,  were  held  to  be  trustees  of  the  real  and  personal  estate 
for  the  coheiresses  and  next-of-kin. 

4thly.  That  the  residue,  if  given  to  the  executors,  was  given 
to  them  as  tenants  in  common,  and  not  as  joint  tenants ;  and 
therefore  the  next-of-kin  would  in  that  case  be  clearly  entitled  to 
a  ^moiety  of  that  residue,  as  one  of  the  executors  had  died  in  the      [  *5$3  ] 
lifetime  of  the  testator. 

For  these  reasons,  they  contended,  that  the  plaintiffs  and  the 
rest  of  the  next-of-kin  of  Collins,  the  original  testator,  were 
entitled  as  against  the  defendants,  the  executors  of  the  surviving 
executor  of  Collins,  to  a  statutable  distribution  of  the  general 
residue  of  his  personal  estate  undisposed  of  by  the  will. 

Martin  and  Tinney,  for  the  defendants,  admitted  that  the 
first  point  had  been  hitherto  undecided ;  but  submitted,  that  it 
was  not  raised  by  the  facts  of  this  case,  as  they  appeared  from 
the  pleadings  on  the  record;  for  it  was  not  stated,  nor  was 
there  any  evidence  that  the  executor  died  without  knowing  that 
he  was  appointed  executor,  which,  they  contended,  would  be 
necessary  to  bring  him  within  the  doubt,  expressed  by  the 

t  Ambl.  577.  May  v.  Lewin,  lb.    159 ;    Dean  v. 

X  2  Br.  0.  0.  589.  DatUniy  2  Br.  C.  C.  634;  De  Mazar 

§  11  E.  B.  188  (15  Ves.  409).  v.   Pybus,    4  Vee.   644 ;    Sadler  v. 

I|  2  V.  &  B.  396.    HumherBton  v.  Turner,    8  Vee.   617 ;     OrijffUhs    v. 

Hwnberston,  1  P.  Wms.  332;  Bach-  Hamilton,  12  Vee.  298. 
field  V.   Cardeds,    2  P.  Wme.   158; 
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PAB80NS      Master  of  the  Rolls,  in  Harbison  v.  Rowley ^^  whether  he 
8AFFEBY.     would  be  entitled  to  take  the  benefit  conferred  on  him  by  the 
wiU. 

(The  Lord  Chief  Baron  :  If  I  am  pressed  by  that,  my  only 
coarse  will  be  to  send  the  case  for  farther  enquiry.) 

They  submitted,  that  the  doctrine,  deducible  from  the  deter- 
mination in  the  case  ot  Abbott  v.  Massiel  was,  that  to  deprive  the 

[  *684  ]  executor  of  his  ^beneficial  interest  under  a  will,  it  must  be  shewn 
that  he  has  declined  to  act,  or  refused  to  perform  some 
necessary  duty  cast  upon  him  in  that  character.  In  the  present 
case  they  stated  that,  considering  the  shortness  of  the  time 
between  the  deaths  of  the  first  testator  and  his  executor,  and 
there  having  been  a  caveat  entered,  the  executor,  who  lived  only 
seventeen  days  after  the  testator,  had  no  opportunity  of  proving 
the  will,  and  therefore  could  not  be  charged  with  a  refusal  to  act; 
and  that  merely  not  having  acted,  was  not  sufficient  under  those 
circumstances,  to  exclude  the  defendants  from  the  beneficial 
interest  which  they  took  under  the  will ;  for  it  was  submitted, 
that  the  principle  of  exclusion  of  executors  allowed  time  for 
deliberation,  according  in  that  respect  with  that  of  the  Roman 
law ;  citing  on  that  point  the  authorities  in  the  margin.§ 

On  the  second  point,  they  observed,  that  in  all  the  cases  which 
had  been  cited  to  shew  that  where  the  executors  are  given  the 
property  in  trust,  the  residue  shall  go  to  the  next-of-kin,  there 

[  *686  ]  was  no  actual  bequest  to  them  of  the  residue,  as  there  was  *in 
this  case,  which  was  therefore  distinguishable  from  those.  They 
urged  that,  without  very  strong  reason,  a  court  of  equity  should 
not  refuse  to  confirm  to  an  executor  the  benefits  intended  for 

t  4  R.  E.  199  (4  Ves.  212,  215).  quod  aditionem  vel  pro  herede  gee- 

t  3  B.  B.  79  (3  Yes.  148).  tionem  induct,  praedictum  arbitrium 
§  Oodex,  lib.  6,  tit.  xxx.   De  Jure  .   in  sucoessionem  suam  transimittat, 

deliberandi,  Law  19 :  '^Sancimus  si  ita   tamen    ut    unius   anni    spatio 

quis  vel  ex  testamento  vel  ab  in-  eadem  transmissio  fuerit  condusa.'* 

testate  yocatus  deliberationem  me-  — ^Domat.  Civ.  Law,  B.  3.    Of  Tes- 

ruerit  vel  si  hoc  quidem  non  fecerit,  taments,  sec.  10,  paragraph  8. 

non   tamen    successioni    renunda-  4  Burn.   241;    Wentworth,  435; 

verit,    ut   ex   hac  caus4  deliberare  Swinburne,  part  6,   sec.  2,  p.  361, 

videatur,    sed  nee   aliquid  gesserit  5th  ed. 
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him  by  the  testator,  particularly  in  a  case  like  the  present,  Pabsonb 
where  there  were  words  indicative  of  the  testator's  intention  to  saffbrt. 
benefit  the  executors,  not  to  be  found  in  any  of  the  cases  which 
had  been  cited  on  this  occasion  against  their  legal  right.  They 
contended,  that  a  general  bequest  to  executors  of  a  residue,  gave 
them  everything,  as  was  determined  in  Lord  Chedworth's  case, 
where  the  residue  was  of  very  considerable  amount. 

(RicHABDs,  G.  £. :  If  there  was  a  bequest  of  a  residue  to 
executors  by  will,  upon  the  trusts  thereinafter  mentioned,  and 
none  were  afterwards  mentioned,  I  take  it  they  would  be  benefi- 
cially entitled  to  it.) 

There  may  (they  admitted)  be  a  limited  residue  bequeathed ;  but 
to  restrain  a  bequest  of  a  residue,  the  testator's  intention  must 
be  clearly  manifested. 

On  the  third  point,  it  was  insisted,  that  if  the  executors  were 
entitled  beneficially  to  the  residue,  they  were  entitled  as  well  to 
the  legacies  which  had  lapsed,  as  to  the  residue  arising  from  any 
other  causes :  that  point  of  objection  to  the  defendant's  right, 
would  therefore  depend  on  the  question  raised  by  the  second 
point,  whether  the  executors  were  ^entitled  beneficially,  or  in 
trust,  to  the  general  residue ;  for  the  residue  in  this  case  was 
*not  limited  or  restrained  by  the  bequest ;  and  executors  taking  [  *^^  ] 
the  residue  have  been  held  to  take  it  precisely  in  the  same 
plight  as  residuary  legatees  would  take  it :  Pratt  v.  Sladden^i 
Datvson  v.  Clark.l  That  doctrine,  as  stated  in  the  latter  case, 
it  was  observed,  had  certainly  been  doubted  by  Lord  Eldon  in 
the  same  case,  when  it  was  afterwards  brought  before  him,  by 
appeal  from  the  decision  of  the  Master  of  the  Rolls  ;  §  but,  it 
was  urged,  that  doubt  was  not  positively  or  confidently  ex- 
pressed by  the  Lord  Chancellor;  and  Sir  William  Grant, 
adverting  to  the  same  point  in  a  subsequent  case,  |{  repeats  his 
former  opinion,  notwithstanding  the  doubt  so  expressed,  and 
states  distinctly  his  adherence  to  it.  At  best,  therefore,  that 
point  must  be  considered  as  undecided  either  way. 

t  14  Ves.  193,  199,  200.  192  (18  Ves.  247,  254). 

X  15  Ves.  417.  II  Southouse  v.  BaU,  2  V.  &  B.  399. 

§  DawBon  v.  Clark,  11  B.  R.  188, 
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Baffebt. 


PAB80NB  On  the  last  point,  they  contended,  that  as  the  residue  in  this 
ease  had  been  given  to  the  executors  jointly,  the  survivor  was 
entitled  to  the  whole.  Although  they  admitted  that  there  was 
no  decided  case  to  be  found,  which  precisely  supported  that  pro- 
position, yet,  on  principle,  it  must  necessarily  be  law;  as 
executors,  under  such  circumstances,  must  take  as  joint  tenants, 
and  consequently  the  right  would  survive ;  and  that  whether  the 
other  executor  die  before  or  after  the  death  of  the  testator ;  or  if 

[  *587  ]  that  were  not  so,  when  one  of  two  executors  *dies  in  the  life- 
time of  the  testator,  the  whole  burthen  falls  on  the  other,  and 
so  should  therefore  the  benefit. 

Jervii  replied : 

On  the  general  question,  he  insisted  that  the  law  was  clear, 
that  a  legacy,  however  small,  given  to  an  executor,  would  convert 
him  into  a  trustee.  In  BvUv,  King%ton^\  the  Masteb  of  the 
Bolls  says  expressly,  that  an  executor  who  is  both  trustee  and 
legatee  under  the  will  cannot  claim  the  residue.  So  in 
Currie  v.  Pye^l  the  Lobd  Chancbllob  says,  it  was  Lord 
Habdwicee's  opinion,  that  a  sum  being  given  to  persons  by  the 
description  of  executors,  not  by  name,  they  must  take  it  in  that 
character,  as  personal  estate  in  their  hands ;  and  it  could  not 
belong  to  them  beneficially.  He  relied  particularly,  in  support 
of  the  third  point  raised  on  behalf  of  the  plaintiffs,  on  the 
authority  of  Dawson  v.  Clarky%  as  determined  by  the  Lobd 
Chancellob,  impugning  the  doctrine  of  the  Masteb  of  the  Bolls. 

BiCHABDs,  G.  B. : 

I  certainly  never  saw  the  Lobd  Chancellob  so  perplexed  in 

any  case,  in  the  whole  course  of  my  experience  in  his  Court,  as 

he  was  in  that  of  Dawson  v.  Clarke  ;  and  I  know  that  he  had  very 

great  difficulty  in  coming  to  a  conclusion  upon  it. 

[  •nss  ]  The  principles  on  which  this  case  must  be  determined  *are 

fair  and  clear.     I  shall  take  time  to  apply  them  to  the  facts  in 

construing  this  will. 

Cur.  adv.  vuU. 

t  1  Meriv.  314,  3i9.  §  11  E.  R.  188,  191—2  (18  Vee, 

I  17  Ves.  462,  466.  247,  254). 
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BiCHABDS,  C.  B.  now  delivered  judgment :  Pabaons 

V, 

The  arguments  and  authorities  which  were  brought  forward  on     Safpobt. 
the  hearing  of  this  cause,  with  much  learning  and  industry  on      July  28. 
the  part  of  the  plaintiffs,  had  at  one  time  certainly  raised  some  " 

doubt  in  my  mind,  as  to  the  legal  operation  of  this  will,  and  the 
construction  which  should  be  put  upon  the  bequests  to  the 
executors. 

[His  Lordship  read  the  material  parts  of  the  extract  from  the 
will.] 

Beyond  all  doubt,  the  executors  are  by  the  terms  of  this 
instrument  made  trustees;  and  they  have,  certainly,  each  a 
pecuniary  legacy  given  to  them :  but  when  the  testator  couples 
with  the  pecuniary  bequest  these  words — "  together  with  all  the 
rest  and  residue  of  my  estate,  whether  real  and  personal,"  it 
appears  to  me,  as  clear  a  gift  of  the  residue  beyond  those  legacies, 
as  words  can  effect.  I  could  not  devise  language  more  clear,  in 
which  to  give  to  those  persons,  the  testator's  trustees  and 
executors,  the  general  residue ;  and  under  *that  bequest,  I  think  [  *689  ] 
the  testator  has  effectually  given  them  all  which  he  had  not  before 
given  by  the  will. 

Then  it  is  said,  that  although  the  residue  be  expressly  given  to 
them,  it  must  be  taken  to  have  been  given  to  them  upon  the 
trusts  of  the  will. 

The  law  of  the  Courts  has,  I  know,  carried  the  doctrine  of 
converting  executors  into  trustees  very  far,  to  the  great 
embarrassment  of  the  Judges.  It  is  by  operation  of  law  that 
the  residue  devolves,  as  it  were,  on  the  executors,  on  whom  the 
burthen  of  the  execution  of  the  will  is  cast;  and  they  are, 
therefore,  generally  entitled  to  it,  unless  there  be  something  in 
the  will  manifesting  the  testator's  intention  to  exclude  them. 
Now  there  is  nothing  in  this  will  indicative  of  any  such  intention ; 
on  the  contrary,  as  it  appears  to  me,  the  intention  is  express  the 
other  way.  I  am  therefore  of  opinion,  that  the  executors  are 
entitled  to  take  the  residue,  and  the  whole  of  the  residue, 
beneficially.  If  they  were  not,  I  do  not  see  how  otherwise  it  is  to 
be  disposed  of :  and  what  would  otherwise  be  to  be  done  with  the 
residue  of  the  real  estates  ? 

In  every  point  of  view,  therefore,  I  think  the  executors  are 
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PABsoirs      beneficially  entitled  to  the  whole  residue.    I  may,  perhaps,  be 
Saffest.     wrong,   but  such  is  my  opinion,  on  the  construction  of  this 

will. 
[  ^690  ]  The  bill  must  be  dismissed,  without  costs  of  *course.     On  this 

construction  it  follows,  that  the  next-of-kin  have  now  no  interest 
under  the  will ;  for  the  executors  take  the  whole. 

Bill  dismissed^  tvithout  casts. 


EXCH.   MICHAELMAS  TERM. 


i8«.  TOLLIT   V.  SAUNDEES. 

^^^^'  (9  Price,  612—620.) 

[  612  ]  Upon  a  submiflsion  to  arbitrators  empowering  them,  if  thej  did  not 

make  their  award  concerning  the  premiaee  by  a  time  stated,  to  appoint 
an  umpire ;  an  award  by  the  arbitrators  and  umpire  stating  that  thej 
could  not  agree  on  one  point,  which  they  referred  to  the  umpire,  and 
that  he  determined  it,  &c.  is  bad.  For  tiie  whole  matter  should  have 
been  referred  to  the  umpire. 

This  cause  was  tried  before  Graham,  £.  at  the  last  assizes  for 
the  county  of  Devon,  when  the  plaintiff  was  nonsuited,  with  leave 
to  move  for  a  new  trial. 

The  plaintiff  declared  in  debt  upon  bond,  with  a  condition,  that 
if  the  defendant  should  perform  the  award  of  A.  and  £. 
arbitrators,  indifferently  named  to  arbitrate  and  determine 
concerning  all  controversies,  demands,  &c.  so  as  the  said  award 
[  *613  ]  should  be  made  in  writing,  under  the  hands  and  seals  of  *the 
arbitrators,  on  or  before  the  1st  of  June,  then  next ;  but  if  the 
arbitrators  should  not  make  such  their  award  of  and  concerning 
the  premises,  by  the  time  aforesaid,  then  if  the  defendant  did 
perform  the  umpirage  of  such  person  as  the  arbitrators  should 
jointly  choose  by  indorsement  thereon  between  the  said  parties  of 
and  concerning  the  premises,  so  as  the  said  umpire  did  make  his 
umpirage  of  and  concerning  the  premises  in  manner  aforesaid, 
on  or  before  the  8th  day  of  the  same  month,  then  the  obligation 
to  be  void.  The  declaration  then  stated,  that  before  the  making 
of  the  award,  the  arbitrators  jointly  chose  A.  E.  to  be  umpire 
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between  the  said  parties,  to  determine  on  such  matters  whereon  Tollit 
they  the  said  arbitrators  should  not  agree  ;  that  the  arbitrators  saundebs. 
haying  taken  upon  themselves  the  arbitration,  and  the  umpire 
the  umpirage,  on  the  1st  of  June,  in  due  manner  made  the  award 
and  umpirage  in  writing,  of  and  concerning  the  premises,  under 
their  hands  and  seals,  by  which  the  arbitrators  jointly  awarded, 
amongst  other  things,  that  the  defendant  should  do  four  things. 
The  plaintiff  assigned  breaches  for  the  non-performance  of  those 
things. 

Defendant  pleaded,  first,  non  est  factum  ; 

Secondly,  that  the  arbitrators  did  not  jointly  choose  the 
said  A.  E.  to  be  umpire  between  the  said  parties  ;  and 

Thirdly,  that  the  arbitrators  and  the  umpire  did  *not  make       [  •614  ] 
the  award  and  umpirage  in  writing,  modo  et  forma. 

When  the  bond  was  produced  and  proved  at  the  trial,  the 
indorsement  upon  it  was  as  follows :  '*  We  the  undersigned 
arbitrators,  do  hereby  certify  that  we  have  mutually  chosen  A.  K. 
to  be  umpire  to  decide  between  us  in  these  matters,  in  case 
of  need." 

By  the  award,  the  arbitrators  determined  upon  five  several 
matters,  and  it  then  proceeded :  **  And  whereas  it  was  a  question 
before  us  the  said  arbitrators  and  umpires,  whether  the  plaintiff 
was  entitled  to  be  paid  anything  by  the  defendant  for  his  leaving 
'the  trade  in  the  hands  of  the  defendant ;  on  which  point  we  the 
arbitrators  could  not  jointly  agree  to  award  and  determine,  and 
thereon  submitted  such  question  and  point  to  me,  the  said  A.  E. 
for  my  determination.  Now  I  the  said  A.  E.  having  fully  heard 
the  allegations  of  the  parties  on  such  question  so  determined  by 
the  said  arbitrators,  do  make  my  umpirage  of  and  concerning 
such  question  and  matter  in  difference,  as  follows,  &c.  &c.  In 
witness  whereof,  we  the  said  arbitrators  and  umpire  have 
hereunto  set  our  hands  and  seals  the  1st  day  of  June,  1813." 

C.  F.  WiUiam^s  and  Bayly  contended,  first,  that  the 
indorsement  proved  that  the  arbitrators  chose  the  umpire  to  be 
umpire  between  themselves,  and  not  between  the  parties. 

Secondly,  that  the  arbitrators  were  bound  to  determine  upon        [  6i6  ] 
the  whole,  or  not  at  all ;  and  they  having  determined  as  to  part 
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ToLLiT  only,  what  they  did  was  void,  and  therefore  no  award  at  all ; — 
Saukdebs.  ^^^^  t^^y  having  made  no  award,  the  whole  of  the  power 
delegated  to  them  devolved  upon  the  umpire,  who  ought  to  have 
determined  the  whole,  which  not  having  done,  but  having  con- 
fined his  umpirage  to  one  point  only,  it  was  void  as  an  umpirage, 
and  consequently  the  instrument  was  neither  an  award  nor  an 
umpirage. 

The  learned  Judge  being   of    that  opinion,  nonsuited    the 
plaintiff,  with  liberty  to  move  for  a  new  trial. 
A  rule  nisi  having  been  granted  : 

C.  F.  WiUiaTM  and  Bayly  now  shewed  cause,  and  renewed 
the  objections  they  had  made  at  the  trial,  and  cited  Curson  v. 
Sturmer,^  as  a  case  directly  in  point ;  it  having  been  held  in  that 
case,  that  if  two  submit  themselves  for  all  matters,  &c.  to  the 
award  of  certain  arbitrators  to  be  made  before  a  certain  day,  and 
that  if  they  do  not  make  any  award  before  that  day,  then  they 
submit  themselves  to  the  ordinance  and  judgment  of  I.  S. ;  if  the 
arbitrators  make  an  award  of  part  of  the  things  submitted,  and 
of  part  not,  the  umpire  cannot  make  any  award  of  that  part 
whereof  the  arbitrators  have  made  no  award,  for  the  award 
[  ♦eie  ]  ♦ought  to  be  made  entirely  by  the  arbitrators  solely,  or  solely  by 
the  umpire,  and  never  can  be  made  parcel  by  the  umpire,  and 
parcel  by  the  arbitrators,  for  the  condition  is  not  so ;  for  it  is 
that  if  they  stand  to  the  arbitrament,  ordinance,  &c.  of  the 
arbitrators,  &c.  And  if  they  do  not  make  the  award  to  the 
judgment  and  ordinance  of  the  umpire,  therefore  the  words 
themselves  prove  that  the  arbitrators  have  an  entire  and  several 
power  in  themselves,  and  for  default  of  them  the  umpire  has  the 
same  power  which  they  had  before,  as  several  and  entire  as  they 
had  before,  and  by  consequence  the  award  could  not  be  made  by 
both ;  i.e.  parcel  by  the  arbitrators  and  parcel  by  the  umpire, 
when  their  power  is  entire  and  several ;  and  otherwise  than  as 
their  power  is  given  to  them,  they  have  no  authority  to  make 
any  award :  but  if  the  words  had  been,  that  if  the  arbitrators 
make  no  award  of  the  premises,  or  of  any  part  thereof,  then  that 
t  1  Eol.  Abr.  262,  b.  42.    Year  Book,  39  Hen.  VI.  11. 
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the  umpire  should  have  power  to  make  the  entire  award,  or  the  Tollit 
part  that  remains,  as  the  case  is ;  in  that  case,  if  the  arbitrators  savvders. 
make  an  award  of  parcel,  and  of  parcel  not,  the  umpire  has 
power  to  make  the  award  of  the  remainder,  and  the  whole  shall 
be  considered  as  one  award,  and  shall  be  good  and  lawful, 
because  their  power  was  thus  given  to  them,  and  according  to  the 
power  they  have  sufficient  authority  to  make  their  award ;  but 
here  their  power  was  given  to  each  of  them  of  the  entirety,  and 
otherwise  not  at  all. 

They  further  contended,  that  the  words  of  the  submission 
shewed  plainly,  that  the  arbitrators  *were  to  decide  upon  the  [  *617 1 
whole ;  and  if  not,  that  the  umpire  was  to  determine  upon  the 
whole;  it  being,  that  if  the  arbitrators  should  not  make  the 
award  concerning  the  premises,  which  meant  the  whole  of  the 
premises,  then  the  party  was  to  perform  the  umpirage  of  the 
umpire,  so  as  he  made  his  umpirage  of  and  concerning  the 
premises,  meaning  also  the  whole  premises,  on  or  before  such  a 
day.  They  also  stated,  that  this  being  under  an  ita  quod,  was  a 
condition  precedent ;  and  to  shew  that  it  was  incumbent  on  the 
arbitrators  to  determine  the  whole,  to  make  it  a  good  award, 
they  cited  MiddleUm  v.  Weeks^f  Niadon  v.  Inglett,l  Bradford  v. 
Bryan.^ 

Upon  the  other  point  they  submitted,  that  it  might  be 
attended  with  great  injustice,  if  the  arbitrators,  when  a  power 
was  given  to  them  to  choose  an  umpire  between  the  parties, 
should  be  at  liberty  to  choose  an  umpire  between  themselves,  to 
determine  between  them ;  for  it  might  happen,  that  one  might 
determine  on  giving  1,000Z.  and  the  other  600Z.  to  one  of  the 
parties,  when,  if  the  umpire  was  only  to  determine  between  the 
two  arbitrators,  he  would  have  no  choice,  but  to  give  either  the 
one  sum  or  the  other  to  such  party ;  whereas,  if  he  was  at  liberty 
to  determine  according  to  his  own  judgment,  as  between  the 
parties,  he  might  not  think  it  right  to  give  anything  to  such 
party. 

PeU,  Serjt.  and  Selwyn,  on  the  other  side,  ^contended,  that      [  *^^^  J 

t  1  Eoll.  Abr.  256,  b.  27 ;   Cro.  t  Cro.  Eliz.  838. 

Jac.  200.  §  Willes,  268. 
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ToLLiT  the  award  and  umpirage  appeared  to  have  been  made  all  at  the 
Saukdbbs.  s&nie  time,  and  therefore  must  be  considered  to  be  the  entire 
award  of  the  arbitrators  and  umpire  conjointly ;  that  it  was  made 
on  the  1st  of  June,  before  the  authority  of  the  arbitrators  had 
expired,  and  therefore  they  and  the  umpire  were  entitled  to  join 
in  it;  that  justice  was  done  between  the  parties,  even  if  the 
arbitrators  determined  part,  and  the  umpire  the  other  part ;  for 
as  to  the  first  part,  they  had  the  judgment  of  the  arbitrators ;  and 
as  to  the  remainder,  that  of  an  umpire  chosen  in  the  manner 
appointed  by  them,  to  decide  what  the  arbitrators  had  not  been 
able  to  agree  upon.  To  shew  that  awards  were  construed  more 
liberally  at  present  than  they  were  formerly,  and  with  less 
attention  to  critical  niceties,  they  cited  Hawkins  v.  ColcloughA 
They  also  cited  SouUby  v.  Hodgson  I  to  shew  that  if  two 
arbitrators  join  with  the  umpire  in  one  instrument,  purporting 
to  be  an  umpirage,  it  is  only  surplusage,  and  does  not  vitiate  the 
act  of  the  umpire.  They  further  contended,  that  an  award  and 
umpirage  having  been  in  fact  made,  it  was  not  for  the  defendant 
to  object  that  it  was  illegally  made  as  under  the  third  issue. 

Graham,  B.  : 

On  the  best  consideration  I  have  been  able  to  give  to  this  case, 
I  adhere  to  my  original  opinion.  The  case  cited  from  the  Year 
Book,  transcribed  into  BoUe's  Abridgment,  one  of  the  best  books 
[  •eio  ]  of  the  kind  we  have,  appears  to  me  *to  be  decisive.  It  deter- 
mines, in  my  judgment,  not  only  pursuant  to  the  true  con- 
struction of  the  submission,  but  also  according  to  the  good  sense 
of  the  thing.  It  is  clear  to  demonstration,  that  the  arbitrators 
had  imravelled  the  whole  of  the  transactions,  and  then  differing 
upon  part,  they  call  in  the  umpire  to  determine  between  them, 
and  not  between  the  parties.  The  umpire  should  have  gone  into 
the  whole  of  the  case. 

Wood,  B.  : 

I  cannot  get  over  the  case  in  BoUe's  Abridgment.  The  intent 
of  the  condition  evidently  was,  that  the  arbitrators  should  make 
an  award  upon  the  whole  matter,  and  that  if  they  could  not,  the 

t  1  Burr.  274.  t  1  Bl.  Bep.  463. 
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umpire  should.  It  could  never  have  been  intended  that  the  Toilit 
arbitrators  should  determine  upon  one  point,  and  the  umpire  sacnderb. 
upon  another.  They  had  no  authority  to  make  an  award  in  a 
detached  manner.  To  have  enabled  one  to  determine  part,  and 
the  other  part,  which  they  appear  to  have  done  upon  the  face  of 
the  instrument,  it  should  have  been  so  expressed  in  the  sub- 
mission. As  it  is,  they  have  not  properly  pursued  the  power.  I 
am  of  opinion,  that  under  the  issue  as  framed,  being  a  mixed 
issue  of  law  and  fact,  it  was  competent  to  the  defendant  to  take 
this  objection.  The  issue  is,  whether  the  umpirage  was  made  in 
due  manner.    It  was  not  made  in  due  manner. 

Gabbow,  B.  : 

« 

I  am  glad  that  a  precise  authority  has  been  quoted.  My  first 
impression,  however,  was  that  the  Court  must  come  to  this 
conclusion. 

The  issue  being,  whether  the  award  and  umpirage  was  made  [  620  ] 
in  due  manner,  that  raises  the  question.  It  has  been  said,  that 
the  case  cited  is  an  old  case,  and  that  there  are  no  modem 
authorities  to  support  it ;  but  this  may  have  been  occasioned  by 
its  having  been  universally  acquiesced  in,  and  no  awards  made 
in  opposition  to  it.  The  arbitrators  called  in  a  third  person  to 
determine  between  them.  The  parties  appear  to  have  foreseen 
that  the  arbitrators  might  not  be  able  to  decide,  and  therefore 
appointed  that  they  should  call  in  some  one  other  person  to 
determine  the  whole,  but  not  to  call  in  a  person  to  determine 
between  them,  or  to  split  their  judgments. 

Rule  discharged. 


R.B. — VOL.  xxm.  8  B 
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K.   B.  HILAEY  TERM. 


1820.  KEEE  V.  DICK 

Ihh.  12. 
«!.  (2  Chitty,  11—13.) 

l^^j  If  action  be  pi-ematurely  brought  before  cause  o|  action  accmed,  iJie 

Court  will,  on  a  summary  application,  set  aside  the  proceeding,  though 
such  objection  would  afford  no  defence  on  the  trial. 

In  this  case  the  defendant  had  been  arrested  on  a  bill  of  Middle- 
sei,  and  held  to  bail  on  an  affidavit  of  debt,  founded  upon  a  bill 
of  exchange  accepted  by  the  defendant,  but  not  due  at  the  time 
of  the  arrest,  the  affidavit  suggesting  that  the  defendant  was 
about  to  leave  England,  and  go  to  parts  beyond  the  seas.  On 
the  25th  ult.  Chitty  obtained  a  rule  to  shew  cause  why  the  bail 
bond  should  not  be  delivered  up  to  be  cancelled  for  this  irregular- 
ity; and  on  the  4th  instant,  Littledale  having  shewn  cause 
against  this  rule  without  effect,  the  Court  made  it  absolute,  with 
costs.  On  a  subsequent  day  Chitty  obtained  another  rule  to 
shew  cause  why  the  bill  of  Middlesex  should  not  be  set  aside  for 
the  same  irregularity ;  namely,  that  at  the  time  of  the  arrest 
there  was  no  debt  due. 

[Cause  having  been  shewn:] 

Chitty  in  support  of  the  rule  was  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  the  rule  prayed  in  this  case  must  be  made 
absolute.  For  the  furtherance  of  justice  the  Court  have  said, 
that  when  a  case  comes  to  trial  at  Nisi  Prius,  the  time  of  suing 
out  the  writ  may  be  inquired  into  for  the  purpose  of  sustaining 
the  action,  but  not  for  the  purpose  of  defeating  it ;  because,  if 
the  defendant  meant  to  defeat  the  action,  on  the  ground  that  the 
cause  of  action  did  not  arise  until  after  the  writ  was  sued  out,  he 
should  have  applied  to  the  plaintifif  to  correct  his  error  before  he 
[  *is  1  ^proceeded  further ;  or  to  the  Court  in  the  first  instance,  to  set 
aside  the  proceedings  before  the  cause  goes  to  trial.    This  was 
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the  doctrine  laid  down  in  Best  v.  Wilding :  t  for  there  it  was  said,  Kkbr 
that  the  defendant  should  not  be  at  liberty  to  defeat  the  action  diok. 
by  shewing  that  the  writ  was  sued  out  before  the  cause  of  action 
arose.  Now,  it  does  not  appear  to  me,  that  it  follows  by  any 
means  as  a  consequence  from  that  decision,  that  when  such  an 
objection  as  this  is  made  in  the  first  instance  on  the  suing  out 
on  bailable  process,  before  the  cause  of  action  accrued,  that  the 
party  who  has  been  deprived  of  his  personal  liberty  by  means  of 
such  irregular  proceedings,  is  to  be  precluded  from  resorting  to 
that  remedy  which  the  law  affords  him.  The  Court  cannot 
vacate  part  of  the  process,  and  say  that  as  to  the  rest,  it  shall  be 
valid,  for  the  purpose  of  defending  an  action  of  trespass.  It 
appears  to  me  that  we  ought  to  set  aside  this  writ  entirely,  and 
not  merely  discharge  the  defendant  on  the  terms  of  filing  common 
bail.  We  cannot  suffer  the  writ  to  be  amended  by  striking  out 
the  ac  etiam  clause ;  the  more  regular  course  is  to  set  it  aside 
altogether.  For  my  own  part,  I  cannot  concur  in  giving  the 
sanction  of  the  Court  to  the  practice  of  suing  out  the  writ  before 
the  cause  of  action  arises,  although  in  a  late  stage  of  the  cause 
such  an  objection  shall  not  be  allowed  to  defeat  the  action. 

Baylet,  J. : 

I  am  of  the  same  opinion.  The  defendant  comes  promptly 
here  to  avail  himself  of  the  objection,  which  he  would  not  be 
allowed  to  do  in  a  later  stage  of  the  proceedings.  In  the  case  of 
Best  V.  Wilding, \  if  the  bail,  or  the  defendant,  had  applied 
promptly  for  relief,  it  would  have  been  granted. 

HoLBOTD,  J.  concurred.  \ 

Rule  absolute. 

t  7  T.  £.  fl.  I  Best,  J.  had  left  the  Court. 


»  H  l 
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1818.  EARDLEY  v.  OTLEY. 

^^^'  (2  Chitty,  42.) 

[  42  ]  Under  what  circumstances  the  Court  will  set  aside  an  award,  where  it 

is  suggested  that  new  evidence  has  heen  discovered. 

MJJtSTAT  and  Comyn  having  on  a  previous  day  obtained  a 
rule  to  shew  cause  why  an  award  of  counsel  should  not  be  set 
aside,  on  the  grounds  which  appeared  in  the  affidavit  to  support 
the  motion  ;  they  now  appeared,  and  moved  to  make  their  rule 
absolute ;  but  failing  so  to  do,  applied  to  the  Court  to  let  the 
matter  go  back  again  to  the  arbitrator,  on  an  affidavit,  that  the 
party  had  procured  new  evidence  since  the  reference. 

Bayley,  J. : 

You  should  have  applied  to  the  arbitrator  to  delay  making  his 
award,  and  appoint  another  meeting  to  hear  the  additional 
evidence. 

Comyn  said,  that  the  evidence  was  not  discovered  till  after 
the  award  was  made. 

Abbott,  J. : 

That  is  not  sufficient ;  you  must  shew  by  affidavit  what  it  was, 
as  in  the  case  of  a  new  trial  on  the  same  ground,  that  there  was 
some  surprise,  and  that  it  was  not  such  evidence  as  a  reasonable 
man  might  anticipate. 

Bayley,  J. : 

That  is  not  sufficient.  The  affidavit  should  go  further,  and 
shew  that  it  was  such  evidence  as  a  reasonable  diligence  could 
not  have  obtained. 

Scarlett,  contra. 

Rule  discharged. 
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K.   B.   HILABY  TEKM. 


SNOOK  V.  HELLYEE.  isid. 

(2  Chitty,  43—44.)  Ja^. 

An  award  that  money  shall  be  paid  to  a  stranger  for  the  use  of  one  of  [  ^^  ] 

the  parties  to  the  submission,  sufficient. 

Batlet  shewed  cause  against  a  rule  which  had  been  obtained 
by  Pell^  Serjt.  and  Chitty^  to  set  aside  an  award,  on  the  ground 
[inter  alia]  that  the  money  was  awarded  to  be  paid  to  a  stranger. 
The  Court  were  clearly  of  opinion  that  an  award,  directing  pay- 
ment to  one  person  for  the  use  of  another,  was  good ;  and  though 
the  party  to  receive  the  money  did  not  appear  to  be  invested  with 
any  express  authority  by  the  person  for  whom  the  money  was  to 
be  paid,  the  award  was  nevertheless  sufficient ;  and  they  said, 
that  supposing  the  person  to  receive  the  money  was  a  banker,  it 
would  do ;  and  here  it  was  to  be  paid  for  the  use  of  one  of  the 
parties  to  the  submission.  It  appeared  from  the  affidavit  that 
the  person  was  agent ;  and  though  it  was  urged  that  he  was  not 
invested  with  any  agency  for  this  purpose,  yet  the  Court  said 
that  that  circumstance  made  no  difference.    *    *    * 


ANONYMOUS.  i8i4. 

(2  Chitty,  44.)  Jan^. 

Award,  in  an  action  for  not  repairing,  made  by  arbitrators  upon  view         [  ^^  ] 
of  the  premises  without  calling  the  parties  before  tiiem,  will  be  set  aside.f 

After  an  action  brought  for  not  repairing  a  house,  &c.  the 
matters  in  difference  had  been  referred  to  arbitrators,  who  made 
their  award  upon  a  view  of  the  premises,  without  calling  the 
parties  before  them.  The  Court  set  aside  the  award ;  and  Lord 
Ellenborough,  Ch.  J.  said,  that  though  the  premises  might 

t  Want  of  notioe  of  the  meeting  award,  cannot  be  pleaded  in  bar  to 

b  a  groimd   for   setting   aside   an  an  arbitration  bond,  but  is  only  a 

award.     Salk.  71.    Caldwell  on  Arb.  ground  for    an    application  to    the 

45.     Partiality  and  improper  con-  Court.    Braddick  v.    Thompson^   15 

duct  in  the  arbitrator  in  making  his  B.  £.  751  (8  East,  344). 
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AiroRYHous.  almost  tell  their  own  tale,  yet  there  might  be  other  facts  which 
should  be  inqnired  into,  such  as  payments  by  the  party,  or 
excuses  for  not  repairing,  &c.  &c. 


^^]^^  BAT80N  V.  MCLEAN. 

-1-  '  (2  Chitty,  51—52.) 

1^    ^  An  arrest  within  the  Tower  would  be  bad.    Bat  the  Deputy  Governor 

is  not  privileged  as  such. 

Parks  moved  for  a  rule  nisi  to  discharge  the  defendant  out  of 
custody,  on  the  ground  of  his  being  privileged  as  deputy  of  Lord 
Moira,  the  Governor  and  Major  of  the  Tower.  On  the  day  on 
which  the  arrest  took  place  the  defendant  had  been  to  Carlton 
House,  attending  the  Prince  Regent  on  the  King's  service,  and 
was  arrested  in  a  coach  as  he  returned,  without  the  gates  of  the 
Tower.  It  was  contended  that  the  Tower  was  privileged  as  one 
of  the  royal  palaces.  Queen  Elizabeth  was  the  last  who  resided 
there  in  person.  The  King's  servants  (namely,  the  yeomen) 
reside  there  now  ;  and  these  circumstances  are  sufficient  to  invest 
the  Tower  with  the  privileges  of  a  royal  residence.  In  Winter  v. 
Miles,  10  East,  578,1  it  was  held  that  Kensington  Palace  was 
privileged,  on  the  ground  that  it  had  been  kept  in  a  state  of 
preparation  to  receive  his  Majesty,  with  the  officers  and  servants 
residing  and  doing  duty  there.  In  ElderUm*s  case,  2  Ld.  Baym. 
978,  Lord  Holt  doubted  whether  ''  when  the  Queen  and  the 
whole  Court,  and  all  the  officers  are  removed,  the  place  could  be 
considered  as  having  the  privilege  of  a  royal  palace ;"  and  in 
another  report  of  the  same  case,  8  Salk.  284,  Lord  Holt  is  stated 
to  have  held,  that  where  there  was  a  total  absence,  where  the 
Queen  was  neither  present  in  person,  nor  by  her  domestics,  or 
any  of  her  family,  the  place  was  not  privileged.  But  the  present 
case  steers  clear  of  that  objection.  Then  as  to  the  extent  of  the 
privileged  district,  he  produced  the  affidavit  of  several  persons  of 
the  ordnance  who  have  resided  in  the  Tower,  that  fifteen  yards 
paved  from  the  gate  of  the  Tower  are  equally  privileged  with  the 
Tower  itself.  In  Lord  Ferrar's  case,  10  State  Trials,  it  is  stated 
t  10  E.  E.  391  (1  Oamp.  475,  n.). 
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to  be  the  *aBuaI  place  without  the  gates  of  the  Tower  of  London.      batbon 
The  Spur  Gate  is  within  the  precincts.    If  an  ordinary  person      m'Leak. 
was  there  arrested,  or  in  the  Tower,  perhaps  the  arrest  would  be       [  *62  ] 
good,  though  the  officer  would  be  punished.      But  here  Col. 
McLean  was  the  commanding  officer. 

(Lord  Ellenbobough,  Gh.  J. :  That  is  contending  for  his 
personal  privilege,  everywhere.  It  is  only  the  privilege  of  his 
office ;  and  can  it  be  considered  as  protecting  the  officer  when 
not  engaged  on  duty  ?) 

There  are  many  cases  to  that  extent.  In  Barilett  v.  Hehbs^  5 
T.  B.  686,  the  defendant  was  junior  clerk  in  the  King's  kitchen 
at  St.  James's  Palace,  and  the  Court  held  that  he  was  entitled  to 
be  discharged  on  motion.  It  is  the  privilege  of  the  King,  and 
not  of  the  servant.  In  the  case  of  King  v.  Foster  and  another,  t 
a  person  who  had  been  appointed  coachman  in  ordinary  to  his 
Majesty,  was  held  entitled  to  be  discharged,  in  respect  of  his 
liability  to  be  called  upon  to  perform  the  duty. 

LOBD  EliLBNBOBOUGH,  Ch.  J.  : 

Do  you  contend  that  the  commanders  of  fortresses,  &c.  are 
privileged  ?  If  you  cannot  go  to  that  extent  it  does  not  seem  to 
come  up  to  this  case.  Menial  servants  attending  the  King  must 
undoubtedly  be  privileged. 

Parke : 

The  defendant  was  required  to  attend  the  Prince  Begent  on  his 
Majesty's  service. 

LoBD  Ellbnbobough,  Ch.  J. : 

That  is  a  different  ground ;  it  may  perhaps  be  maintainable 
on  that  ground,  in  the  same  manner  as  a  person  who  has  been 
called  upon  to  attend  a  court  of  justice  is  privileged  redeundo. 

Rule  niri  on  that  ground. 

LoBD  Ellekborough,  Ch.  J. : 

If  it  had  been  within  the  Tower  there  could  be  no  doubt  but       [  68  ] 
that  the  arrest  would  have  been  wrong. 

t  11  E.  E.  646  (2  Taunt.  167). 
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1816.  BEOWN  V.  LEONARD   and  BUSKf 

JL  (2  Chitty,  120.) 

L  1""  J  A  paxty  is  liable  on  a  promissory  note  made  in  the  name  of  the  firm 

in  which  he  had  been  a  partner,  though  it  was  drawn  after  the  dissolu- 
tion of  the  partnership,  he  having  suffered  his  name  to  continue  in  the 
firm,  and  undertaken  to  be  responsible  upon  this  note. 

Scarlett  moved  to  set  aside  a  verdict  for  the  plaintiff.  The 
action  was  brought  on  a  promissory  note,  according  to  the 
direction  of  the  Lord  Ghangellob.  Spring,  Leonard,  and  Bush 
were  partners.  Bush,  the  defendant,  before  plaintiff  became  the 
holder  of  the  note,  informed  him  that  he  had  ceased  to  be  a 
partner  with  Leonard  and  Spring,  but  that  his  name  was  to 
continue  for  a  certain  time.  The  question  was  whether  Brown 
the  plaintiff,  having  this  private  notice  of  the  dissolution  of 
partnership  as  to  the  defendant,  Bush,  was  bound  by  such 
knowledge.  Brown  the  plaintiff  was  the  payee,  and  the  notes 
were  drawn  by  Spring  in  the  name  of  the  partnership  of  Spring, 
Bush,  and  Leonard.  Bush  was  out  of  the  partnership  when 
these  notes  were  drawn,  but  his  name  was  to  continue  until  a 
future  day. 

Bayley,  J. : 

Brown,  notwithstanding  the  knowledge  of  the  dissolution  of  the 
partnership,  knew  that  Bush's  name  was  to  be  continued,  and 
that  he  was  therefore  responsible ;  and  of  course  he  relied  on 
that  responsibility. 

Abbott,  J. : 

I  am  of  the  same  opinion ;  he  must  be  taken  to  have  relied 
upon  that  responsibility  which  Bush  himself  had  stated  to  him. 

Lord  Ellenborough,  Ch.  J. : 

Bush  said  he  would  take  care  that  money  should  be  ready  for 
the  notes,  and  so  took  a  direct  responsibility. 

Rule  refused^ 
t  Partnership  Act,  1890,  s.  8. 
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WEIGHT  AND  Others  v.   PULHAM.  isie. 

(2  Chitty,  121.)  ^^' 

[Ebpoetbd  from  1  Starkie,  875,  b.  n.  Wrightson  v.  PuUan,  18  R.  C  ^^i  ] 
E.  784.] 


SIR  J.  HONEYWOOD  v.  STONE.  wu. 

(2  Chitty,  142.)  ^^^ 

Contract  to  deliver  pheasants  on  the  Ist  of  October.    It  is  sufficient        l  ^^^  J 
if  they  be  sent  on  that  day  to  the  coach-office,  though  they  do  not 
arrive  till  afterwards. 

Pamke  moved  for  a  rule  to  shew  cause  why  the  verdict 
obtained  for  the  plaintiff  in  this  cause  should  not  be  set  aside, 
and  a  new  trial  granted.  The  action  was  brought  on  a  contract 
for  the  exchange  of  horses ;  and  it  was  contended,  that  the 
plaintiff  had  not  performed  his  part  of  the  agreement,  which  was, 
that  if  he  did  not  approve  of  the  horse  sent  to  him  by  the  defen- 
dant, he  should  send  it  back,  with  a  brace  of  pheasants,  on  the 
Ist  of  October.  It  appeared  that  the  pheasants  were  killed  on 
the  1st  of  October,  and  sent  to  the  coach-office,  but  that  they 
did  not  arrive  till  a  subsequent  period. 

LoBD  Ellenborough,  Gh.  J. : 

All  was  done  that  could  be  done,  or  that  ought  to  have  been 
expected.  The  delivery  to  the  carrier  on  the  Ist  of  October  was 
equivalent  to  a  delivery  to  the  defendant. 


Per  Curiam  ; 


Rule  refused. 


SMITH  AND  TAYLOE  v.   HUNT.  isis. 

,    ^  .                                                                                 April  14. 
(2  Chitty,  142—143.)  1 

Two  persons  contracting  to  assist  defendant  with  their  respective        t  ^**  J 
horses,  but  to  give  in  their  accounts  separately,  held  separate  contracts. 

Taunton  moved  to  set  aside  nonsuit.  The  question  was, 
whether  the  plaintiffs  could  join.  It  was  an  action  for  work  and 
labour.  The  defendant  carried  from  Cheltenham  to  London; 
he  wanted  assistance,  and  engaged  the  two  plaintiffs  to  assist 
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Smith       him  with  their  horses ;  each  had  three  horses,  and  the  six  drew 
HiTKT.       t^e  waggon. 

f  ^^  ^       Lord  Ellekbobough,  Ch.  J. : 

The  contract  was  with  the  two. 

Taunton : 

The  agreement  was,  that  the  two  plaintiffs  should  make  oat 
separate  accounts.  All  rested  on  that  stipulation.  The  Judge 
thought  it  was  a  separate  interest.  I  resembled  it  to  WeUers 
and  wife  v.  Bakery  2  Wils.  414. 

Bayley,  J. : 

There  there  was  no  separate  injury  to  any  one,  all  were 
equally  injured, 

Taunton : 

There  was  also  tort ;  so  in  the  case  of  the  owners  of  two  mills. 
Coryton  v.  Lithebye,  2  Saund.  116 ;  2  Wms.  Saund.  117  d. 

Abbott,  J. : 

There  they  must  join ;  neither  could  say  the  defendant  was 
bound  to  grind  at  his  particular  mill. 

Taunton  : 

Thera  is  a  case  in  assumpsit  by  Boll,  J.  cited  from  a  note 
in  Sanders.  If  here  each  was  to  have  had  12Z.  it  would  have 
been  separate ;  there  was  a  servant  of  each  of  the  plaintiffs  there. 

LoBD  Ellbnbobouqh,  Ch.  J. : 

The  evidence  that  they  were  to  account  separately  is  strong  to 
shew  that  it  was  a  separate  contract. 

Baylby,  J. : 

And  it  is  necessary  that  it  should  be  so,  for  otherwise  the 
whole  benefit  of  the  contract  would  survive  to  the  one  upon  the 
death  of  the  other. 

Rule  refused. 
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SKEEEY  V.   PEE8T0N.  isi^^. 

(2  Ohitty,  245—246.)  Nov^. 

An  agreement  to  take  interest  on  rent  in  arrear,  does  not  take  away        [  245  ] 
the  right  of  distress. 

Jektll  moved  on  behalf  of  the  plaintiff  to  set  aside  a  verdict 
for  the  defendant,  and  for  a  new  trial  in  an  action  on  the  case  for 
taking  a  distress  for  rent  where  no  rent  was  due.  The  defendant 
had  agreed  to  receive  interest  on  the  rent  in  arrear.  The  distress 
was  taken  October  6th,  1812,  for  three  years  and  a  half  rent. 
For  the  plaintiff  it  was  contended,  that  the  agreement  to  receive 
interest  on  the  arrear  of  rent  had  converted  the  rent  into  a  loan, 
and  determined  the  right  to  distrein. 

LoBD  Ellbnbobough,  Gh.  J. : 

This  is  only  an  agreement  for  that  which  the  law  would  have 
given  him :  where  the  money  is  payable  on  a  particular  day,  the 
jury  would  give  interest  as  damages. 

Burrows  contended,  that  where  money  was  payable  under  a 
written  contract,  it  must  be  discharged  by  deed  of  as  high  a 
nature ;  but  here  the  money  accrued  due  in  consequence  of  the 
occupation. 

Bayley,  J. : 

Suppose  no  rent  was  due,  is  case  the  proper  remedy?  The 
defendant  could  not  distrein  for  the  interest,  but  he  had  a  right  to 
abandon  the  interest  and  take  a  distress  for  the  rent. 

Ellbnbobough,  Gh.  J. : 

There  is  here  no  suspension  *of  the  distress,  only  an  agree-       [  *246  ] 
ment  to  pay  that  which  the  law  would  give  him;  and  the 
landlord  at  any  time  had  a  right  to  determine  his  forbearance 
and  distrein  for  the  rent. 

Rvle  refused. 
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J«^t,  CARE  V.   CLAEKE. 

Nov,  11. 
(2  Chitty,  260—262.) 

r  ogQ  1 

•■        ■•  In  order  to  maintain  an  action  for  seduction,  the  daughter  miut  bo 

the  father's  servant ;  and  though  he  receives  part  of  her  wages,  and  she 
is  under  age,  yet  if  she  is  not  his  servant,  he  cannot  maintain  the  action.t 

This  was  an  action  for  debauching  the  plaintiffs  daughter ; 
and  at  the  trial  before  Mr.  Baron  Wood,  the  plaintiflF  was  non- 
suited, on  the  ground  that  the  daughter  was  not  proved  to  be  the 
plaintiffs  servant.  It  appeared  that  she  was  sixteen  years  of 
age,  and  that  the  plaintiff  her  father,  on  removing  from  his 
residence,  had  left  her  behind  with  a  relation,  a  Mrs.  Shapert, 
in  whose  employment  she  was  at  the  time  of  the  seduction. 
The  father,  however,  received  from  his  daughter  a  part  of  the 
wages.  Scarlett  now  moved  to  set  aside  the  nonsuit,  and  have  a 
new  trial.  He  contended  that  there  was  in  this  case  an  animvs 
revertendi  on  the  part  of  the  daughter;  and  that  her  father 
receiving  part  of  the  wages,  and  she  herself  being  under  age, 
there  was  suf&cient  evidence  of  service  to  maintain  the  action. 
Dean  v.  Peel,l  and  other  cases  there  cited,  were  contended  to  be 
distinguishable;  the  daughter,  although  under  age,  being 
actually  in  the  service  of  another  person,  and  having  no  intention 
of  returning.  In  Postlethwaite  v.  Parkea,^  the  daughter  was  in 
[  *26i  ]  ^another  service,  and  of  full  age  at  the  time  of  the  seduction. 
Bennett  v.  AUcott.W  ''The  rule  that  there  must  be  a  contract 
for  service,  is  too  narrow  for  the  liberal  sentiments  of  the  present 
time.    The  slightest  service  has  been  held  sufficient." 

Abbott,  Ch.  J. : 

Even  making  tea  has  been  said  to  be  an  act  of  service.     But 

t  The  injury  done  to  the  feelings  witness  to  prove  the  case,  although  it 
of  the  parent,  or  person  standing  in  is  not  absolutely  necessary  that  she 
loco  parentis,  are  usually  taken  into  should  be  called.  Farmer  v.  Joseph, 
consideration  in  estimating  the  Holt,  N.  F.  451.  The  withholding 
damages,  although  perhaps  upon  the  daughter,  however,  would  pro- 
strict  legal  principles  the  damages  bably  furnish  matter  of  observation, 
could  not  be  recovered  beyond  the  %  7  H.  B.  653  (5  East,  45;  1  Smith, 
loss  of  service.  Invin  v.  Dearmariy  333). 
10  E.  R.  423  (11  East,  23).  The  §  3  Burr.  1878. 
daughter  or  servant  is  a  competent  ||  2  T.  B.  168,  per  Btjlleb,  J. 
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here  there  was  in  fact  a  service  with  another  person,  who  could        Carr 
undoubtedly  have  brought  the  action  ;  and  then  there  might  be      olabke. 
two  actions.     The  declaration  states  that  the  injury  was  com- 
mitted, **  the  party  then  being  the  daughter  and  servant  of  the 
plaintiff." 

Bayley,  J.  mentioned  Fores  v.  Wilson  A  The  cases  go  upon 
the  express  ground,  that  the  relation  of  master  and  servant  must 
exist ;  but  the  evidence  may  be  very  slight.  The  parties  must 
stand  in  the  relation  of  master  and  seryant,  although  a  temporary 
absence  may  not  be  sufficient  to  destroy  that  relation.  If  it  had 
been  estabUshed  that  Mrs.  Shapert  had  paid  the  father  the 
wages,  perhaps  the  plaintiff  might  have  succeeded. 

Abbott,  Ch.  J. : 

This  action  is  founded  on  the  situation  of  master  and  servant, 
not  upon  that  of  parent  and  child.  When  the  father  is  in  a 
condition  to  bring  the  action,  and  the  child  is  his  servant,  that  • 
circumstance  may  increase  the  damages ;  but  we  can  go  no 
farther.  In  this  case,  the  allegation  that  the  child  is  the  servant 
of  the  plaintiff  is  not  proved.  She  was  the  servant  of  another 
person. 

Baylby,  J.  was  of  the  same  opinion,  and  referred  to  Satter- 
thwaite  v.  Duerst.l  The  action  is  supported  *by  the  evidence  of  [  ♦262  ] 
one  of  the  criminal  parties,  and  therefore  should  be  kept  within 
close  bounds.  The  declaration  must  state  that  the  girl  was  the 
servant  of  the  plaintiff.  Lord  Mansfield,  in  the  case  referred  to, 
after  looking  into  the  cases  said,  that  the  action  would  not  lie, 
unless  it  was  laid  per  qmd  servitium  amisit. 

Scarlett  then  observed,  that  Wood,  B.  was  anxipus  that  the 
motion  should  be  brought  before  the  Court.     And, 

Abbott,  Gh.  J.  observed,  that  it  was  very  natural  that  any 

person  should  feel  anxious  that  the  law  upon  this  subject  was 

rather  different  from  what  it  is. 

RiiU  refused. 

t  3  E.  E.  6o2  (1  Peake,  77).  X  7  E.  E.  654,  ».  (5  East,  47). 
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1816.  BEOWN  V.    STATON. 

^^'  (2  Chitty,  353—364.) 

[  3^3  ]  An  auctioneer,  who  delivered  goods  without  receiving  the  price  from 

the  purchaser,  was  held  liable  on  a  declaration  for  not  giving  a  full 
account  of  the  full  produce  of  the  goods. 

Frere^  Serjt.  moved  to  set  aside  a  verdict  for  the  plaintiff  for 
28Z.  The  action  was  brought  against  an  auctioneer,  for  a  breach 
of  his  duty,  in  suffering  a  purchaser  to  take  away  the  goods 
without  paying,  the  purchaser  having  claimed  to  set  off  a  debt 
due  to  him  against  the  goods.  The  evidence  produced  estab- 
lished that  it  was  the  custom  of  the  trade  of  the  auctioneer  not 
to  deliver  the  goods  till  paid  for.  The  count  on  which  the 
verdict  was  taken  was  for  not  duly  accounting  for  the  proceeds 
[  ''354  ]  of  the  sale ;  aud  the  defendant  proved  an  ^account  stated 
between  the  plaintiff  and  the  defendant,  as  to  the  proceeds  of  the 
^  sale,  with  a  set-off  of  the  money  due  to  the  purchaser. 

Lord  Ellenborouoh,  Gh.  J. : 

The  auctioneer  was  employed  to  sell  the  goods,  and  not  to  pay 
the  debts ;  and  it  was  meant  that  he  should  pay  over  the  price 
of  the  goods  to  the  plaintiff.  A  just  account  is  not  one  of  pounds, 
shillings,  and  pence,  but  of  the  price  of  the  goods :  good  sense 
has  settled  that. 

Bayley,  J. : 

It  cannot  be  contended  that  an  agent  has  duly  accounted 
unless  he  pays  over  the  full  price. 

Rule  refused. 
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CATT  V.   HOWAED.  1820. 


[81 


(3  Starkie,  3—6.) 

A  declaration  by  one  of  two  partners  is  not  evidence  to  charge  the 
other  with  respect  to  a  transaction  with  that  other  partner  which 
occurred  previously  to  the  partnership,  unless  a  joint  responsibility  in 
the  subject-matter  be  shewn. 

The  plaintiff  having  read  in  evidence  an  entry  from  the  defendant's 
day-book,  the  latter  is  not  entitled  to  read  distinct  entries  in  different 
parts  of  the  book  unconnected  with  the  entry  read. 

Action  for  money  had  and  received  to  the  plaintiffs  use. 

The  action  was  brought  to  recover  the  sum  of  700L  alleged  to 
have  been  advanced  by  the  plaintiff  to  the  defendant  in  the  year 
1806,  for  the  purpose  of  purchasing  a  life  annuity  for  the 

plaintiff. 

*  ♦  ♦  *  * 

It  appeared,  that  in  the  year  1814,  the  defendant  had  taken  a  [  5  ] 
person  of  the  name  of  Gibbs  into  partnership  with  him,  and 
that  an  agent  of  the  plaintiff  had  applied  to  Gibbs  concerning 
the  advance  of  the  money.  It  was  proposed  on  the  part  of  the 
plaintiff  to  give  in  evidence,  answers  made  by  Gibbs  with  respect 
to  the  receipt  of  the  money  by  the  defendant,  the  defendant 
himself  not  being  present;  this  evidence  having  been  ob- 
jected to, 

It  was  insisted  for  the  plaintiff,  that  such  evidence  was  ad- 
missible, the  defendant  being  then  partner  with  Gibbs,  especially 
since  it  was  to  be  presumed  that  Gibbs  came  into  a  share  of  all 
the  debts  and  credits  of  the  defendant,  but 

Abbott,  Ch.  J.  was  of  opinion,  that  the  declarations  of  Gibbs, 
with  respect  to  a  transaction  antecedent  to  the  partnership,  were 
not  admissible  in  evidence  against  the  defendant,  unless  a 
foundation  were  first  to  be  laid,  by  shewing  that  they  were 
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{Gatt       jointly  responsible,  and  that  it  would  be  going  too  far  to  presume 
HowABi).     a  joint  liability,  t 

[  6  ]  The  evidence  was  accordingly  excluded. 

The  plaintiff's  counsel  afterwards  called  for  the  defendant's 
books,  which  were  produced,  and  an  entry  was  read  from  one  of 
them,  viz.  the  day-book.  The  defendant's  counsel  then  insisted 
upon  their  right  to  have  other  distinct  entries  read  from  other 
parts  of  the  same  book,  unconnected  with  the  former ;  but 

Abbott,  Ch.  J.  said,  that  although  the  defendant  was  entitled 
to  have  the  whole  of  the  particular  entry  read,  he  could  not 
insist  upon  reading  distinct  entries  in  different  parts  of  the 
book.     This  was  the  constant  practice  in  cases  of  Qilo  warranto. 

The  entries  were  not  read. 

The  plaintiff  was  afterwards  nonsuited. 


^-  CATT8  AND  Others  v.  HEEBERT  and   Othbrs. 

[  12  ]  (3  Starkie,  12—14.) 

Case  for  negligently  running  foul  of  the  plaintiffe'  yessel.  Defence, 
that  the  defendants'  vesMel  being  at  the  time  on  the  point  of  entering 
Plymouth  harbour,  was  under  the  management  of  a  pilot.  Notwith- 
standing evidence  that  in  fact  a  pilot  had  shortly  before  the  accident 
come  on  board  the  defendants'  ship,  it  is  still  a  question  of  fact  for  the 
jury,  whether,  at  the  time  of  the  accident,  the  defendants'  vessel  was 
under  the  direction  of  the  pilot. 

Action  on  the  case  by  the  plaintiffs,  as  owners  of  the  Suffolk^ 
against  the  defendants  the  owners  of  the  Thalia,  for  an  injury 
done  to  the  plaintiffs'  vessel,  through  the  negligence  of  the 
defendants. 

The  injury  was  clearly  proved  to  have  been  done  by  the  ThaUa 

t  See  Wood  v.  Braddick,  1  Taunt  but  there  the  unity  of  interest  and 

1(4,  9  E.  E.  711,  where  it  was  held  responsibility    continued;     in     the 

that  the  declaration  of  one  partner,  above  case  no   joint  responsibility 

after  the  dissolution  of  the  partner-  was  proved  to  have  existed  at  alL 
ship,  was  evidence  to  charge  another, 
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rmming  foal  of  the  Suffolk  as  she  lay  to,  near  the  breakwater  of       Oattb 
the  harbour  at  Plymouth.     The  defence  was,  that  before  the     hbbbbbt. 
accident  happened,  a  pilot  had  been  taken  on  board  the  defen- 
dants' vessel,  and  that  she  was  then  under  his  management ; 
and  consequently  that  by  the  provisions  of  the  Pilot  Act,t  the 
defendants  were  not  responsible  for  the  mischief  which  ensued. 

It  appeared  that  shortly  before  the  accident  happened,  and 
whilst  the  Thalia  was  two  or  three  miles  distant  from  the  Suffolk, 
and  sailing  at  the  rate  of  about  six  knots  an  hour,  Hooper,  a 
pilot,  *was  taken  on  board ;  but  the  only  witness  who  was  called  [  •is  ] 
on  the  behalf  of  the  defendants  to  prove  this  part  of  the  case, 
stated  that  he  did  not  see  what  Hooper  did  when  he  came  on 
board,  but  stated  that  no  signal  had  been  previously  made  for  a 
pilot.  It  had  been  previously  proved  on  the  part  of  the  plaintiffs, 
that  after  the  accident  had  happened,  the  master  of  the  plaintiffs' 
vessel  had  had  an  interview  on  shore  with  Herbert,  a  co-defen- 
dant and  master  of  the  Thalia;  and  that  on  being  taxed  with 
negligence  in  the  conduct  of  his  vessel,  he  had  merely  desired 
the  witness  not  to  be  insolent.    Under  these  circumstances, 

Abbott,  Gh.  J.  held  that  it  was  still  a  question  of  fact  for  the 
decision  of  the  jury,  whether  the  mischief  had  been  occasioned 
by  the  incapacity  of  the  pilot. 

Scarlett,  for  the  defendants,  addressed  the  jury  on  that  point. 
He  argued  that,  inasmuch  as  it  appeared  that  in  fact  a  pilot  was 
on  board  at  the  time  of  and  previous  to  the  accident,  it  must  be 
presumed  that  the  Thalia  was  then  under  his  management. 
It  would  have  been  an  act  of  madness  in  the  captain  to  continue 
the  management  of  the  vessel,  after  having  taken  a  pilot  on 
board,  particularly  at  a  time  when  the  danger  of  navigation  was 
enhanced  by  the  circumstance,  that  the  breakwater  was  in  an 
unfinished  state.  He  also  observed,  that  the  pilot  himself  would 
have  been  a  competent  witness  for  the  plaintiffs,  although  he 
*could  not  be  called  by  the  defendants  without  a  release.!  [  •u  ( 

t  See  now  Merchant  Shipping  Act,  waive  the  objection  (which  might  in 

1894  (57  &  68  Yict.  c.  60),  8.  633.—  the  then  state  of  the  law  have  been 

B.  C.  made)  to  the  pilot's  competency  as  a 

X  The    plaintifCs   had   offered   to  witness  for  the  defendants. 

B.B. — ^voL.  xxm.  3  c 
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Abbott,  Gh.  J.  in  summing  up  to  the  jury,  stated  that  the  sole 
question  of  fact  was,  whether  the  accident  arose  from  the  in- 
capacity of  any  pilot  to  manage  the  vessel.  It  appeared  that 
Hooper,  a  pilot,  did  come  on  board,  but  it  was  for  the  jury  to 
say  upon  the  evidence,  whether  he  took  upon  himself  the 
management  of  the  vessel.  The  pilot  might  have  been  called  as 
a  witness ;  he  was  originally  a  competent  witness  for  the  plain- 
tiffs, and  they  had  waived  the  objection  which  they  might  have 
insisted  on  against  his  competency  as  a  witness  for  the  defen- 
dants. Neither  party  however  had  chosen  to  examine  him,  and 
therefore  no  inference  was  to  be  drawn  for  or  against  either 
party  from  the  circumstance  that  he  had  not  been  called. 

The  jury  (which  was  a  special  one)  found  that  the  accident  had 
not  been  occasioned  by  the  incapacity  of  the  pilot. 


1821. 

ZanoaHer 
Spring 
AtHzet. 

[35] 


[•36] 


EEX  V.  EVANS. 

(3  Starkie,  35—36.) 

A  libel  is  alleged  to  haye  been  published  with  intent  to  defame  certain 
magistrates,  and  also  to  bring  the  administration  of  jostioe  into  con- 
tempt ;  it  is  sufficient  to  prove  a  publication  with  either  of  these  intentions. 

Thb  indictment  charged  the  defendant  with  having  published 
a  libel  of  and  concerning  certain  magistrates,  with  intent  to 
defame  those  ^magistrates,  and  also  with  a  malicious  intent  to 
bring  the  administration  of  justice  into  contempt. 


Baylby,  J.  informed  the  jury,  that  if  they  were  of  opinion  that 
the  defendant  had  published  the  libel  with  either  of  those 
intentions,  they  ought  to  find  the  prisoner  guilty. 


The  jwy  found  the  defendant  guilty  generally. 
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K.  B.    (AT    NISI    PRIUS)    SITTINGS    AFTER 
EASTER   TERM. 


BUEGUE  AND  Another   v.   FIRMIN  DE  TASTET.  1821. 

(3  Starkie,  63—54.)  Jun^O. 

Where  the  question  is,  whether  A.  (the  defendant),  who  resides  in  [  53  ] 

England,  is  partner  with  B.,  who  resides  in  Spain,  it  is  not  even  primd 
fade  evidence  of  the  fact  to  shew  that  B.  has  long  traded -at  S.  in  Spain, 
under  the  firm  of  A.  and  B.  and  that  A.  for  a  long  time  resided  there, 
and  that  there  was  no  other  person  there  of  that  name. 

This  was  an  action  of  assumpsit,  brought  by  the  two  plaintififs, 
Burgue  and  Antonio  de  Tastet,  against  the  defendant,  to  recover 
•  the  balance  of  a  commercial  account. 

In  order  to  establish  the  partnership  of  Burgue  and  Antonio 
de  Tastet,  it  was  proved  that  Burgue  had  written  letters,  and 
acted  as  a  partner  in  the  firm  of  Antonio  de  Tastet  &  Co.,  at  St. 
Sebastian,  in  Spain.  In  order  to  shew  that  Antonio  de  Tastet 
was  also  a  partner,  it  was  proved  that  Antonio  de  Tastet  had 
resided  at  St.  Sebastian  many  years  ago;  and  a  clerk  in  a 
mercantile  house  in  London  was  called,  who  proved  that  he  had 
corresponded  with  the  house  of  Antonio  de  Tastet  &  Go.  upon 
business,  for  14  years  out  of  the  last  18  years ;  that  during  that 
time  Antonio  de  Tastet  had  visited  England,  and  the  witness  had 
seen  him,  but  had  had  no  conversation  with  him  on  any 
mercantile  affairs.  A  witness  also  stated  that  he  knew  Antonio 
de  Tastet  at  St.  Sebastian,  and  that  there  was  no  other  person 
there  of  that  name. 

The  defendant  had  rendered  an  account  to  Antonio  de  Tastet 
&  Co.  It  further  appeared  that  Antonio  de  Tastet  had  for  some 
time  left  St.  Sebastian,  in  an  infirm  state  of  health. 

On  the  part  of  the  plaintiff  it  was  contended  that  this  was 
sufficient  prima  facie  evidence  of  the  partnership. 

Abbott,  Ch.  J.  was  of  opinion  that  there  was  not  prima  fa/At        [  64  ] 
evidence  to  prove  a  partnership:  it  appeared  that  Antonio  de 
Tastet  had  resided  at  St.  Sebastian,  but  there  was  no  evidence  to 

3  0  2 
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prove  that  he  had  ever  been  engaged  in  trade  at  all.  It  was  well 
known  to  be  a  very  common  thing  to  use  the  name  of  a 
particular  person  in  a  firm  long  after  the  death  of  that  person. 
It  was  too  much  to  infer,  from  a  mere  similarity  of  names,  that 
Antonio  de  Tastet  was  a  partner,  when  there  was  no  evidence  to 
shew  that  he  had  ever  engaged  at  all  in  the  transactions  of  the 
house.  Some  clerk,  or  other  person  concerned  in  the  manage- 
ment of  the  business,  ought  to  have  been  called. 

Plaintiff  nonsuited. 


K.   B.    (AT    NISI    PRIUS)    SITTINGS   AFTER 
TRINITY    TERM. 


1821. 
Tori 

[60] 


DOE  DEM.   BEANLAND  and  Others  v.   HIRST, 

(3  Starkie,  60—61.) 

A  deed  of  conveyance  under  whicli  the  lessor  of  the  plaintiff  claims 
title  in  ejectment  is  proved  to  have  been  altered  in  a  material  part  since 
the  execution :  it  seems  that  the  deed  is  still  admissible  in  evidence. 

Ejectment  to  recover  certain  beds  of  coal. 

The  lessors  of  the  plaintiff  relied  on  the  evidence  of  ownership, 
afforded  by  proof  of  their  title  to  the  soil,  the  defendant  insisting 
that  the  coals  had  long  been  severed  and  adversely  possessed  by 
those  under  whom  he  claimed. 

In  order  to  prove  their  title  to  the  surface,  the  lessors  of  the 
plaintiff  produced  a  deed,  dated  in  the  year  1805,  purporting  to 
convey  the  estate  from  Dr.  Hulme,  the  then  owner,  to  Milnes  and 
Bottomly,  two  of  the  lessors  of  the  plaintiff. 

This  deed,  which  purported  to  convey  the  land,  contained  a 
reservation  and  exception  of  all  coals,  &c.  which  had  theretofore 
been  granted  to  Joseph  Hirst,  *  *  and  two  other  persons  of  the 
names  of  Aydon  and  Elwell.  It  was  satisfactorily  proved,  that 
at  the  time  when  the  deed  was  executed,  the  word  "  maltster  "  had 
followed  immediately  after  the  name  of  Joseph  Hirst,  and  that 
the  word  "  maltster  "  had  been  subsequently  erased,  audits  place 
supplied  by  three  asterisks. 
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Baylbt,  J.  was  at  first  inclined  to  the  opinion  that  the  deed     Dos  dem. 
had  been  rendered  wholly  inoperative  *by  this  mutilation ;  but  v, 

after  consulting  with  Holboyd,  J.  who  was  of  opinion,  that       Hieot. 
although  the  deed  was  void,  the  estate  which  had  originaUy 
passed  by  the  deed  remained  still  vested,  he  admitted  the  deed  to 
be  read,  t 

The  defendant  afterwards  had  a  verdict. 


WIHEN   V.   LAW.  1821 

(3  Starkie,  63—64.) 


An  entry  in  the  register  of  the  chiiBtening  of  a  child,  as  to  the  time 
of  birth,  is  not  of  itself  evidence  of  the  age. 

Thb  question  was  as  to  the  age  of  the  defendant. 

On  the  part  of  the  defendant  to  prove  his  infancy  at  a 
particular  time,  the  register  of  his  christening  was  produced, 
from  which  it  appeared  that  he  was  christened  in  the  year 
1807 ;  but  the  entry  also  stated  that  he  was  bom  in  the  year 
1799. 

Bayley,  J.  was  of  opinion,  that  the  entry  relating  to  the  time 
of  his  birth  was  not  evidence  of  the  fact ;  it  did  not  appear  upon 
whose  information  the  entry  had  been  made,  and  the  clergyman 
who  made  the  entry  had  no  authority  to  make  inquiry  con- 
cerning the  time  of  birth,  or  to  make  any  entry  concerning  it  in 
the  register. 

The  jury  found  for  the  plaintiff;  and  in  the  ensuing  Term, 
Marryat  moved  for  a  new  trial,  contending  that,  at  all  events, 
the  entry  was  evidence  to  confirm  the  statement  of  the  mother, 

t  Where  a  thing  lies  in  livery  a  2  Show.  28 ;  Boll.  Ab.  29.    But  it  is 

deed  is  evidence,  although  the  seal  otherwise  when  the  thing  to  which 

be  torn  off ;  for  the  deed  is  only  the  title  is  claimed,  as  a  water-course, 

evidence  of  transferring  the  posses-  lies  in  grant,  for  a  man  cannot  claim 

sion,  which,  being  once  transferred  a  thing  lying  in  solemn  agreement 

by  livery,  does  not  return.  Pal.  403;  but  by  solemn  agreement.    3  Buls. 

Vent.  14 ;  2  Eebb.  656 ;  2  Lev.  220 ;  79 ;  BoU.  B.  188. 


[63] 
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WiHEN      who  had  been  examined  as  a  witness  for  the  defendant  at  the 
LaV.       trial. 

But  the  Court  were  of   opinion,  that  the  entry  was  not 

t  '64  ]       evidence  to  prove  the  age  of  the  party ;  it  *was  nothing  more 

than  something  told  to  the  clergyman  at  the  time  of    the 

christening,  concerning  which  he  had  not  power  by  law  to  make 

an  entry  in  the  register.     He  had  neither  the  authority  nor  the 

means  of  making  an  entry.    If  it  had  appeared  that  the  entry 

had  been  made  by  the  direction  of  the  mother,  it  might  perhaps, 

if  required,  have  been  read  in  evidence,  for  the  purpose  of 

confirming  her  testimony;  but  even  then  it  would  have  amounted 

to  nothing  more  than  a  mere  declaration  by  her  as  to  the  age  of 

her  son,  made  at  a  time  when  there  was  no  motive  on  her  part 

to  misrepresent  his  age. 

Rule  refused. 


1821. 

LaiMOSter 
Atiizet. 

[64] 


[•66] 


FLETCHEE  and  Others,    Assignees    of    PAREY,  v. 

BEADDYLL. 

(3  Starkie,  64->6o.) 

The  date  in  the  post-mark  upon  a  letter  is  primd  fad^  evidenoe  that 
the  letter  existed  at  the  time  of  that  date ;  but  it  should  be  proved  that 
the  letter  bears  the  genuine  post-mark  used  by  the  office  whose  stamp 
it  purports  to  bear  at  the  time. 

This  was  an  action  by  the  plaintiffs,  as  the  assignees  of  Parry 
and  another,  bankrupts. 

In  order  to  prove  an  act  of  bankruptcy  by  one  of  the 
bankrupts,  a  letter  written  by  him  to  another  of  the  bankrupts 
was  proposed  to  be  read  in  evidence. 

This  was  objected  to,  on  the  ground  that  evidence  ought  first 
to  be  given  to  shew  that  the  letter  ^existed  previous  to  the  date 
of  the  bankruptcy  of  the  writer.  It  was  then  proposed,  on  the 
part  of  the  plaintiffs,  to  prove  that  the  letter,  which  was  dated 
from  Wakefield,  bore  the  genuine  stamp  used  by  the  post-office 
at  Wakefield,  which  contained  a  date. 


HoLROYD,  J.  was  of  opinion,  that  the  post-mark  upon  the  letter 


voL.xxin.]         1821.    K.  B,    8  STAEKIE,  65. 


759 


-^BkS  prima  facie  evidence  as  to  the  existence  of  the  letter  at  the 

time  of  the  date,  and  the  post-mistress  from  the  post-office  at 

Lancaster  was  examined,  in  order  to  prove  that  the  letter  bore 

the  stamp  used  by  the  post-office  at  Wakefield  at  the  time  of 

the  date. 

The  plaintiffs  obtained  a  verdietA 


Fletoheb 

V. 

Bbaddtll. 


MASSEY  V.  KNOWLES  and  Othebs. 

(3  Starkie,  65—66.) 

A  plaintiff  oannot  reoover  against  several  defendants  as  overseers  of  a 
parish  for  money  lent  to  one  of  them  in  his  capacity  of  overseer,  unless 
the  rest  have  all  expressly  promised  to  repay  the  money. 

This  was  an  action  of  assumpsit  to  recover  inter  alia  for  certain 
money  alleged  to  have  been  lent  by  the  plaintiff  to  the  defen- 
dants. 

The  defendants  had  been  joint  overseers  of  a  parish,  and  the 
action  was  brought  against  all  the  defendants  to  recover  sums  of 
money  lent  by  the  plaintiff  to  one  of  them,  in  his  capacity  of 
overseer;  but 

Baylby,  J.  held  that  it  was  contrary  to  the  duty  of  an  overseer 
to  borrow  money  for  parochial  purposes;  and  that  the  other 
defendants,  in  the  absence  of  any  express  promise  to  repay  the 
money,  were  not  liable. 


t  In  -B«c  V.  WaUon,  1  Camp.  216, 
it  is  said  to  have  been  held,  that  the 
post-mark  upon  a  letter  did  not  afford 
even  primd  fcicie  evidence  to  prove 
that  the  letter  had  been  put  into  the 


post-office  at  the  place  denoted  by  the 
post-mark ;  but  in  Bex  v.  Johnson,  8 
B.  B.  597  (7  East,  65),  such  evidence 
was  admitted. 


1821. 
ZanMtter 


AuUes. 

[66] 


[66] 
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K.  B.    (AT  NISI    PRIUS)   SITTINGS    AFTER 
HILARY    TERM. 


im.  TATLOB  v.  GLASSBEOOKf 

Ian<,a»ter  (3  Starkie.  76.) 

^?ring  ^  attorney  resident  at  a  distance  from  W.,  and  who  carries  on 

business  there  by  means  of  an  articled  clerk,  cannot  recover  in  respect 
L  '  ^  J  of  business  transacted  there  by  the  derk  alone. 

This  was  an  action  brought  on  an  attorney's  bill  to  recover  for 
business  done  in  executing  a  warrant  of  attorney,  and  an  assign- 
ment of  some  property  to  the  defendant. 

It  appeared,  on  cross-examination,  that  the  plaintiff  resided  at 
Liverpool,  but  carried  on  business  at  Wigan  by  the  agency  of  an 
articled  clerk,  by  whom  the  business  had  in  fact  been  transacted. 
It  also  appeared,  that  the  defendant  had  taken  possession  of  the 
property  under  the  assignment. 

It  was  objected,  that  under  these  circumstances  the  plaintiff 
was  not  entitled  to  recover ;  and  the  case  of  Hopkinson  v.  Smith 
was  referred  to,  in  which  Baylet,  J.  had  ruled  the  same  point  at 
York. 

HOLBOYD,  J. : 

A  party  may  frequently  be  placed  in  great  jeopardy  in  conse- 
quence of  his  business  not  having  been  transacted  by  a  person  of 
competent  skill  and  experience.  The  warrant  of  attorney  in  this 
case  may  not  have  been  properly  filled  up,  and  the  assignment 
in  consequence  may  be  void.  I  am  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover. 

Plaintiff  nonsuited. 

t  Cp.  Howarth  t.  Brearley  (1887)         t  1  Bing.  13  (to  be  reported  in  24 
19  Q.  B.  D.  303,  66  L.  J.  Q.  B.  643,      E.  E.) 
a  decision  on  the  Medical  Act,  1868. 
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K.  B.    (AT    Nisi    PRIUS)    SITTINGS   AFTER 
EASTER    TERM. 


FARRANT  v.  .  J«« 

(3  Starkie,  130—131.)  _1_ 

[ISO  ' 
, ^..  ^w.  -c, , w  o -.  -^. , ^ -^ 

chaser  is  liable  to  B.  in  troyer,  although  he  has  purchased  the  goods 
from  the  sheriff  at  a  public  sale. 

Troybb  for  converting  the  plaintifiTs  goods. 

The  goods  in  question  being  the  property  of  the  plaintiff  had 
been  seized  by  the  sheriff  under  an  execution  against  Richards, 
and  had  been  purchased  by  the  defendant  at  the  sale  by  the 
sheriff. 

Scarlett  contended^  that  the  defendant,  having  purchased 
the  goods  from  the  sheriff  at  a  public  sale,  was  not  liable  in  an 
action  of  trover ;  that  the  sale  was  valid,  although  the  sheriff,  or 
the  plaintiff  in  the  action,  at  whose  suit  the  execution  issued, 
might  be  liable  to  the  plaintiff  in  the  present  action.  Sales  by 
the  sheriff  had  been  so  much  protected,  that  even  where  the 
proceedings  had  been  set  aside  upon  a  writ  of  error  brought,  the 
sale  itself  had  been  held  to  be  valid. 

Abbott,  Ch.  J. : 

The  sale  is  binding  in  those  cases  only  where  the  sheriff  seizes 
and  sells  as  directed  by  the  writ.  Here  the  authority  is  as  to 
the  goods  of  Richards  ;  but  the  sheriff  seizes  and  sells  the  goods 
of  the  plaintiff,  which  he  was  not  authorised  to  do.  If  the  sheriff, 
under  an  execution  against  A.,  sell  the  goods  of  B.,  he  is  liable 
to  the  latter. 

Scarlett  then  proposed  to  prove  that  the  plaintiff  had  leased      [  i^^  "^ 
the  goods  in  question,  consisting  of  machinery,  to  Richards, 
together  with  the  mill,  in  which  the  machinery  was  put  up  to  be 
used  in  that  mill ;  and  that,  therefore,  the  plaintiff  could  not 
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F^BRAUT 


recover  according  to  the  case  of  Gordon  v.  Harper^  4  R.  R.  869 
(7  T.  R.  9),  where  it  was  held,  that  where  goods  leased  as  furni- 
ture with  a  house,  had  been  wrongfully  taken  in  execution  by  the 
sheriff,  the  landlord  could  not  maintain  trover  against  the  sheriff, 
pending  the  lease. 

Abbott,  Gh.  J. : 

The  sheriff,  after  he  had  seized,  might  have  transferred  the 
interest  of  Richards  in  the  goods ;  but  by  the  terms  of  the  agree- 
ment, the  machinery  was  demised  to  be  used  in  the  mill ;  and  I 
doubt  whether,  after  the  removal  of  the  machinery  it  would  not 
become  the  property  of  the  landlord,  in  analogy  to  the  case  of 
trees  leased  with  the  land  :  as  soon  as  these  are  severed  from  the 
freehold  the  landlord  may  maintain  trover  against  one  who 
removes  theuL  Upon  this  point,  however,  I  give  no  decided 
opinion  :  upon  the  first  point  I  am  very  clear. 

Verdict  for  the  plaintiff. 


1822. 

[182] 


Ex  PAKTE   LYNE. 

(3  Starkie,  132.) 

A  witness  is  not  privileged  from  arrest  by  his  bail  on  his  return  from 
giving  evidence. 

Ltn£,  a  witness,  who  had  given  evidence  in  a  cause,  was 
immediately  after  the  trial  taken  by  his  bail,  for  the  purpose  of 
being  surrendered. 

Chitty  moved  that  he  should  be  discharged,  on  the  usual 
ground,  that  a  witness  is  privileged  from  arrest  eundo  morando 
et  redeundo,  but, 

Abbott,  Gh.  J.  held  that  this  differed  from  the  case  of  a  witness 
arrested  originally  on  mesne  process,  as  a  witness  who  had  given 
bail  was  always  supposed  to  be  in  custody  of  his  bail,  even  whilst 
he  was  attending  as  a  witness  in  court ;  and  therefore,  in  the 
absence  of  any  authority  to  shew  that  a  witness  under  the 
present  circumstances  was  privileged  from  arrest,  declined  to 
interfere. 
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ALFEED  V.   HOENE.t 

(3  Starkie,  13^—137.)  1822. 

A  parcel  is  deliyered  by  the  plaintiff's  agent  at  Wisbech  to  the  "^ 

defendant,  to  be  carried  to  the  plaintiff,  who  resides  in  London ;  it  is  L  ^^  J 
sufficient  for  the  defendant  to  proye  that  the  plaintiff  in  London  has 
receiyed  notice  that  the  defendant  would  not  be  responsible  for  goods 
exceeding  51.  in  yalue,  unless  entered  and  paid  for,  without  proving  any 
notice  to  the  agent  in  the  country,  especially  if  the  terms  of  the  notice 
extend  to  deliveries  to  agents  in  the  country. 

The  mere  circumstance  that  the  defendant's  agent  received  the  parcel, 
after  notice  that  its  value  was  considerable,  does  not  amotmt  to  a  waiver 
of  the  notice. 

This  was  an  action  of  assumpsit  against  the  defendant,  a 
carrier,  for  the  loss  of  goods. 

The  plaintiffs,  who  were  jewellers  residing  in  London,  were  in 
the  habit  of  receiving  goods  from  an  agent  of  theirs  at  Wisbech, 
and  the  present  action  was  brought  to  recover  the  sum  of  222. 
and  upwards,  being  the  value  of  a  parcel  of  coral  necklaces,  sent 
by  the  defendant's  coach,  directed  to  the  plaintiffs  in  London. 

It  was  proved  that  the  parcel  in  question  was  delivered  by  the 
servant  of  the  plaintiffs'  agent  at  the  Rose  and  Grown  inn,  in 
Wisbech,  from  which  the  defendant's  coach  set  out,  and  that 
la.  6d.  was  paid  for  the  carriage,  and  twopence  for  the  booking. 
The  parcel  was  afterwards  delivered  by  the  landlady  to  the 
coachman,  and  she  informed  him  at  the  time  that  she  believed 
it  to  be  of  value.    The  package  was  afterwards  lost. 

On  the  part  of  the  defendant  it  was  proved,  that  the  plaintiff 
had  received  printed  notices  in  London  from  the  Golden  Gross, 
Charing  Gross,  the  inn  from  which  the  coach  set  out,  announcing 
in  the  usual  form,  that  the  defendant  would  not  be  liable  for  any 
goods  exceeding  51.  in  value,  unless  paid  for  accordingly, 
delivered  either  there  or  to  their  agents  in  the  country. 

It  was  contended  on  behalf  of  the  plaintiff,  that  *this  was      [  ^187  ] 
insufficient  without  proof  that  Lefevre,  the  plaintiffs'  agent  at 
Wisbech,  had  received  such  a  notice ;  but 

Abbott,  Gh.  J.  held,  that  it  was  sufficient  to  prove  that  the 
plaintiff  himself  had  received  the  notice,  especially  as  the  very 

t  Mayhew  v.  Eame$  (1825)  3  B.  &  C.  601. 
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Alprjeo      terms  of  the  notice  extended  to  the  delivery  of  goods  to  agents  in 
HoBXB.      til©  country. 

It  was  then  insisted  by  the  plaintiffs'  counsel,  that  the  taking 
of  the  parcel  by  the  defendant's  agent,  after  notice  of  the  value 
of  the  contents,  amounted  to  a  waiver  of  the  notice ;  but 

Abbott,  Gh.  J.  was  of  opinion  that  this  circumstance  did  not 
amount  to  a  waiver ;  and  said,  that  there  was  no  case  in  which 
it  had  been  decided,  that  the  effect  of  a  notice  had  been  done 
away  with  by  the  mere  circumstance  that  the  carrier  knew  the 
value  of  the  contents  of  the  parcel. 

The  plaintiff  was  nonsmted. 


K.   B.    (AT    NISI    PRIUS)    SITTINGS  AFTER 
TRINITY    TERM. 


1822.  WILSON  V.   TUCKEE,   Administratbix. 

^^^-  (3  Starkie,  154—156.) 

[  1^4  ]  [This  case  will  be  reported  in  its  place  with  Dowling  and 

Eylands'  Nisi  Prius  reports.] 


K.  B.   (AT    NISI    PRIUS)   SITTINGS    AFTER 
MICHAELMAS    TERM. 


1822  JOHNSON  V.   HILL. 

^^7.  (3  Starkie,  172—175.) 

[  172  ]  A.,  under  colour  of  a  legal  proceeding,  haying  wrongfully  seized  the 

horse  of  B.,  takes  it  to  an  inn  where  it  is  kept  for  several  days.  C,  the 
landlord,  refuses  to  deliver  up  the  horse  to  B.  upon  a  demand  made 
soon  after  the  delivery  to  him,  but  a  few  days  afterwards  offers  to  give 
up  the  horse  to  B.  on  being  paid  the  sum  of  10«.  for  the  keep.  C.  has  a 
lien  upon  the  horse  for  the  keep,  unless  he  knew  that  A.  was  a  wrong- 
doer in  seizing  the  horse. 

Trover  for  a  cart  and  horse. 

It  appeared  that  as  the  servant  of  the  plaintiff  was  driving  his 
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cart  in  the  neighbourhood  of  *Highgate,  the  name  of  the  plaintiff  Jouhron 
having,  by  accident,  fallen  from  the  cart,  a  person,  of  the  name  hill. 
of  Fritchard,  took  the  cart  and  horse  to  an  inn  kept  by  the  [  «i73  ] 
defendant  in  the  neighbourhood.  Fritchard  had  some  refresh- 
ment at  the  defendant's  house,  and  directed  the  horse  to  be  put 
in  the  defendant's  stable.  He  then  sent  the  plaintifiTs  servant 
to  his  master  with  a  note,  requiring  the  payment  of  the  sum  of 
40^.  for  not  having  his  name  on  the  cart.  The  servant  returned 
with  a  refusal,  and  demanded  the  horse  and  cart,  both  from 
Fritchard  and  also  from  the  defendant  separately,  but  they  both 
refused  to  give  up  the  cart  and  horse.  A  few  days  afterwards 
the  parties  appeared  before  a  magistrate  upon  a  complaint 
lodged  by  Fritchard,  for  not  having  the  owner's  name  upon  the 
cart,  and  the  complaint  was  dismissed,  and  the  defendant 
offered  to  restore  the  horse  and  cart  to  the  plaintiff  on  being  paid 
the  sum  of  10s.  for  the  keep  of  the  horse  up  to  that  time.  This, 
however,  the  plaintiff  refused  to  pay,  and  afterwards  brought  the 
present  action,  without  any  tender  in  respect  of  the  keep  of  the 
horse. 

On  the  part  of  the  plaintiff  it  was  insisted  that  the  defendant 
had,  under  the  circumstances,  no  lien  on  the  horse  for  the  charge 
of  keeping  him.  Fritchard  was  a  wrong-doer  in  seizing  the 
horse  and  cart,  as  the  Highway  Act  did  not  authorise  any  seizure 
for  omitting  to  place  the  owner's  name  on  *a  cart,  and  the  [•iTi] 
defendant  was  equally  a  wrong-doer  in  detaining  the  property. 

Scarlett,  for  the  defendant,  insisted,  that  he  was  entitled  to 
be  paid  for  the  horse's  keep,  notwithstanding  any  illegality  on 
the  part  of  Fritchard.  It  had  been  held  by  all  the  Judges,  that 
even  in  the  case  where  a  robber  had  brought  a  horse,  which  he 
had  stolen,  to  an  inn,  the  innkeeper  was  entitled  to  receive 
compensation  from  the  owner  before  the  latter  could  insist  on  a 
re-delivery  to  himself. 

Abbott,  Gh.  J.  said  that  he  had  no  doubt  as  to  the  law  as 
stated ;  but  that  the  question  was,  whether  the  defendant  knew, 
at  the  time  when  the  horse  was  delivered  into  his  custody,  that 
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JoHvsoN     Pritchard  was  not  the  owner  of  the  property,  but  a  mere  wrong- 
Hill.       doer;  if  he  knew  that  fact,  he  made  himself  a  party  to  the 
wrongful  act  of  Pritchard,  and  could  not  insist  on  any  recom- 
pense for  keeping  the  horse. 

The  defendant's  counsel  then  addressed  the  jury,  insisting 
that  there  was  no  sufficient  evidence  to  shew  that  the  defendant 
was  at  all  cognizant  of  the  previous  circumstances. 

Abbott,  Ch.  J.  left  it  to  the  jury,  according  to  the  opinion 
already  given,  to  say,  whether  they  could  infer  a  knowledge  on 
[*176]      the  part  of  the  defendant  *that  Pritchard  was  a  wrong-doer, 
there  being  no  direct  evidence  of  the  fact. 

Verdict  for  the  plaintiff ,  damages  151. 


[178] 


1822.  LACON  V.  HIGGINS. 

(3  Starkie,  178.) 

[This  case  will  be  reported  in  its  place  with  Dowling  and 
Rylands'  Nisi  Prius  reports.] 


1828.  ASHFOKD,   Administrator  op  HOWE  v.  PEICE. 

^on^.  (3  Starkie,  185—186.) 

[  186  ]  [Tms  case  will  be  reported  in  its  place  with  Dowling  and 

Rylands'  Nisi  Prius  reports.] 
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COOK  V.  COLLTNGEIDGE-t 

(27  Beavan,  456-459.)  1826. 

The  operative  part  of  the  decree  in  this  case  (p.  155  above)  is  as        r  453  -t 
follows : — 

His  Lordship  doth  order,  that,  with  the  following  declarations  and 
direction,  it  be  referred  back  to  the  Master  to  review  his  report,  viz. : — 
His  Lordship  doth  declare,  that  in  this  case  the  partnership  expired 
by  effluxion  of  time,  and  that  there  exists  no  obligations  restraining  the 
partners,  or  any  of  them,  from  carrying  on  the  same  business  or  trade 
as  that  in  which  they  were  engaged  in  the  partnership  which  has  so 
expired,  and  forming  a  new  establishment  or  establishments  in  the  same 
business  or  trade,  after  the  sale  of  the  business  or  trade  of  the  late 
partnership  is  made :  And  his  Lordship  doth  declare,  that  there  exists 
no  obligation  upon  any  of  the  said  partners  to  restrain  them  from 
uniting  in  a  new  partnership  after  such  sale,  in  the  said  business  or 
trade,  with  any  other  of  the  said  partners,  or  any  other  persons,  after 
such  sale :  And  his  Lordship  doth  declare,  that  the  claim  therefore,  to 
have  any  estimated  value  put  upon  any  subject  that  can  be  considered 
as  described  by  the  term  "  goodwill ''  cannot  be  supported  upon  the  same 
grounds  or  principles  as  those  upon  which  a  compensation  or  value  was, 
in  this  establishment,  received  from  a  partner  buying  the  share  of  a 
partner  going  out  of  business  of  this  establishment,  and  retiring  from 
trade  and  business  altogether :  And  his  Lordship  doth  declare,  that,  in 
thiH  case,  if  the  property  of  the  present  establishment  is  sold,  and  the 
present  partners,  or  any  of  them,  with  any  other  or  others  of  them  or 
other  persons,  engage  in  a  new  establishment  carrying  on  the  same 
trade  or  business  (which  they  are  fully  at  liberty  to  do),  it  is  obvious, 
that  if  by  "  goodwill "  is  meant  the  value  of  the  chance  that  the  customers 
of  partners  ^retiring  altogether  will  deal  with  those  who  purchase  from 
such  retiring  partners  and  succeed  to  their  establishment,  a  goodwill  of  r  ^459  1 
that  nature  cannot  be  valued  on  the  same  principle,  as  where  the 
persons  retiring,  but  not  retiring  altogether,  from  trade,  have  also  a 
chance,  and  a  great  chance,  of  canying  the  old  customers  into  their 
new  establishment,  which  must  most  materially  affect,  if  it  does  not 
destroy,  the  chance  that  the  persons  purchasing  the  old  establishment 

t  Eeferred  to  by  Lord  Herschell,  Trego  v.  Hunt,  '96,  A.  C.  7,  18. 
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will  retain  many  of  the  customerB  of  the  old  establishmeiit :  And  his 
Lordship  doth  declare,  that,  on  the  other  hand,  though  the  value  of  the 
chance  that  such  customers  can  be  retained  by  those  who  purchase  the  old 
establishment  cannot  be  the  subject  of  estimate,  it  was  going  on  too  far,  to 
hold  that  chance  is  to  be  treated  as  of  no  speculative  value,  or  of  none, 
to  be  regarded  in  the  sale  :  and  doth  declare,  it  therefore  appears  to  be 
reasonable,  that  if  the  partners  in  the  old  establishment  are  to  be 
allowed  to  stand  amongst  the  proposed  purchasers  of  its  property,  in 
order  to  bring  the  interests  to  sale  fairly  (which  interests  include  the 
real  property  and  leasehold  and  all  other  tangible  subjects,  and  the 
contracts  for  building  coaches,  and  contracts  for  jobbing  coaches,  or  any 
interests  besides  that  can  be  enumerated  as  belonging  to  the  said 
subjects  of  sale  not  under  the  term  "  goodwill  ** ),  other  persons  proposing 
to  buy  should  have  as  reasonable  good  information  as  the   present 
partners,  if  they  propose  to  buy ;  and  if,  in  addition  to  the  specification 
of  articles  which  can  be  enumerated,  they  are  informed  of  the  last  three 
or  four  years'  profits,  and  who  are  the  persons  that  are  the  customers  of 
the  present  concern,  they  may  then  speculate  (as  far  as  the  nature  of 
the  transaction  can  admit  of  them  speculating)  prudently,  what  they 
will  give  for  the  chance  of  retaining  the  old  customers,  or  any  of  them, 
having  regard  to  the  fact  that  the  old  partners  are,  or  some  of  them 
are,  about  to  engage  in  the  same  business,  and  may  attract  to  their  new 
establishment  those  customers,  many  or  some  of  them:    And  doth 
declare,  that  no  Court  can  prevent  the  late  partners  firom  engaging  in 
the  same  business,  and  therefore  the  sale  cannot  proceed  upon  the  same 
principles  as  if  a  Court  could  prevent  their  so  engaging:  And  doth 
declare,  that  in  this  case,  as  it  appears  to  this  Court  to  be  circum- 
stanced, the  valuation  and  estimate  is  and  can  only  be  that  which  every 
bidder,  according  to  his  own  speculations,  can  fancy  to  be  the  worth  of 
his  chance  of  retaining  old  customers,  and  their  not  following  the  old 
partners,  or  any  of  them,  into  a  new  establishment :  And  doth  declare, 
that  it  seems  to  this  Court  also,  in  the  circumstances  of  this  case,  to 
be  advisable  to  allow  the  old  partners,  or  any  of  them,  or  any  persons 
interested,  to  bid  for  or  propose  to  be  buyers  of  the  concern.! 

t  Beg.  Lib.  A.,  1824,  fol.  561. 
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ACCOXmr  STATJSI>— No  existing  debt.-^A  defendant  was  held  not 
to  be  liable  on  a  count  upon  an  account  stated,  where  the  declaration  did 
not  shew  any  debt  to  be  due.     Whitehead  y,  Howard    .        .        .        .471 

ACCUMX7LATI0N.     See  WiU,  1. 

ACTION — To  enforce  contribution  by  persons  who  had  agrreed  to 
jointly  prosecute  suit. — A  bill  to  enforce  contribution  under  an  agree- 
ment by  owners  and  occupier^  of  Jond  in  a  parish,  *to  defend  and  prosecute 
tithe  suits  at  joint  expense,  dismissed  upon  doubtful  evidence  and  long 
delay. 

-  Persons  haying  a  common  interest  may  agree  to  unite  in  a  defence,  but 
the  agreement  must  not  go  beyond  the  common  object.    Stone  y.  Yea  .     114 

ADMINISTBATION— 1.  Creditor's  suit— Costs.— In  a  creditor's  suit, 
it  appearing  that  there  were  no  assets  applicable  to  the  payment  of  the  plain- 
tiff's debts,  the  plaintiffs  were  ordered  to  pay  the  costs.  But  other  creditora 
entitled  to  a  specie  lien  hayins  proved,  were  ordered  to  pay  the  costs  of  tiie 
proceedings  relative  to  their  debts. 

The  direction  -for  creditors  coming  in  imdor  a  decree  to  contribute  to  the 
costs,  is  not  enforced  in  practice,    ffluett  v.  Jeseop        ....      35 

2.  Bnglish  decree— Irish  creditor's  suit — ^Injunction.— After  a 

decree  for  the  administration  of  a  testator's  estate  in  Endand  and  Ireland, 
on  incumbrancer  upon  the  Irish  estate  having  come  in  and  proved  his  debt, 
was  restrained  from  i>roceeding  in  a  creditor's  suit,  instituted  by  him  in  the 
Court  of  Chancery  in  Ireland.  BeaticJiamp  v.  The  Marquis  of  Huntley. 
Clarke  v.  The  Earl  of  Ormonde 143- 

And  see  Executor,  4. 

ANKT7ITY— 1'.  Sale  of— Breach  of  contract. — ^Where  damages  in  an 
action  at  law  for  breach  of  a  contract  to  sell  a  chattel  would  be  an  insufficient 
remedj  for  the  buyer,  although  a  sufficient  remedy  for  the  seller,  a  demurrer 
to  a  bill  by  the  seller  for  a  specific  performance  was  overruled,  because  the 
remedy  in  equity  must  be  mutual  for  buyer  and  seller. 

The  nature  of  the*  property  sold  may  make  time  of  the  essence  of  a  con- 
tract.    Withy  v.  Cottle 187 

2.  Specific  performance  after  death  of  annuitant. — ^The 

Court  will  decree  a  specific  performance  of  a  contract  for  sale  of  a  life 
annuity,  though  the  annuitant  be  dead  at  the  time  of  the  decree.  Kenney 
V.   Wexham    .         .         .    • 243 

And  see  Deed,  1. 

ABBITBATION— 1.  Award  of  money  to  third  person  for  use  of 
party. — ^An  award  that  money  shall  be  paid  to  a  stranger  for  the  use  of  one 
of  the  parties  to  the  submission,  is  sufficient.     Snook  v.  Hellyer    .        .741 

2.  Award  without  calling  any  evidence. — Award,  in  an  action 

for  not  repairing,  made  by  arbitrators  upon  view  of  the  premises  without 
calling  the  parties  before  them,  will  be  set  aside.    Anonymous      .        .741 
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ABBITBATION— 3.  Bankruptcy  of  party  before  award— Revo- 
cation of  Bubmission. — Where  a  case  was  referred  by  order  of  Nisi  Prius, 
and  after  the  reference,  but  before  the  making  of  the  award,  the  plaintiff 
became  bankrupt:  Held,  that  this  was  no  revocation  of  the  submission, 
and  that  the  arbitrator  having  awarded  a  verdict  for  the  defendant  had 
done  right.    Andrews  v.  Palmer 267 

4.  Discovery  of  farther  evidence  a«  ground  for  setting  aside 

award. — Under  what  circumstances  the  Court  will  set  aside  an  award, 
where  it  is  suggested  that  new  evidence  has  been  discovered.  Eardley  v. 
(Hhy 740 

5.  Reference  to  umpire  of  one  point  only. — Upon  a  submission 

to  arbitrators  empowering  them,  if  they  did  not  make  their  award  by  a  time 
stated,  to  appoint  an  umpire;  an  award  by  the  arbitrators  and  umpire 
stating  that  tney  could  not  agree  on  one  pomt,  which  they  referred  to  the 
umpire,  and  that  he  determined  it,  &c.  is  bad,  for  the  whole  matter  should 
have  been  referred  to  the  umpire.     Tollit  v.  Saunders  .        .        .        .    732 

And  see  Insurance  (Marine),  4. 

ABBEST— 1.  Privilege— Deputy  Governor  of  Tower.— An  arrest 
within  the  Tower  would  be  bad.  But  the  Deputy  Governor  is  not  privileged 
as  such.    Batson  v.  McLean 742 

2.  Of  witness. — A  witness  is  not  privileged  from  arrest  by  his 

bail  on  his  return  from  giving  evidence.    Ex  parte  Lyne       .        .        .    762 

ASSIGNMENT—  1 .  Illegal— Of  profits  of  public  office. — ^An  assign- 
ment by  way  of  indemnity  of  the  profits  of  all  the  o£Bces  of  trust  commis- 
sions, &c.  which  the  defendant  may  acquire  is  good,  as  to  all  offices  which 
may  be  legally  assigned.    Harrington  v.  Kloprogge  ....     539,  n. 

^—  2. An  assignment  to  trustees  of  all  the  emoluments  and 

profits  which,  during  the  life  of  A.  and  his  continuing  to  hold  the  office  of 
clerk  of  the  peace,  should  arise  or  become  due  to  him  as  clerk  of  the  peace, 
or  in  respect  of  his  office,  after  deducting  the  salary  or  allowance  of  his  deputy 
for  the  time  being,  upon  trust,  to  pay  tne  interest  arising  on  certain  (&bts 
due  from  A.,  and  from  time  to  time  render  the  surplus  and  residue,  after 
satisfying  the  trusts  to  A.«  is  invalid.     Palmer  v.  Bate  .        .        ,        .535 

AT7CTI0NESB,  liability  for  price  of  goods  sold.  See  Sale  of 
Goods,  3. 

BANXBUPTCY — 1.  Proof— Mutual  accommodation  bills  drawn 
by  two  insolvent  firms. — ^Where  part  of  the  account  between  two  mer- 
cantile houses  which  became  bankrupt,  consists  of  biUs  that  may  be  proved 
against  both  estates,  there  can  be  no  proof  in  respect  of  those  bills  as 
between  the  two  houses,  unless  there  is  a  surplus  after  satisfying  the  holders 
of  the  bills.    Ex  parte  Bawson  ;  Ex  parte  Lloyd 51 

2.  Protected  payment  by  creditor  in  ignorance  of  bank- 
ruptcy.— ^The  issuing  a  commission  of  bankruptcy  is  not  of  itself  sufficient 
notice  to  aU  the  world  of  a  prior  act  of  bankruptcy  having  be«i  committed  ; 
and,  therefore,  if  a  payment  be  made  of  a  debt  to  a  bankrupt  after  the 
issuing  of  the  commission,  but  before  the  party  paying  has  any  actual 
knowledge  of  tiie  bankruptcy,  such  payment  wul  be  protects  within  1  Jac.  I. 
c.  15,  s.  14.     Sowerhy  v.  Brooks 372 

3.  Of  party  to  arbitration.    See  Arbitration,  3. 

BHiL  OF  EZOHANOB  AND  PBOMISSOBY  NOTE— 1.  Endorse- 
ment in  blank. — ^A  bill  indorsed  in  blank  and  delivered  to  a  firm  may  be 
sued  upon  by  one  or  more  of  the  firm,  without  joining  the  others  or  shewing 
survivorehip.    Attwood  v.  Battenbury 633 
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BIXiL  OF  EXCHANGE  AND  PBOMISSOBT  NOTE— 2.  Notice  of 
dishonour. — In  an  action  against  the  acceptor  of  a  bill  payable  at  a 
banker's,  it  is  not  necessary  to  prove  notice  of  non-payment  to  the  acceptor. 
Treacher  v.  Hinton 325 

3.  The  indorser  of  a  bill  of  exchange  which  had  been  dis- 
honoured, and  which  a  subsequent  indorser  had  made  his  own  by  laches, 
paid  the  bill,  and  immediately  gave  notice  of  dishonour  to  the  defendant,  a 
prior  indors^er:  Held,  that  the  plaintiff  could  not  recover  the  amount, 
although  it  appeared  that  the  defendant,  in  case  successive  notices  had  been 

fiven  by  all  the  parties  on  the  bill,  could  not  have  received  notice  of  dis- 
onour  ut  an  earner  period.     Turner  v.  Leech 344 

4.  Special  Acceptance. — In  an  action  against  the  drawer  of 

a  bill  payable  at  a  pai*ticular  place,  it  is  no  defence  that  no  notice  of  the  dis- 
honour has  been  given  to  the  acceptor ;  nor  is  it  any  defence  that  the  bill 
was  accepted  for  a  gaming  debt,  if  it  be  indorsed  over  by  the  drawer  for  a 
valuable  consideration  to  a  third  person,  by  whom  the  action  is  brought. 
Edtvards  v.  Dick 255 

5.  Promissory  note — Joint  and  severiBil  promise  by  executors 

— Persona,!  liability. — A  promissory  note,  by  which  the  makers,  as 
executors,  jointly  and  severally,  promise  to  pay  on  demand,  with  interest, 
renders  them  personally  liable.     Childs  y,  Monins         .        .        .        .513 

•  6.  Sufficiency  of  stamp. — ^A  promissory  note  for  the  pay- 
ment of  30/.  at  three  months  after  date,  with  mterest  from  the  date,  requires 
a  stamp  applicable  to  a  note  not  exceeding  30/.     Prueaeing  v.  Ing        .    253 

7.  Ambiguous  document — Promissory  note  or  agreement. 

— ^Where  a  note  stated  that  I.  S.  promised  to  pay  to  A.  B.,  or  order,  a  cei-tain 
sum,  and  was  signed  I.  S.,  or  else  I.  G. :  Held,  that  this  was  not  a  promis- 
sory note  by  I.  G.    Ferris  v.  Bond 443 

And  «ff 'Partnership,  4. 
BOUNDABY,    See  Common;  Inclosure,  1. 

BBIDGE — Fine  for  non-repair — ^Power  of  (iluarter  Sessions. — The 

Court  of  Quarter  Sessions  cannot  impose  more  than  one  fine  Tunder  the  same 
presentment)  for  the  non-repair  of  a  bridge.  B,  v.  InhtUtanU  vf  Mac- 
hyvlUth 349 

CABBIEB— 1.  Negligence— Notice  limiting  liability.^Plaintiffs 
having  received  an  order  from  a  stranger  to  furnish  J.  Parker  of  High  Street, 
Oxiora,  with  goods,  and  finding  upon  enquiry  that  Mr.  Parker  of  the  High 
Street  was  a  tradesman  of  respectability,  forwarded  the  goods  by  a  carrier, 
directed  to  J.  Parker,  High  Street,  Oxford.  On  the  arrival  of  the  parcel  at 
Oxford,  the  carrier's  porter  there,  who  knew  W.  Parker  of  High  Street,  told 
him  of  the  arrival  of  the  parcel,  no  other  Parker  residing  in  that  street.  W. 
P.  said  he  did  not  expect  a  parcel.  A  person  to  whom  tne  porter  had  before 
delivered  parcels  under  the  name  of  Parker,  called  at  the  defendant's  office 
shortly  afterwuds,  and  saying  the  parcel  was  his,  was  allowed  to  take  it  on 
paying  the  carriage.  The  plaintins  desired  the  defendant,  by  letter,  to 
apprehend  the  person  who  had  taken  the  goods  if  he  again  presented  him- 
self. A  notice  was  suspended  in  a  conspicuous  part  of  tne  defendant's  office, 
limiting  his  responsibility  to  5/.,  except  where  articles  were  entered  accord- 
ing to  theii*  vsdue ;  and  the  parcel  in  question  had  not  been  so  entered, 
though  worth  89/. ;  but  the  plaintiffs'  porter  swore  he  never  saw  the  notice. 
The  plaintiffs  sued  the  carrier,  and  the  Judge  directed  the  jury  that  the 
carrier's  negligence  had  been  such  as  to  render  it  unnecessarv  to  consider  the 
question  as  to  the  notice  touching  the  limited  responsibility.  A  verdict 
having  been  found  for  the  plaintiffs,  the^Court  refused  to  grant  a  new  trial. 

Duffy.  Budd ' 609 

8  D  2 
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CABBIEB — 2.  Negligence-i-Waiver  of  notice.^A  parcel  is  delivered 
by  the  plaintiffs  ag^ent  at  W.  to  the  defendant,  to  be  carried  to  the  plaintiff, 
who  resides  in  L. ;  it  is  sufficient  for  the  defendant  to  prove  that  the  plaintiff 
in  L.  has  received  notice  that  the  defendant  would  not  be  responsible  for 
goods  exceeding  51.  in  value,  unless  entered  and  paid  for,  without  proving 
any  notice  to  Qie  agent  in  the  country,  especially  if  the  terms  of  the  notice 
extend  to  deliveries  to  agents  in  the  country. 

The  mere  circumstance  that  the  defendant's  agent  received  the  parcel, 
after  notice  that  its  value  was  considerable,  does  not  amount  tu  a  waiver  of 
the  notice.    Alfred  v.  Home 763 

3.  Verdict  found  agaixut  some  of  several  joint  proprie*' 

tors  only. — In  an  action  on  the  case  in  B.  B.  against  ten  defendants,  as 
])riiprietor8  of  a  coach,  for  injuries  sustained  by  the  plaintiff,  a  passenger,  in 
con^equence  of  negligence  m  driving,  whereby  the  coach  was  overset,  the 
jury  found  a  verdidb  against  eight  of  the  defendants,  and  in  favour  of  the^ 
other  two ;  and  judgment  was  entered  accordingly.  On  eiTor  in  cam.  scacc. 
the  judgment  was  affirmed.    Bretherton  v.  TFootf 55^ 

And  see  Ship  and  Shipping. 

C3ABITABLE  TBX7ST— Death  of  donor  before  expiration  of 
statutory  period. — ^A.  having  purchased  certain  lands  and  hereditaments, 
they  were  by  his  direction,  by  inaenture  of  bargain  and  sale,  conveyed  by 
the  vendor  to  trustees  for  charitable  uses. 

The  indenture  was  enrolled  in  the  Court  of  Chancery  within  six  calendar 
months,  but  A.  died  within  twelve  calendar  months  after  its  execution : 
Held,  that  ^e  conveyance  was  void,  imder  the  statute  of  9  Qteo.  11.  c.  36. 
rSee  now  61  &  52  Vict.  c.  42,  s.  4,  (7),  9.]  Held  also,  that  certain  pecuniary 
bequests  in  A.'s  will,  depending  on  the  validity  of  the  said  indenture,  had 

failed.    Price  v.  Hathaway 219 

And  see  Will,  11. 

CLEBE  OF  THE  PEACE.    See  Assignment,  2. 

COLLEGE — ^Accession  to  fotindation — ^Visitor. — A  college  is  not 
bound  to  accept  an  accession  to  its  foundation. 

The  visitor  of  a  college  becomes  visitor  of  a  new  foundation  added  to  it ; 
but  it  is  not  clear  that  a  college  can  accept  an  accession  to  its  foundation 
wi^out  the  consent  of  the  visitor.    A.-Q.  v.  Catherine  Hall,  Cambridge    92 

And  Bee  Will,  II, 

OOLLIEBY. — Collieries  are  a  species  of  trade,  Williams  v.  At^en-- 
horough 1S6 

COMMON— Boundaries  —  Exercise  of  rights  of  common. — The 
plaintiff  owned  a  house  and  land  in  E.  and  had  for  60  years  exercised 
rights  of  common  in  W. ;  but  it  appeared  that  this  was  done  near  the 
boundary  of  the  two  commons  of  W.  and  E.,  which  lay  open  and  uiiindosed 
adjacent  to  each  other ;  and  it  also  appeared  that  the  parties  exercising  the 
right  did  not,  at  the  time,  know  the  exact  boundary,  and  that  plaintiff  had 
on  a  previous  inclosure  of  the  £.  common  obtained  an  allotment  there  in 
respect  of  his  estate :  Held,  that  the  Judge  was  right  in  leaving  it  to  the  jury 
to  say  whether  the  evidence  was  referable  to  an  exercise  of  the  right  in  E. 
and  a  mistake  of  the  boundary,  or  to  an  exercise  of  the  right  in  W.  Hether- 
ingtonY.  Vane ^31 

CONSTABLE— Action  against  — 24  Geo.  11.  c.  44.  — Some  con- 
stables, under  a  warrant  to  search  a  house  for  black  doth  which  had  been 
stolen,  finding  no  black  doth,  took  cloth  of  other  colours,  and  carried  it 
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before  a  magistrate,  refusing,  at  the  same  time,  to  tell  the  owner  of  the 
house  searched  whether  they  had  any  warrant  or  no :  Held,  that  they  were 
within  the  protection  of  the  stat.  24  Geo,  II.  c.  44 ;  and  that  an  action 
against  them  ought  to  have  been  commenced  within  six  months  after  the 
^evance  complained  of.    Smith  v.  Wiltshire 521 

CONTEMPT  OF  COXTBT—l.  Use  of  blasphemous  words  in 
Court. — A  Judge  at  Nisi  Piius  has  the  power  of  fining  a  defendant  for  a 
contempt  committed  by  him  in  the  course  of  addressing  the  jury.  Jt.  v. 
Davi:on 295 

2.  Jurisdiction — Oyer  and  terminer. — A  court  of  general  gaol 

delivery  has  the  power  to  make  an  order  to  prohibit  the  publication  of  the 
proceedings  pending  a  trial  likely  to  continue  for  several  successive  days, 
and  to  punish  disobedience  to  such  order  by  fine.    B,  v.  Clement .        .    260 

3.  Service  of  order. — Service  of  an  order  of  the  Court,  calling 

upon  the  editor  of  a  newspaper  **  to  answer  for  contemptuously  publishing 
such  proceedings,"  at  the  office  at  which  the  newspaper  was  published,  is 
good  service  within  the  38  Geo.  III.  c.  78,  s.  12 ;  and  the  editor  not  having 
appeared,  the  fine  was  held  to  be  properly  imposed  upon  him  in  his  absence. 

Ibid, 

CONTRACT — 1.  To  deliver  goods  on  particular  day.— Contract  to 
deliver  pheasants  on  the  1st  of  October.  It  is  sufficient  if  they  be  sent  on 
that  day  to  the  coach-office,  though  they  do  not  anivo  till  afterwards. 
Boneyu'ood  v.  Stone 745 

2.  To  jointly  perform  work,  but  to  render  separate  accounts. 

—Two  persons  contracting  to  assist  defendant  with  their  respective  horses, 
but  to  give  in  their  accounts  separately,  held  separate  contracts.  Smith  v. 
Hunt 745 

3.  Letter  containing  terms  of  contract — Acceptance  of  offer. 

See  Vendor  and  Purchaser,  5. 

4.  Personal  liability  of  agent  under  agreement.  See  Princi- 
pal and  Agent,  2. 

And  se"   Annuity;   Landlord  and   Tenant;   Vendor   and  Pur- 
cbaser. 

CONTBIBUTION.     See  Action. 

COPYHOLD — Surrender  to  husband  and  wife.  A  copyhold  was 
surrendered  to  the  use  of  husband  and  wife,  for  their  natural  lives  and  the 
Hfe  of  the  longer  liver  of  them,  and  from  and  after  the  decease  of  the  sur- 
vivor of  them,  to  the  right  heirs  of  the  survivor  for  ever :  Held,  that  the 
husband  and  wife  took  a  vested  estate,  not  only  for  their  joint  lives,  but  also 
for  the  life  of  the  survivor,  with  a  contingent  remainder  in  fee  to  the  sur- 
vivor.    Doe  d,  Dormtr  v.  Wihwi 275 

COPYBIOHT— 1.  aift  of  MS.  of  work— Subsequent  attempt  to 
restrain  publication.y-An  author  having  given  a  work  to  a  publisher 
who,  by  the  sale  of  it,  reimbursed  his  expenses  and  made  considerable  profit, 
cannot,  at  the  end  of  the  first  fourteen  years,  restrain  him  by  injunction 
from  continuing  the  publication.    BuncUll  y.  Murray  ....      76 

2.  Infringement— Injunction— ^Irreligious  work. — Injunction  to 

restrain  the  infringement  of  cop}Ti^ht  in  a  work  as  to  which  it  appeared 
doubtful  whether  it  did  not  tend  to  mipugn  the  doctrines  of  the  Scriptures, 
refused.     Lawrence  v.  Smith 123 

COBPORATION  (MX7NICIPAL)— By-law  regulating  admission  of 
freemen— Bight  of  qualified  person  to  be  admitted — Mandamus. — 
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A  by-law  of  a  oorporation  directed  that  upon  the  happening  of  any  vacancy 
in  the  number  of  twenty-four  common  councilmen,  such  yacandes  should  hb 
filled  by  the  freemen  inhabiting  the  town ;  and  that  a  court  should  be  held 
once  every  year,  at  whic^  it  should  be  lawful  for  the  baiUffd  to  admit  to  the 
freedom  of  the  town  such  persons  as  had  been  resident  therein  for  one  whole 
year :  Held,  that  this  by-law  did  not  absolutely  entitle  every  person  who 
had  been  so  resident  for  that  period  to  be  admitted  to  the  freedom  of  the 
borough ;  and  the  Court  refused  a  mandamus  to  the  bailiffs  to  admit  such 
a  person.    R.  y.  Bailiffs  of  Eye 270 

0OST3.  See  AdminiBtration,  1;  Practice,  1»  9;  Solicitor  and 
Client,  3 — 5. 

COVENANT,  breach  of.    Ste  Landlord  and  Tenant,  1—3. 

CRIMINAL  LAW— New  trial— Omission  to  summon  full  panel  of 
special  jurymen.    See  Jury. 

DEED— 1.  Validity— Filling  up  blanks  in  deed  after  execution.— 
By  deed  a  mortgagee  conveyed  to  the  mortgagor  the  legal  estate,  upon 
being  paid  the  mortga^-money,  and  the  latter  reconveyed  it  to  trustees 
for  the  purpose  of  securmg  an  annuity.  At  the  time  of  the  execution  by  the 
mortgagee,  there  were  several  blanks  in  the  deed,  but  not  in  that  part  which 
affected  hun.  The  blanks  left  were  for  the  sums  to  be  received  by  the 
mortgagor  from  the  grantees  of  the  annuity,  and  were  all  tilled  up  at  the 
time  of  the  execution  of  the  deed  by  the  mortgagor ;  but  several  interlinea- 
tions were  made  in  that  part  of  the  deed,  after  the  execution  by  the  mort- 
gagee. Held,  that  the  deed  was  not  therefore  void,  but  operated  as  a  good 
conveyance  of  the  estate  from  the  mortgagor  to  the  trustees  for  the  pay- 
ment of  the  annuity.    Doe  d.  Lewis  y.  Bingham 438 

2.  Alteration  after  execution.    See  Evidence,  1. 

DEED  OF  ABBANaEMENT— Delivery  as  escrow.— Before  the 
execution  of  a  composition  deed,  it  was  agreed  m  the  presence  of  the  surety 
for  the  payment  of  the  composition,  that  it  should  be  void  imless  all  the 
creditors  executed  it.  The  surety,  at  the  same  interview,  afterwards 
executed  the  deed  in  the  ordinary  way,  without  saymg  anything  at  the 
time  of  execution.  The  deed  was  then  delivered  to  one  of  the  cremtors,  in 
order  that  he  might  ^t  it  executed  by  the  rest  of  the  creditors :  Hold,  that 
this  was  to  be  considered  a  delivery  of  the  deed  as  an  escrow,  and  that  all 
the  creditors  not  having  executed  it,  the  surety  was  not  bound.  Johmon  y. 
Baktr 338 

DEFAMATION— 1.  Publication— Proof  of  malice— Kalice.— A  libel 
is  alleged  to  have  been  published  with  intent  to  defame  certain  magistrates, 
and  also  to  bring  the  acuninistration  of  justice  into  contempt;  it  is  sufficient 
to  prove  a  publication  with  either  of  these  intentions.    B,  v.  Evans      .    754 

2.  Publication  of  matter  copied  from  another  newspaper. — 

Declaration  for  a  hbel  published  in  a  newspaper.  Plea,  that  the  libel  was 
originally  published  in  the  *'  H.  Journal"  by  I.  S. ;  and  that  at  the  time 
of  publication  by  the  defendant,  it  was  stated  in  such  publication  that  it 
was  copied  from  that  newspaper :  Held,  that  this  plea  was  bad,  inasmuch  as 
the  publication  h^  the  defendant  did  not  specify  by  name  I.  S.  as  the  original 
publisher  of  the  ubel,  but  only  named  the  journal.    Leima  v.  Walter        415 

3.  Report  of  judicial  proceedings — Publishing  result  of  evi- 
dence.— A  libel  stated  in  a  declaration  purported  to  be  a  speech  of  counsel 
at  a  trial  of  the  plaintiff  on  a  criminal  charge ;  and  it  stated,  after  setting 
out  the  speech,  tnat  a  witness  was  called,  who  proved  all  that  had  been 
stated  by  counsel,  and  that  the  defendant  was  immediately  after  that 
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acquitted,  upon  a  defect  in  provinff  some  matter  of  form.  The  plea  stated 
that  in  fact  such  a  speech  was  maae,  and  that  the  witness  called  proved  aU 
that  had  been  so  stated;  but  it  did  not  set  out  the  evidence,  or  justify  the 
truth  of  the  charges  made  in  the  counsers  speech:  Held,  that  the  plea  was 
bad,  inasmuch  as  a  party  could  not  be  justified  in  publishing  the  result  of 
evidence  given  in  a  court  of  justice,  out  must  state  the  evidence  itself. 
Lewis  V.  Walter 415 

DEFAMATION — 4.  Variation  between  information  and  record. — 
An  information  alleged  that  a  libel  was  published  of  and  concerning  the 
Government  of  the  country,  and  the  libel  did  not,  in  express  terms,  charge 
the  acts  to  have  been  done  by  the  Government  or  by  its  oraer.  The  Court  are 
to  take  the  whole  libel  to^tiier,  to  interpret  it  in  tiie  way  in  which  ordinary 
persons  would  imderstand  it,  and  to  judge,  from  the  whole  tenor  of  it,  whether 
it  be  written  of  and  concerning  the  Government.  Such  an  information  was 
held  good  after  verdict,  although  the  record  did  not  contain  any  averment  of 
extrinsic  facts,  in  order  to  shew  that  the  libel  was  written  of  and  concerning 
the  Government.    R.  v.  Burddt 284 

0.  Innuendo. — Where  the  information  alleged  that  the  defendant, 

intending  to  cause  it  to  be  believed  that  divers  subjects  of  the  King  had  be.en 
inhumazuy  killed  by  certain  troops  of  the  King,  published  a  libel  of  and  con- 
cerning the  said  troops ;  and  the  only  innuendo  in  the  libel  was  applied  to 
the  word  '*  dragoons,*'  meaning  the  said  troops  of  the  King,  and  meaning 
thereby  that  divers  liege  subjects  of  King  had  been  inhumanly  cut  down 
and  killed  by  the  said  troops  of  the  King :  Held,  after  verdict,  that  this  was 
sufficiently  certain,  without  defining  what  particular  troops  were  meant. 

Ibid, 

6.  Evidence  in  mitigation  of  punishment.— Where  a  defendant 

was  convicted  of  a  libel,  which,  on  the  face  of  it,  purported  to  have  been 
wiitten  in  consequence  of  his  having  read  a  statement  of  facts  in  different 
newspapers,  an  affidavit  that  he  did  read  the  statements  in  those  newspapers 
may  be  received  in  mitigation  of  punishment ;  but  an  affidavit  that  the  facts 
contained  in  those  statements  (which  imported  a  charge  of  felony  against 
several  persons)  were  true,  is  not  admissible Ibid, 

DISTBEQS.     See  Gavelkind ;  Landlord  and  Tenant,  5—9. 

BOOUMENTS,  production  and  inspection  of.    See  Practice,  6—8. 

EASEMENT— Presiunption  of  grant — Disability  of  presumed 
grantor. — ^Where  lights  had  been  enjoyed  for  more  man  twenty  years 
contiguous  to  land,  which  within  that  penod  had  been  glebe  land,  but  was 
conveyed  to  a  purchaser  imder  the  55  CPeo.  HI.  c.  147  (2  &  3  Will.  IV.  c.  71, 
8.  3),  it  was  held  that  no  action  would  lie  against  the  purchaser  for  building 
so  as  to  obstruct  the  lights,  inasmuch  as  the  rector,  who  was  tenant  for  life, 
could  not  grant  the  easement,  and  therefore  no  valid  grant  could  be  pre- 
sumed.   Barker  v.  Richardson 400 

ELECTION.     See  Will,  3. 

EaXTITABLE  WASTE.    See  Waste. 

ESCBOW.    See  Deed  of  Arrangement. 

EVIDENCE — 1.  Documentary — Deed  altered  after  execution. — 
A  deed  of  conveyance  imder  which  the  lessor  of  the  plaintiff  claimed  title  in 
ejectment  was  proved  to  have  been  altered  in  a  material  part  after  execution : 
Held,  that  the  deed  was  still  admissible  in  evidence.  Doe  d.  Beanland  v. 
Hirst 756 
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EVn)EKCE-~2.  Documentary^Bntrv  in  day-book. — ^A  plaintiff 
having  read  in  evidence  an  entry  ftom  the  aefendant*8  day-book,  the  latter 
is  not  entitled  to  read  distinct  entries  in  different  parts  of  the  book  uncon- 
nected with  the  entry  read.     Catt  y.  Howard 751 

3. Entries  in  steward's  book. — ^Entries  in  a  steward's  book 

above  thii'ty  years  old,  and  coming  from  the  proper  custody,  are  admissible 
in  evidence,  without  proving  the  handwriting  of  the  steward.  Semhle,  that 
the  rule  extendi  to  all  written  documents  coming  from  the  proper  custody. 
Wynne  v.  Tyrwhitt    .        ...        * 311 

4. Registry  of  christening  as  evidence  of  age.— An  entry 

in  the  register  of  the  christening  of  a  child,  as  to  the  time  of  birth,  is  not 
of  itself  evidence  of  the  age.     Wihen  v.  Law 757 

-^  5. Post-mark  on  letter. — The  date  in  the  post-mark  upon  a 

letter  is  primd  facie  evidence  that  the  letter  existed  at  the  time  of  that 
date ;  but  it  should  be  proved  that  the  letter  bears  the  genuine  post-mark 
used  by  the  office  whose  stamp  it  purports  to  bear  at  the  time.  Fletcher  v. 
Braddyll 758 

6.  Parol— Of  death— Person  not  heard  of  for  fourteen  years. — 

The  fact  of  a  tenant  for  life  not  having  been  seen  or  heard  of  for  fourteen 
years  by  a  person  residing  near  the  estate,  althoue;h  not  a  member  of  his 
family,  is  primd  facie  evidence  of  the  death  of  the  tenant  for  life.  Doe  d. 
Lloyd  V.  Dtal'in 335 

7. Of  Partnership. — Where  the  question  is,  whether  A.  (the 

defendant),  who  resides  in  England,  is  partner  with  B.,  who  resides  in 
Sj)ain,  it  is  not  even  primd  facie  evidence  of  the  fact  to  shew  that  B.  has 
long  traded  at  S.  in  Spain,  under  the  firm  of  A.  and  B.  and  that  A.  for  a 
long  time  resided  there,  and  that  there  was  no  other  person  there  of  tiiat 
name.     Burgve  v.  Firmin  de  Taatet 755 

8. Examination  of  witness  present  in  Court  contrary  to 

order. — It  is  an  inflexible  rule  that  a  witness  who  is  present  in  Court  during 
a  trial,  when  he  ought  to  have  been  out  of  Court  under  an  order  made  for 
that  purpose,  cannot  be  examined.    Attomey'Oeneral  v.  Bulpit  .    637 

9. Acts  and  orders  of  the  tenant  as  to  removal  of  cattle  are  (in 

an  action  for  fraudulent  removal  of  goods)  admissible  against  the  defendant 
when  combined  with  evidence  of  his  knowledge  of  the  circumstances. 
Stanley  v.  Whartm 683 

10. Confidential  communication. — Motion  to  restrain  soli- 
citor from  giving  evidence  of  confidential  matters  refused.  Beer  v.  Ward       3 

11.  Costs  of  witness. — Scientific  and  prof essional  witnesses  are  not 

allowed  any  compensation  for  loss  of  time,  unless  they  be  medical  men. 
Severn  y.  Olive 565 

EXECT7TI0K— Leaseholds— Sale  by  sheriff.  See  Vendor  and 
Purchaser,  3. 

And  aee  Trover  and  Conversion,  1. 

EXBCTJTOB— 1.  Breach  of  trust.-— A  sum  of  2,000/.  was  bequeathed 
to  an  executor,  who  was  also  a  trustee  under  the  will,  upon  trust  for  invest- 
ment in  the  public  funds.  He  retained  it  in  his  own  hands,  paying  interest 
to  the  cestui  que  trust  for  many  years,  under  a  representation  that  the  legacy 
had  been  invested  according  to  the  trusts :  Held,  that  this  was  such  a  breach 
of  trust  as  entitled  the  cestui  que  trust  to  have  purchased  by  the  executor  so 
much  stock  as  the  sum  of  2,000/.  would  have  purchased  at  the  time  he  first 
had  assets  sufficient  for  investment.    Byrchall  v.  Bradford  .        .        .    204 
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EXECT7T0B— 2.  Duty  of— To  preserve  specific  legacy. — It  is  the 
duty  of  executors,  as  far  as  possible,  to  preserve  articles  specifically  be- 
queathed, according  to  the  testator's  wish,  and  unless  compelled,  they  ought 
not  to  apply  them  to  the  payment  of  debts.    Clarke  v.  The  Earl  of  Ormonde    8 

3.  To  facilitate   administration  proceedings. — If  a  suit 

be  commenced  for  administration  of  the  estate,  it  is  the  duty  of  the  executors, 
by  putting  in  their  answer  speedily,  to  facilitate  the  ootaining  a  decree 
under  which  the  estate  may  be  protected  from  actions        .        .        .    Ihid. 

4.  False  plea — Non  assumpsit. — To  an  action  by  a  creditor,  the 

executor  pleaded  non  assumpait,  a  set-off,  and  plene  administraxnt  prceteTy  and 
the  verdict  was  against  him  on  all  these  pleas.  A  decree  for  administration 
q€  the  estate  having  been  pronounced  pending  the  action,  an  injunction  was 
cranted  against  the  creditor  on  payment  of  his  costs  at  law.  Lord  v.  Worm- 
Teighton 146 

5.  Probate  as  evidence  of  acceptance  of  trusts  of  will.— 

Where  personal  property  is  bequeathed  to  executors,  as  trustees,  the  probate 
of  the  will  is  an  acceptance  of  the  truste,    Mucklow  v.  Fuller       .        .      29 

6.  Indemnity  clause  in  will. — ^The  usual  indemnity  clause  does 

not  exonerate  one  of  two  trustees  from  a  loss  occasioned  by  a  aebt  due  from 
the  other,  having  been  suffered  to  remain  outstanding        .        .        .    Ibid, 

7.  Bight  to  residue— Survivorship. — The  survivor  of  two  execu- 
tors, to  whom  a  residue  is  bequeathed,  is  entitled  to  the  whole,  the  other 
executors  having  died  in  the  lifetime  of  the  testator.    Parsojis  v.  Saffery    724 

8.  Personal  liability  to  pay  promissory  note.    See  Bill  of 

Exchange,  5. 

And  see  Administration ;  Partnership,  8 ;  Vendor  and  Purchaser, 
7;  Will. 

FAMILY  ABBANGEKENT—Action  to  set  aside— Undue  influ- 
ence.— A  father,  tenant  for  Hfe,  remainder  to  hLs  first  and  other  sons 
fiuccessively  in  tail  male.  The  eldest  son,  soon  after  he  attained  twenty-one, 
joined  his  father  in  suffering  a  recovery,  an  annuity  was  secured  to  him 
during  his  father's  life,  and  parts  of  the  estates  were  bmited  to  the  father  in 
fee,  the  residue  of  them  were  resettled,  the  son  taking  back  an  estate  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  general,  remainder  to  his 
dauj^hters  in  toil  general.  This  is  a  mixed  case  of  bargain  and  sale,  and  of 
family  arrangement ;  and  the  eldest  son  having  died  without  issue,  a  bill  filed 
by  his  brother,  the  next  remainderman  in  tail,  who  had  done  confirmatory 
acts,  and  accepted  interests  under  the  will  of  his  father,  to  set  aside  the 
settlement  as  obtained  by  undue  influence,  was  dismissed. 

Transactions  of  this  natui-e  between  father  and  child,  to  be  viewed  with  a 
reasonable  degree  of  jealousy,  not  in  the  light  of  reversionary  bai'gains. 
Tweddell  v.  Tweddell \        .     168 

FEE  TAIL— Presumption  from  recovery. — ^Equitable  tenant  in  tail 
aliens  in  fee  by  way  of  mortgage ;  a  good  equitable  recovery  may  be  suffered 
of  the  secondary  equitable  estate  without  the  concurrence  of  the  mortgagee. 
Nottaille  v.  Greenwood 174 

nSHEBY— Biffht  of  landing  nets— Presumption  of  grant.— Where 
the  lessees  of  a  fishery  had  publicly  landed  their  nete  on  the  shore  at  A.  for 
more  than  twenty  years,  and  nad,  at  various  times,  dressed  and  improved  the 
landing-place  (lx)l3i  the  fishery  and  the  landing-place  having  originally 
belonged  to  one  person,  but  no  evidence  heing  offered  to  shew  that  he,  or 
those  who  imder  him  owned  the  shore  at  A.,  knew  of  the  landing  nete  by  the 
lessees  of  the  fishery) :  Held,  that  it  was  properly  left  to  the  jury  to  presume 
a  grant  of  the  right  of  landing  to  the  lessees  of  the  fishery  by  some  former 
owner  of  the  shore  at  A.     Gray  v.  Bond 530 
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FOBESHOSE— Grant  of*    See  Grant. 

FBAUDS,  STATXTtE  OF,  sec.  4.    See  Principal  and  Surety. 

GAVELKIND. — ^An  avowry  by  one  of  several  co-heirs  in  gavelkind  in 
bis  own  right,  with  a  coKnizanoe  as  bailiff  of  the  other  co-heirs,  is  sufficient, 
without  averring  an  authority  to  distrain  from  the  other  co-heirs. 

One  of  several  co-heirs  in  gavelkind  may  distrain  for  rent  due  to  him  and 
his  companions  without  an  actual  authority  from  his  companions.  Leigh  v. 
Shepherd 516 

GIFT,  by  client  to  solicitor.    See  Solicitor  and  Client,  9. 

GOODS,  SALE  OF.    See  Sale  of  Goods. 

GBAKT — Presumption  of  grant  of  foreshore. — ^A  grant  of  wreck 
was  made  by  lien.  II.  to  the  proprietors  of  certain  lands  on  the  coast,  and 
confirmed  by  Hen.  YIII.  The  proprietors  of  those  lands  having,  forty  years 
before  the  date  of  the  action,  with  a  view  to  reclaim  sea  mud,  run  an 
embankment  across  a  small  bay,  which  was  used  to  be  left  almost  dry 
at  low  water,  and  having  ever  since  asserted,  without  opposition,  an 
exclusive  right  to  the  soil  of  the  bay,  though  the  bank  was  forced  by 
tempest :  Held,  that  such  usa^  was  evidence  whence  anterior  usage  might 
be  presumed,  which,  coupled  with  the  general  terms  of  the  grant,  served  to 
elucidate  it,  and  to  establish  the  right  so  asserted.     Chad  v.  Tilsed       .    477 

And  see  Fishery. 

GT7ABDIAN— Appointment  of.    See  Infant,  1. 

HIGHWAY — 1.  Repair— Prescription — Consideration  for  preBcrip' 
tive  liability. — In  a  plea  by  the  inhabitants  of  a  ooun^,  that  the  inhabi- 
tants of  a  pamcidar  township  have  immemorially  repaired  the  highway  at 
the  end  of  a  county  bridge  sitxiate  within  the  township,  it  is  not  necessary 
to  state  any  consideration  for  such  prescription.  E.  v.  Inhabitants  of  the 
Went  Biding 421 

2.  "  Public  road." — ^Where  a  road  was  set  out  by  commis- 
sioners under  a  local  Act,  and  certain  persons  only  were  by  the  Act  to  use 
it,  but  in  fact  it  had  been  used  by  the  public  for  many  years,  it  was  held 
that  this  was  not  sufficient  evidence  of  a  dedication  to  the  public ;  and  that 
if  it  was,  there  being  no  evidence  that  the  parish  had  acouiesced  in  that 
dedication,  it  was  not  a  public  road  which  the  parish  were  bound  to  repair. 
B.y.  The  Inhabitants  of  SU  Benedict,  Cambridge 341 

3.  Submission  to  fine — ^Application  for  farther  penalty. 

B.  V.  Inhabitants  of  Old  Malton 349,  n. 

HUSBAND  AND  WIFE.    See  Copyhold. 

INCIi08UBE-r-l.  Award  of  commissioners  as  conclusive  evidence 
of  parish  boundaries. — The  determination  of  the  commissioners  under  an 
Inclosure  Act,  as  to  the  boundaries  of  a  parish  to  be  inclosed,  is  not  conclu- 
sive of  the  fact  as  to  what  were  the  boundaries  antecedently  to  such  deter- 
mination.    B,  V.  The  Inhabitants  of  St.  Mary,  Bury  St,  Edmunds  ,    345 

2.  Exting^uishment  of  way — Omission  to  set  out  road — ^No 

express  order  of  magistrates. — ^A  local  Inclosure  Act  empowered  the 
commissioners,  with  the  concurrence  and  order  of  two  justices,  to  stop  up 
and  discontinue  any  of  the  roads  or  ways  in  or  over  the  inclosed  lands.  By  the 
10th  section  of  the  General  Act  (see  now  ss.  62 — 64  of  the  Act  of  1845)  the  com- 
missioners ai'e  empowered,  on  giving  notice,  to  set  out  and  appoint  such  private 
roads,  &c.,  as  they  shall  think  fit.  Section  11  provided  that  all  roads,  ways, 
and  paths  over  lands  **  which  shall  not  be  set  out  as  aforesaid,  shall  be  for 
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ever  stopped  up  and  extinguished^  and  sliall  be  deemed  part  of  the  lands  to  be 
divided,  allotted,  and  enclosed.''  The  commissioners  published  in  a  news- 
paper the  roads  set  out  and  advertised  the  required  meeting.  After  that 
meeting,  the  commissioners  and  two  magistrates  made  and  signed  an  order 
confirming  the  map,  and  the  roads  and  footways  therein  described,  excepting 
three  which  were  specified,  and  the  map  was  annexed  to  the  award.  On  a 
special  case,  stating  that  an  old  footpath  had  been  omitted  by  the  commis- 
sioners in  preparing  the  map  of  roads,  &c.  set  out :  Held,  that  the  old  way 
was  not  stopped  up  and  extinguished,  according  to  a  true  construction  of  the 
Acts  of  Parliament,  by  what  had  been  done  by  the  commissioners  and 
magistrates  for  that  purpose,  and  with  that  intention :  the  positive  concur- 
rence and  order  of  two  magistrates  being  indispensably  necessary  to  the 
stopping  up  of  roads,  whether  they  be  public  carriage  roads  or  private  or 
bridle  and  foot  roads.  Nothing  short  of  an  order  of  the  magistrates 
expressly  stopping  up  the  road  will  satisfy  the  statute ;  merely  not  setting 
it  out,  is  not  sufficient  to  extinguish  it.    Barber  v.  Rand     .        .        .    666 

INFANT — 1.  Appointment  of  Guardian. — A  person  residing  out  of 
the  jurisdiction  will  not  be  appointed  sole  guardian  by  the  Court.  Logan  v. 
Fairlee 28 

2.  Custody— Bight    of   father.— Jurisdiction  of   the    Court    of 

Chancery  to  control  the  authority  of  a  father  over  his  infant  children. 

Application  of  a  father,  praying  that  his  children  might  be  delivered  up  to 
him  Dv  an  aimt,  who  was  guar<uan  of  their  fortunes,  with  a  discretionary 
trust  for  their  maintenance,  and  with  whom  he  had  permitted  them  to  reside 
for  a  long  time,  refused  under  the  circumstances.    Lyons  v.  Blenkin    .      38 

3.  MiBConduct    of  father. — A  father's   authority  over  his 

children  controlled  on  the  ground  of  his  professing  and  acting  on  irreligious 
and  immoral  principles.    Shelley  v.  Westbrooke 47 

4.  Submission  to  arbitration  by  infant.— A  submission  by  an 

infant  is  (like  his  other  contracts)  not  void,  but  merely  voidable.  Godfrey 
V.  Wade 629 

And  see  Vendor  and  Purchaser,  7. 

INJUNCTION — 1.  To  restrain  action  for  arrears  of  annuity. — 
An  injimction,  which  had  been  granted  to  restrain  an  action  at  law  to 
recover  the  arrears  of  an  annuity  granted  to  the  wife  of  a  person  who,  from 
the  nature  of  his  connection  with  the  grantor,  was  held  to  have  been  guilty 
of  undue  influence,  ordered  on  the  hearing  to  be  continued.  And  the  Court 
refused  to  impose  the  terms  of  paying  the  money  into  Court  if  the  parties 
are  attorney  and  client.     Ooddard  v.  Carlisle 654 

2.  A  court  of  equity  frequently  refuses  an  injunction  where  it 

acknowledges  a  right,  when  the  conduct  of  the  party  complaining  has  led  to 
the  state  of  things  that  occasions  the  application,     hundell  v.  Murray  .     75 

And  see  Administration,  2 ;  Copyright ;  Executor,  4 ;  Waste. 

INSPECTION  OF  DOCUMENTS.    See  Practice,  6—8. 

INSURANCE  (MABINE)— 1.  Abandonment— Acquiescence. — ^In- 
surance on  a  cargo  of  wine,  to  be  discharged  partly  at  £.,  partly  at  D.,  and 
partly  at  L.  The  vessel  which  conveyed  the  cargo  being  wrecked  near  B., 
and  three-fourths  of  the  cargo  being  cither  lost  or  so  impregnated  with  salt 
water  as  to  render  it  imprudent  to  delay  the  sale  till  the  ports  of  D.  or  L. 
could  be  reached,  the  assured,  on  the  23rd  of  December,  the  day  they  heard 
of  the  loss,  ^ve  notice  of  abandonment ;  and,  on  the  27th  of  December, 
called  a  meetmg  of  underwriters,  which  three  Underwriters  attended,  and 
ordered  the  assured  to  do  the  best  for  all  parties.    Two  months  afterwards. 
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Bome  of  the  underwriters  interfered,  forbidding  a  sale  of  the  damaged  wines 
about  to  take  place  at  B.,  and  rejecting  the  abandonment. 

Held,  that  this  was  a  total  loss,  and  entitled  the  assured  to  abandon  ;  and 
that  the  underwriters,  not  having  stirred  for  more  than  two  months  after 
notice  of  the  abandonment,  must  oe  taken  to  hare  acquiesced  in  it. 

An  insurer  who  rejects  an  abandoumeut,  must  do  so  within  a  reasonable 
time.     Hudson  v.  Harrison d7o 

INSXJBiAKCE  (MABINE)— 2.  Abandonment— Sale  of  ship  by 
master — Justifiable  cause. — Insurance  for  8,000/.  on  ship  Vittoria,  and 
4,000/.  on  freight,  at  and  from  London  to  the  East  Indies  and  back.  The  ship 
sailed  seaworthy  from  Calcutta  on  her  voyage  home,  when,  in  addition  to 
some  damage  which  she  sustained  in  the  river  Hooghly,  she  encountered  two 
storms  at  sea,  by  which  she  was  so  shattered  as  to  render  it  necessary 
for  the  captain  to  put  back ;  and  he  returned  to  Calcutta  on  the  30th  of 
August,  1820.  On  nis  arrival  at  Calcutta,  he  gave  notice  of  abandonment  to 
the  agents  for  Lloyd's  resident  there,  and  requested  that  their  surveyor 
mieht  be  present  at  the  surveys  of  the  ship.  The  agents  said  they  had  no 
autnority  to  accept  the  abandonment;  but  their  surveyor  attended  the 
surveys,  when  it  was  found  that  the  expense  of  repairing  the  ship  would 
be  nearlv  5,000/.  The  agents  refused  to  undertake  the  repairs ;  and  the 
captain  having  in  vain  attempted  to  borrow  money  for  that  purpose,  sold 
the  ship  for  1,200/.,  conceiving  that  to  be  the  best  course  for  all  parties. 
On  April  2oth,  1821,  the  captain  arrived  in  London,  where  the  owner 
resided ;  and,  on  May  3rd,  the  ship's  papers  were  delivered.  On  May  5th 
the  ship's  broker  abandoned  to  the  underwriters. 

The  jury  ha  vine  found  a  verdict  for  the  plaintiff  as  for  a  total  loss,  and 
that  the  captain  had  sold  the  ship  for  a  justifiable  cause,  the  Coubt  (diss. 
EiCHABDSOX,  J.)  refused  to  grant  a  new  trial.    Bead  v.  Bonham  .        .    587 

3.  Alteration  in  Policy  after  subscription  —  Unseaworthi- 
ness— Insufficient  crew. — Policy  of  insurance  on  ship  and  goods,  at  and 
from  C.  to  L.,  with  liberty,  **  in  that  voyage,  to  proceed  and  sail  to,  and 
touch  and  stay  at,  any  ports  or  places  whatsoever;  and  with  leave  to 
discharge  and  take  in,  at  any  ports  or  places  she  might  touch  at,  without 
prejudice  to  that  insui*ance."  The  insured,  after  subscription  of  the  policy, 
mserted  in  the  body  of  it  the  words,  '*  with  leave  to  ciul  off  Jamaica,"  to 
which  interpolation  all  the  underwriters  assented,  without  increase  of 
premium,  except  the  defendant,  who,  being  out  of  the  way,  was  not  applied 
to.  The  captain  sailed  from  C.  with  eight  men  engaged  to  navigate  to  L., 
and  two  to  J.,  being  unable  at  C.  to  procure  ten  men  (the  proper  comple- 
ment of  the  crew)  for  L.  He  then  touched  at  J.  for  the  sole  purpose  of 
landing  the  two  men,  and  procuring  others  in  their  stead ;  and  naving 
accomplished  his  purpose,  was  lost  on  the  voyage  from  J.  to  L. :  Held,  that 
this  was  a  material  alteration  of  the  policy,  and  rendered  it  void. 

That  the  ship  was  not,  as  to  her  crew,  seaworthy  for  the  whole  voyage 
(as  she  ought  to  have  been)  when  she  sailed  from  C. 

That  the  fact  of  her  having  become  seaworthy  after  leaving  C,  and  before 
the  loss,  did  not  entitle  the  plaintiff  to  recover.     Forshaw  v.  Chabert   .    596 

4.  Gar^  not  materially  damaeed — ^Award  made  on  principle 

of  total  loss. — Where  indigo  was  insured  at  and  from  the  loading  port  to 
the  port  of  delivery,  and  the  ship  was  sunk  at  the  former  port,  in  consequence 
of  which  the  indigo  was  immersed  in  salt  water,  and  after  survey  was  sold 
by  public  auction  there,  and  a  verdict  was  found  for  the  assured  for  the  sum 
claimed  in  the  declaration,  subject  to  a  reference  to  an  arbitrator  to  ascertain 
the  amount  of  such  loss,  who  awarded  a  loss  of  41/.  15«.  10c/.  per  cent,  on 
the  defendant's  subscription :  The  Court  refused  to  set  aside  the  award, 
although  it  appeared  that  the  indigo  had  been  dried  by  the  purchasers  at  the 
loading  port,  and  afterwards  re-shipped  by  them  in  other  vessels,  and  that 
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on  its  arrival  at  the  port  of  delivery  it  produced  nearly  as  much  as  if  it  had 
received  no  injury  -whatever.    Hafdy  v.  Innes      .....    630 

INSXJBiAKGE  (MABINE)— 5.  Goncealxnent— Material  fiEicts  \m- 
known  to  underwriter  at  date  of  policy. — Upon  a  policy  effected  (after 
the  declaration  of  war  by  the  United  States,  but  before  it  was  known  in 
England),  in  which  it  was  not  stated  in  the  policy,  nor  communicated  to  the 
underwriter,  that  the  assured  was  a  citizen  of  the  United  States,  and  the  loss 
happened  in  consequence  of  a  seizure  by  the  Government  of  the  United 
States  for  a  forfeiture  for  the  breach  of  uieir  Non-importation  Act:  Held, 
that  the  action  could  not  be  maintained,  even  after  the  war  had  terminated. 
Campbell  v.  Innes 328 

6.  Insurance  on  freight  and  passage-money — Inception  of 

risk. — The  East  India  Company  having  hired  A.'s  ship  to  carry  goods  and 
40  invalids,  agreed,  in  concurrence  with  the  Government  at  Madras,  to 
increase  the  number  to  200,  provided  A.  would  make  certain  proposed  alter- 
ations in  his  ship,  and  she  shoidd  be  found,  on  the  usual  military  survey, 
capable  of  accommodating  so  many.  A.  agreed  to  the  terms  proposed,  com- 
menced the  projected  alterations,  received  the  greater  part  of  tne  goods  on 
board,  and  had  shipped  water  for  100  invalids,  when,  before  the  alterations 
were  completed,  the  provisions  shipped,  or  the  invalids  embarked,  the  vessel 
was  so  much  disabled  by  a  gale  that  she  could  not  perform  her  homeward 
voyage :  Held,  in  an  action  on  a  policy  of  insurance  at  and  from  Madras  to 
the  United  Kingdom,  on  freight  and  passaffe-monev,  that  there  was  a  suffi- 
cient contract,  and  a  sufficient  inception  of  the  risk,  te  render  the  insurers 
liable  for  the  freight,  and  also  for  the  passage-money  of  the  200  invalids. 
Truscott  V.  Christie 446 

7.  Insurable  interest — Bill  drawn  to  meet  expenses.^-Where 

the  memorandum  for  charter  stated  one  half  of  the  freight  to  be  paid  in  cash 
on  unloading  and  right  delivery,  and  the  remainder  by  biU  on  London  at 
four  months'  date ;  and  then,  after  containing  stipulations  for  unloading, 
discharging,  demurrage,  &c.  added,  **the  captain  to  be  supplied  with  ca^ 
for  the  ship's  use ; "  and,  in  pursuance  of  the  last  stipulation,  the  master 
drew  a  bill  on  the  freighters,  which  was  didy  accepted  and  paid:  Held,  that 
this  was  not  to  be  considered  as  a  payment  of  freight  in  advance,  but  as  a 
loan  to  the  owner  of  the  ship,  and  that  (the  ship  having  been  lost  on  her 
homeward  voyage)  the  freignters  had  no  insurable  interest  in  tiie  bill. 


ra  voya 
Manfield  v.  Maiiland 402 

8.  Action  by  part  owner  of  ship  for  recovery  of  policy  monev 

received  by  broker. — An  action  of  assumpsit,  for  money  had  and  received, 
is  maintainable  by  an  assured  part  owner  of  a  vessel,  against  an  insurance 
broker,  who  has  received  from  the  underwriters  the  full  amount  of  the  sums 
subscribed,  on  a  total  loss,  although  there  are  several  other  persons  inter- 
ested as  part  owners,  who  had  given  the  defendants  notice  of  their  interest, 
where  the  plaintifp  insured  on  the  whole  ship  generally,  by  means  of  his 
captain,  who  gave  the  order  for  effecting  the  insurance.  ,  Jkoherts  v.  Ogilhy 

671 

JXJBISDICTION— Of  K.  B.— The  Court  of  K.  B.  has  no  jurisdiction 
to  grant  a  mandamus  to  magistrates  to  make  a  particular  decision.  E.  v. 
Jtuticea  of  Middlesex 271 

And  see  Contempt  of  Court ;  Lunacy. 

JTXBY — ^1.  When  challenge  may  be  made. — No  challenge  can  be 
taken  either  to  the  array  or  to  the  polls,  until  a  full  jury  have  appeared. 
Where  the  challenges  are  taken  previously,  they  are  irregularly  made. 

The  disallowing  of  a  challenge  is  not  a  ground  for  a  new  trial,  but  for  a 
venire  de  novo ;  and  every  challen^  must  be  propounded  so  that  it  may  be 
put  at  the  time  upon  the  Nisi  Prius  record.    The  adverse  party  may  then 
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either  demur,  or  counterplead,  or  deny  the  matter  of  challenge,  in  xrhich 
hist  case  only  triers  are  to  be  appointed ;  and  therefore,  where  the  challenp;es 
were  not  put  on  the  record,  the  aefendants  were  held  not  to  be  in  a  condition 
to  ask  the  opinion  of  the  K.  B.,  as  a  matter  of  right,  upon  their  sufficiency. 

There  can  be  no  challenge  to  the  array  on  the  ground  of  unindifferency  in 
the  Master  of  the  Crown  Office,  he  being  the  officer  of  the  Court  expressly 
appointed  to  nominate  the  jury.  The  only  remedy  in  such  a  case  is  to  apply 
to  the  Coiut  by  motion  to  appoint  some  other  officer  to  nominate  the  jury. 

The  Master  of  the  Crown  Office,  in  nominating  the  jury,  selected  the  names 
of  the  jurors,  and  did  not  take  them  by  chance  from  the  freeholders'  book. 
He  also  took  those  only  whose  names  had  the  addition  of  **  esquire ''  or  of 
some  higher  degree ;  and  included  some  persons  who  were  in  the  commission 
of  the  peace :  Held,  that  in  so  doing  he  was  perfectly  right.  He  also 
included  in  his  nomination  some  })ersons,  who,  as  grand  jurymen,  had  found 
the  indictment,  and  persisted  in  his  opinion  as  to  their  sufficiency,  unless  the 
Crown  would  consent  to  abandon  them,  which  was  done,  and  others  were 
tiien  substituted  in  their  places :  Held,  that  he  was  wrong  in  his  opinion, 
but  that  there  was  no  ground  for  presuming  partiality.    B,  y.  EdmondU    3oO 

JTXBY— 2.  Neglect  to  summon  full  panel.— The  sherifTs  officer  had 
neglected  to  summon  one  of  the  twenty- four  special  jurymen  returned  on  the 
panel:  Held,  that  this  was  no  ground  of  challenge  to  the  array  for 
unindifferency  on  the  part  of  the  sheriff Ibid. 

>^—  3.  It  is  no  ground  for  a  new  trial  that  two  non-attending 

jurymen  named  in  the  panel  had  not  been  summoned.    II.  y.  Hunt     .    333 

LANBLOBD  AND  TENANT^l.  Breach  of  covenant— Action 
against  co-tenant  in  common. — Tenants  in  common  may  sue  in  coyenont, 
for  neglect  of  repairs,  the  lessee  of  a  house,  who,  subsequently  to  the  demise, 
but  before  the  oreach  alleged,  becomes  a  co-tenant  of  the  plaintiffs  in  the 
same  house.     OaUa  {or  Yates)  y.  Cole 524 

2.  Lessors'  covenant  to  supply  water  to  houses — Covenant 

running  with  land. — ^A  coyenant  by  a  lessor  to  supply  the  premises 
demised,  (which  were  two  houses,)  with  a  sufficient  quantity  of  good  water, 
at  a  rate  thei*ein  mentioned  for  each  house,  is  a  coyenant  that  runs  with  the 
land,  and  for  the  breach  of  which  the  assignee  of  the  lessee  may  maintain  an 
action  against  the  reyersioner.    Jourdain  y.  Wilson      ....    268 

3.  Acquiescence — Ixrjunction. — Injunction  to  restrain  the  breach 

of  a  coyenant  that  buildings  shall  be  erected  unon  a  general  plan,  refused : 
the  coyenantee  haying  acquiesced  in  a  partial  deyiation  from  the  plan,  and 
not  haying  made  immediate  application  to  the  Court. 

A  landlord  who  relaxes  in  fayour  of  some  of  his  tenants  a  coyenant  entered 
into  for  the  benefit  of  all  is  not  entitled  to  an  injunction  to  restrain  the  other 
tenants  &om  infringing  that  coyenant    Boper  y.  Williams  .        .        .169 

4.  Agreement  not  signed  hy  lessee — Use  and  occupation. — A 

lessee  took  a  farm  under  an  agreement,  which  he  neyer  signed,  and  the  terms 
of  which  his  lessor,  in  a  material  point,  failed  to  fulfil.  In  an  action  for  the 
use  and  occupation  of  the  farm :  Held,  that  the  jury  might  ascertain  the 
yalue  of  the  land,  without  regarding  the  amount  of  rent  reseryed  by  the 
agreement.     Tomlinson  y.  Day 541 

5.  Distress  for  rent. — In  repleyin,  plea  of  a  former  distress  for  the 

same  rent,  without  ad£ng  that  the  rent  was  satisfied,  is  bad.  Hudd  y. 
Bavenor 526 

6.  An  agreement  to  take  interest  on  rent  in  arrears  does  not 

take  away  the  right  of  distress.     Skerry  y.  Preston        .        .        .        .747 

7.  Fraudulent  removal  of  goods. — In  an  action  against  a 

defendant  (a  third  person),  sued  under  11  Geo.  II.  c.  19,  s.  3,  for  the  double 
yalue,  for  assisting  a  tenant  in  carrying  off  and  concealing  his  goods  and 
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chattels :  Held,  tliat  after  a  verdict  for  the  defendant,  the  Ck>urt  might, 
where  the  jmy  had  found  for  the  defendant,  asuinst  the  evidence  reported  to 
have  been  g^ven  in  the  case,  grant  a  rule,  calung  on  the  defendant  to  shew 
cause  why  there  should  not  be  a  new  trial 

Acts  and  orders  of  the  tenant  as  to  the  removal  of  the  cattle  are  admissible 
against  the  defendant  when  combined  with-  evidence  of  his  knowledge  of  the 
circumstances.    Stanley  v.  Wharton 683 

LAKDLOBD  AND  TENANT— 8.  Distress  for  rent— Goods  of  prin- 
cipal in  hands  of  factor. — Gk>ods  of  the  principal  in  the  hands  of  his 
factor  cannot  be  distrained  by  the  landlord  of  the  factor's  premises  for 
arrears  of  rent  due  to  him  from  the  factor.    Oilman  v.  Elton        .        .    567 

9.  Growing  crop  sold  luider  fi.   tA. — ^A  stranger   became 

possessed  of  a  crop  of  growing  com  by  purchase  at  a  sale  rmdeTSLfiefi/aciasy 
upon  which  sale  the  landlord  was  paid  a  year's  rent.  The  landlord,  before 
the  corn  was  ripe,  distrained  it  for  rent  due  subsequently  to  the  sale :  Held, 
that  the  distress  was  ill  (see  now  14  &  15  Vict.  c.  25,  s.  2).  Peacock  v.  Purvis 

465 

10.  Lease    of  coal   mine — Forfeiture    of    lease — Subsequent 

receipt  of  rent — Waiver. — A  lease  of  coal  mines  reserved  a  royalty  rent 
for  every  ton  of  coals  raised,  and  contained  a  proviso  that  the  lease  should  be 
void,  to  all  intents  and  purposes,  if  the  tenant  should  cease  working  at  any 
time  for  two  years.  After  tne  working  had  ceased  more  than  two  years,  the 
lessor  received  rent :  Held,  that  a  tenancv  from  year  to  year  was  not  thereby 
created :  for  the  lease  was  not  absolutely  void  by  the  cesser  to  work,  but 
voidable  only  at  the  option  of  the  lessor,  and  that  he  might  avoid  the  lease 
upon  any  cesser  to  work  commencing  two  years  before  the  day  of  demise  in 
the  ejectment.    Bryan  v.  Bancka 318 

11.  Be-entry  of  landlord  for  non-payment  of  rent.— Where  a 

lease  contained  two  clauses  for  re-entry,  the  one,  in  case  the  vearly  rent  of 
300/.  was  in  arrear  thirty  days  after  it  became  payable ;  and  the  other,  in 
case  the  yearly  rent  were  in  arrear,  which  was  stated  to  be  payable  half- 
yearly  at  Lady-day  and  Michaelmas :  Held,  that  the  landlord  had  a  right  to 
re-enter  on  payment  of  each  half-year's  rent,  as  the  former  clause  contained 
the  description  of  the  amount  to  be  annually  paid,  and  the  latter  the  times  of 
payment.    Doe  d.  Btidd  v.  Oclding 625 

12.  Validity  of  lease.    See  Power,  5. 

LIEN — 1.  Of  innkeeper,  for  keep  of  horse  left  at  inn  by  person 
who  had  wrongfully  taken  it. — ^A.,  under  colour  of  a  legal  proceeding, 
having  wrongfully  seized  the  horse  of  B.,  takes  it  to  an  inn  where  it  is  kept 
for  several  days.  C,  the  landlord,  refuses  to  deliver  up  the  horse  to  fi.  upon  a 
demand  made  soon  after  the  delivery  to  him,  but  a  few  days  afterwards  offers 
to  ^ve  up  the  horse  to  B.  on  being  paid  the  sum  of  10^.  for  the  keep.  0.  has 
a  hen  upon  the  horse  for  the  keep,  unless  he  knew  that  A.  was  a  wrong- 
doer in  seizing  the  horse.    Johnson  v.  Bill 764 

2.  Of  shipwright. — A  shipwright  has  a  lien  upon  a  ship  for  repairs. 

Franklin  v.  Hosier 305 

3.  Of  solicitor.    See  Solicitor  and  Client,  6,  7. 

4.  Of  Tendor.    See  Vendor  and  Purchaser,  12. 

LIMITATIONS,  STATUTE  OF— 1.  Promise  to  pay  debt  not 
lemlly  due. — Declaration  that  defendant,  on  consideration,  &c.  promised 
to  mvest  plaintifTs  money  on  good  security :  Breach,  that  he  invested  it  on 
bad  security :  Pleas,  general  issue  and  Statute  of  Limitations  :  Beplicatiou, 
that  defendant  promised  as  above,  within  six  years :  Proof,  that  within  that 
time  defendant  acknowledged  the  security  to  be  bad,  and  promised  that 
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plaintiff  should  be  paid :  Held,  that  plaintiff  could  not  recover,  the  declara- 
tion stating  no  deot  to  which  the  subsequent  promise  could  be  applied. 
Whitehead  v.  Howard 471 

LIMITATIONS,  STATUTE  pF— 2.  Tenant  in  tail— Formedon  in 
descender. — ^The  twenty  years  within  which  a  formedon  in  the  descender 
ought  to  be  commenced  under  the  statute  21  Jac.  I.  c.  16  (repealed  S.  L.  R. 
Act,  1863),  begin  to  run  when  the  title  descends  to  the  first  heir  in  tail, 
imless  he  lie  imder  a  disability.    ToUon  y.  Kaye 615 

And  see  GonBtable. 

LX7NACT — Succesaion  to  lunatic's  estates. — No  jurisdiction  in 
lunacy,  after  the  death  of  the  lunatic,  to  try  the  question  of  heirship ;  but 
in  a  case  of  disputed  heirship,  the  possession  was,  under  the  circumstances, 
given  to  the  parties  reported  by  the  Master  to  be  the  heirs-at-law.  Ex  parte 
Clarke 150 

MANDAMUS.    See  Corporation  (Municipal). 

[    MANOR.    See  Evidence,  3. 

MABXET — Toll. — A  prescription  for  toll  of  com  brought  into  a  town  to 
be  sold  on  a  market-day  there,  whereof  any  part  is  pitched  within  the 
market  for  sale,  and  which  shall  be  there  sold,  is  bad,  masmuch  as  there 
cannot  be  any  toll  in  respect  of  goods  not  actually  brought  into  the  market. 
WellaY.  Miles 393 

MASTER  AND  SERVANT.    See  Seduction. 

MINE,.  LEASE  OF.    See  Landlord  and  Tenant,  10. 

MORTGAGE— 1.  Mortgage  to  different  persons— Priorfty — Neglect 
of  first  mortgagee  to  obtain  possession  of  deeds. — A.  leased  premises 
to  B.  for  21  years,  at  a  rent  of  50^  B.  assigned  the  lease  to  C,  to  secure 
money  previously  advanced  to  him  by  C,  great  part  of  which  was  laid  out 
by  B.  in  repairing  and  improving  the  premises  oemised.  G.  registered  the 
assignment,  but  £d  not  take  the  mdenture  of  lease  from  B.  B.  afterwards 
gave  up  tiie  indenture  to  A.,  in  consideration  of  receiving  a  further  advance 
from  liim  of  200/.,  to  be  laid  out  in  further  improvements ;  and  A.  granted 
him  a  new  lease,  at  an  increased  rent  of  70/.  a  year.  B.  afterwards  again 
gave  up  that  lease,  on  having  another  advance  made  to  him  of  200/.  more  by 
A.,  ana  took  a  third  lease  from  him,  at  a  rent  of  90/.  Held,  that  C.  was 
not  precluded  by  the  neglect  to  take  from  B.  the  indenture  of  lease,  from 
availing  himself  of  the  assignment  against  A.    Bailey  v.  Fermor .        .    666 

2.  West  Indian  estate— Consignee — Appointment  of  mort- 
gagee not  in  possession.— A  mortgagee  of  a  West  Indian  estate  not  taking 
possession,  will  not  be  appointed  consignee  by  the  Court,  unless  the  mortgage- 
deed  contains  a  covenant  for  that  purpose.     Cox  v.  Champneye     .        .     145 

And  see  Fee  Tail;  Deed,  1. 

MORTMAIN,  STATUTE  OF.    See  Will,  9. 

NEGLIGENCE— 1.  Hire  of  vehicle.— Where  the  plaintifPs  hired  a 
chariot  for  the  day,  appointed  the  coachman,  and  furmshed  the  horses: 
Held,  that  they  were  properlv  described  as  owners  and  proprietors  of  it,  in  a 
declaration  against  a  defendant  for  an  accident  arising  from  his  servant's 
negligence  in  driving  against  the  chariot.     Croft  v.  Alison  .        .        .    407 

2.  Liability  of  master   for  tort  of  servant  not  in  course  of 

employment. — Where  defendant's  servant  wantonly,  and  not  in  order  to  ' 
execute  his  master's  orders,  strikes  the  plaintiffs  horses,  and  thereby  pro- 
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duces  the  accident,  his  master  is  not  liable ;  but  where,  in  the  course  of  his 
employment,  he  so  strikes,  although  injudiciously,  his  master  is  liable. 

Ibid, 
And  see  Carrier. 

OFFICE— AflBignment  of  profits  of.     Set  Assignment. 

FABTNEBSHIP— 1.  Duty  of  partners  to  one  another.— No  partner 
who  owes  a  duty  towards  another  can  place  himself  in  a  situation  which 
giyes  him  a  bias  against  the  discharge  of  that  duty.    Burton  v.  Wookey    249 

2.  Assignment  of  share  of  profits— Account.— A.,  B.,  and  C. 

being  partners  together,  A.  agrees  with  D.  to  give  him  a  moiety  of  his  share 
in  the  concern ;  an  account  may  be  decreed  between  A.  and  D.  without 
making  B.  and  G.  parties Ibid. 

3.  Declaration  of  partner  as  to  transaction  occurring  before 

date  of  partnership. — A  declaration  by  one  of  two  ]^artners  is  not  evidence 
to  charge  the  other  with  respect  to  a  transaction  with  that  other  partner 
which  occurred  previous  to  the  partnership,  unless  a  joint  responsibility  in 
the  subject-matter  be  shewn.     CaU  v.  Howard 751 

4.  Liability  of  retiring  partner  on  note  made  in  firm  name 

after  dissolution. — ^A  party  is  liable  on  a  promissory  note  made  in  the 
name  of  the  firm  in  which  he  had  been  a  partner,  though  it  was  drawn  after 
the  dissolution  of  the  partnership,  he  having  siiffered  his  name  to  continue 
in  the  firm,  and  undeitaken  to  oe  responsible  upon  this  note.  Brown  v. 
Leonard 744 

5.  Dissolution — ^Impossible  condition  in  articles. — ^Articles  of 

partnership  providing  that,  upon  its  expiration,  the  stock  in  trade  shoidd 
oe  divided,  received,  and  taken  by  the  partners,  according  to  their  respective 
interests  :  Held,  that  they  could  not  be  carried  into  execution  literally,  and 
that,  therefore,  by  the  general  law  of  partnership,  the  settlement  must  be  by 
a  sale  and  division  of  the  whole Ibid, 

6.  Division  of  property  on  dissolution — Stipulation  in 

articles. — ^Where  articles  stipulate  for  a  division  of  the  partnership  property 
at  the  end  of  the  partnership,  a  sale  is  intended.    Ridden  v.  Pierce        .    24  i 

7.  Notification  of  death  of  partner  in  action  for  goods 

sold  b^  firm. — ^In  assumpsit  by  one  of  two  surviving  partners,  the  fact  of 
the  plamtiff  being  surviving  partner  must  be  stated  in  the  declaration  ;  and 
therefore  a  count  for  goods  sold  by  him  to  the  defendant  is  not  supported  by 
proof  that  the  goods  were  sold  by  the  plaintiff  and  his  deceased  partner. 
Jell  V.  Douglas 310 

8. Improper  sale  of  deceased  partner's  share  set  aside^ 

Share  of  subsequent  profits. — A  testator's  sh£u*e  in  a  partnership  firm 
was  sold  by  his  executors  to  the  surviving  partners  for  the  purpose  of  being 
resold  to  one  of  the  executors.  On  a  bill  filed  by  a  resiauary  legatee  the 
sale  was  set  aside  and  the  estate  held  entitled  to  an  aliquot  proportion  of  the 
subsequent  profits,  as  if  the  partnership  had  continued. 

Interest  allowed  at  5/.  per  cent,  on  sums  paid  out  to  the  estate.  Cook  v. 
Collingridge 155,  767 

9.  Retention    of  deceased    partner's   capital  in   business — 

Surviving  partner's  liability  to  account  for  profits. — On  the  deatJi  of 

one  partner,  the  survivor  retaimng  his  capital  and  employing  it  in  the  trade, 

decreed  to  account  for  the  profits  derived  from  it,  making  him  proper  allow- 

''ances  for  the  management  of  the  business.    Brown  v.  De  Tastet    .        .      59 

10.  lioan  of  money  to   firm. — Deed  by  which  A.,  B.,  and  C. 

partners  in  trade,  in  consideration  of  4,0O0Z.  paid  to  them  by  D.,  in  augmen- 
tation of  their  capital,  agree  to  admit  him  into  partnership  wiUi  them  for  a 
term.    It  was  agreed  that  D.  should  receive,  in  ueu  of  profits,  a  clear  sum 

B.R. — voL.xxm.  8  E 
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of  530/.  per  annum,  and  all  the  property  of  the  concern  was  charged  with 
the  payment  of  this  sum  quarterly,  and  of  the  4,000Z.  at  the  determination  of 
the  partnei*ship.  A.,  B.,  and  C.  were  to  pay  all  outgoings  of  the  trade,  which 
was  to  he  carried  on  by  them,  and  in  their  names  only ;  and  D.  was  not  to 
be  required  to  attend  to  it.  D.  was  at  liberty  to  retire  on  giving  twelve 
months'  notice ;  and  on  his  retiring,  or  at  the  end  of  the  term,  the  4,0002. 
and  the  aii-ears  (if  any)  of  the  odOX  per  annum,  were  to  be  paid  to  him  by 
A.,  B.,  and  C.  by  instalments,  to  be  secured  by  their  bonds,  and  they  were 
to  indemnify  him  from  the  debts  of  the  partnership :  Held,  that  D.  oecame 
a  partner  under  this  deed.    Fereday  v.  Hordem 11 

PABTNEBSHIP— 11.  Newspaper — Uanagement  entrusted  to  com- 
mittee--Power  of  majority  to  sell  shares  of  dissentient  minority.— 
Partnership  amongst  a  number  of  persons,  to  be  managed  by  a  committee 
of  five,  and  by  general  meetings,  at  which  the  vote  of  the  majority  was  to  be 
binding;  with  a  provision,  that  any  one  wishing  to  retire  snould  first  offer 
his  share  to  the  committee  at  a  certain  price,  and  if  they  declined  to  buy, 
might  sell  it  to  any  other  person  :  Held,  that  the  majority  were  not  able  to 
sell  ^e  whole  concern  without  the  consent  of  all ;  but  that  where  all  but  two 
were  desii^ous  of  retiring,  they  might  sell  their  own  shares  without  making 
an  offer  of  them  to  the  two  continuing  partners.     Chappie  y.  Cadell     .     138 

—  12.  Action  on  bill  endorsed  in  blank  and  delivered  to  firm. 
See  Bill  of  Exchange,  1. 

13.  Evidence  of.    See  Evidence,  7. 

PATENT — 1.  Validity — Novelty. — A.  patent  for  improvements  in  tlio 
construction  of  ships'  anchors,  windlasses,  and  chain-cables,  cannot  be 
supported  unless  there  is  novelty  in  each  invention ;  and  therefore,  where  it 
turned  out  that  there  was  no  novelty  in  the  construetion  of  the  anchors,  it 
was  held  that  the  patent  was  wholly  void.    BrunUm  y.  Hawkes    .        .    382 

2.  Claim  to  discovery  of  something  already  made  public. 

— ^A  patent  was  taken  out  **  for  an  improved  method  of  making  sail- 
cloth without  any  starch  whatever."  The  miprovement  or  discovery  (if  any) 
consisted  in  a  new  mode  of  texture,  and  not  in  the  exclusion  of  starch,  the 
advantage  of  excluding  which  had  been  discovered  and  made  public  before  : 
Held,  that  the  patent  was  void,  as  claiming,  in  addition  to  what  the  patentee 
had  discovered,  the  discovery  of  something  already  made  public.  Campion 
y.  Benyoii 549 

PERPETUITY.     See  Will,  1. 

PLEADING.  See  Defamation;  Executor,  3,  4;  Highway,  1; 
Practice,  o. 

POOE  LAW— 1.  Power  of  overseer  to  borrow  money  for  parochial 
purposes. — A  plaintiff  cannot  recover  against  several  defendants  as  over- 
seers of  a  parish  for  money  lent  to  one  of  them  in  Ins  capacity  of  overseer, 
unless  the  rest  have  aU  expressly  promised  to  repay  the  money.  Massey  v, 
Knowles 759 

2.  Settlement— Removal  of  pauper.— By  stat.  59  Geo.  HI.  c.  12, 

8.  33  [8  &  9  Vict.  c.  117,  s.  2],  the  wife  and  eight  unemancipated  children  of 
a  Scotsman,  who  has  not  acquired  any  settlement  in  England,  must,  if 
chargeable,  be  sent  by  a  pass  along  with  the  husband  to  Scotland,  and 
cannot  be  removed  to  the  maiden  settlement  of  the  wife.  R,  v.  Inhabitants 
o/Let'de 367 

3.  — ; Where  a  pauper  legally  settled  in  the  parish  of  A., 

having  met  with  a  severe  accident  in  the  pansh  of  B.,  was  canied  into  an 
adjacent  parish  to  be  cured,  and  remained  there  for  a  long  period  of  time  : 
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Held,  tHat  he  was  to  be  considered  as  casual  poor  in  the  parish  of  C,  and 
was  irremovable :  and  that  an  order  of  removal  to  A.,  suspended,  under  the 
powers  of  35  Oreo»  in.  c.  101,  and  a  subsequent  order  on  the  overseers  of  A. 
to  pay  the  intermediate  charges  incurred  by  the  parish  of  C,  were  invalid. 
B,  V.  Inhabitants  of  St,  Laiurence,  Ludlow 435 

POWEB— 1.  Execution. — A  testator  having  a  general  power  of  appoint- 
ment over  certain  freehold  and  copyhold  estates,  and  being  seised  of  other 
freehold  estates  devises  all  his  freehold  and  copyhold  estates,  without 
reference  to  the  power :  Held,  an  execution  of  the  power  as  to  the  copyhold 
estates,  but  not  as  to  the  freehold  estates  which  were  subject  to  the  power. 
Lewis  V.  Lewellyn 201 

2.  The  defective  execution  of  a  power,  aided  in  favour  of  an 

eldest  against  younger  children,  provided  for.    Hume  v.  Bundell .  232 

3.  Power  of  sale. — ^A  power  of  sale  and  exchange  vested  in 

the  trustees  of  a  settlement,  may  be  exercised  by  the  trustees  upon  a  sale  to 
or  an  exchange  with  the  tenant  for  life  of  the  settled  estates. 

Where  upon  the  exerdse  of  such  a  power  it  is  declared  that  the  estate 
shall  be  vested  in  the  purchaser,  the  purchase  being  made  in  the  name  of  a 
trustee,  an  appointment  to  the  trustee,  in  trust  for  the  purchaser,  is  a  valid 
execution  of  the  power.    Howard  v.  Dueane 190 

4.  Exercise  of  general  power  of  appointment  by  will- 
Liability  of  property  appointed  to  debts  of  appointor. — The  exer- 
cise of  a  general  power  of  appointment  by  will  subjects  the  property  to  the 
claims  of  the  crecUtors  of  the  appointor  as  if  it  formed  part  of  his  estate  at 
his  death.    Jenney  v.  Andrews 216 

5.  Leases  granted  in  excess  of. — ^Devisees  in  trust,  having  the 

legal  estate,  with  a  power  of  leasing  in  possession,  until  the  cestui  que  trusts 
attained  twenty-one;  leases  not  conformable  to  the  power  held  void  in 
equity,  and  not  confirmed  by  acceptance  of  rent.  Bowes  v.  East  London 
Waterworks  Company 84 

6.  SurviTorship  of.    See  Vendor  and  Purchaser,  9. 

PSACTICE— 1.  Costs — ^Experiments  to  assist  scientific  evidence. 
—  The  expense  of  experiments  necessarily  made  for  the  purpose  of  affording 
evidence  on  a  point  in  dispute  new  to  scientific  men,  is  not  allowed  on 
taxation  of  costs.    /Severn  v.  Olive 565 

2.  < Taxation  of  costs — Crown  solicitor— Interest  on  sum 

disallowed.    B,  v.  Bach 697 

3.  New  trial. — ^The  Court  refused  to  grant  a  rule  to  shew  cause  why 

there  shoidd  not  be  a  new  trial,  where  a  person  (not  originally  intended  to  ho 
examined)  who  was  present  in  Court,  and  who  had  been  in  Court  during  the 
trial,  was  called  to  give  evidence,  and  was  not  aHowed  to  be  examinei  on 
that  groimd.    Att.Sen.  v.  Bulpit 637 

4.  Parties  to  action. — ^A  purchaser  (defendant  in  an  action  for 

specific  performance^  died,  leaving  his  property  to  his  infant  children.  The 
plaintiffs  filed  a  bill  of  revivor  against  his  executors  only :  Held,  that  the 
infants  devisees  were  necessary  parties.     Tovmsend  v.  Champernowne  .    651 

5.  Pleading. — The  death  of  one  joint  seller  of  goods  must  be  stated 

in  the  declaration.    Jdl  v.  Douglas        .        .  ....    310 

6.  Production  and  inspection  of  documents. — ^The  Court  will 

not  compel  the  vestry  clerk  of  a  parish  to  produce  and  permit  copies  to  be 
taken  of  documents  from  the  parish  chest  in  his  custody,  for  any  other  than 
parochial  purposes.    May  v.  Chvynne 273 

'  7.  Where  a  deed  is  sought  to  be  impeached,  the  plaintiff  is 

entitled  to  have  it  produced,  and  the  defendant  cannot  resist  the  production 
upon  the  ground  of  lien.    Balch  v.  Symes 195 

3  K  2 
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PBACTIOE — 8.  Production  and  inspection  of  documents.— A  party 

claiming  to  be  heir  to  the  lunatic  permitted,  after  the  possession  <d  the 
estates  bad  been  given  up  to  the  parties  reported  to  be  the  heirs,  to  inspect 
deeds  and  documents  remaining  in  the  Master's  offioe,  which,  it  seems,  may 
be  retained  till  a  proper  investigation  has  taken  place.    Ex  parte  Clarke    150 

9.  Stay   of    proceeding's — ^Erasures   and   interlineations    in 

record— Costs  of  motion. — ^Erasures  in  an  answer  and  in  the  yura^,  and  an 
alteration  in  the  commission,  do  not  furnish  such  an  objection  to  the  answer, 
as  to  justify  a  motion  for  taking  it  off  the  file. 

But  the  Couit  would  not  give  costs  on  refusing  the  application,  although 
moved  with  costs.     Chvynn  v.  Bodmer €96 

10.  If  action  be  prematurely  brought  before  cause  of  action 

accrued,  the  Court  will,  on  a  summary  application,  set  aside  the  proceeding, 
though  such  objection  woidd  afford  no  defence  on  the  trial.  Kerr  v.  Didt  738 

11.  New  trial.    See  Carrier,  1 ;  Landlord  and  Tenant,  7. 

12.  Parties  to  action.    See  Bill  of  Exchange,  1. 

13.  Stay  of  proceedings.    See  Trover  and  Conversion,  2. 

^—  14.  Taxation  of  costs.    See  Solicitor  and  Client,  4,  5. 

And  eee  Administration ;  Executor,  3,  4. 

PRINCIPAL  AND  AGENT.— 1.  Defence  of  jus  tertii.— The  broker 
cannot,  as  an  agent,  dispute  the  claim  of  his  only  known  principal,  on  the 
^ou:id  that  other  persons  were  interested  in  me  subject-matter  of  the 
msuionce.  Their  claims  would  be  a  question  between  the  assured,  and  the 
persons  so  claiming  to  be  interested. 

A  contiuct,  establishing  between  the  contracting  parties  the  relationship 
of  principal  and  agent,  is  made  absolute  in  law  by  the  latter  acting  under 
it.    Hoberte  v.  Ogitby 671 

2.  Personal   liability   of  agent.— Where  A.  entered   into  and 

si^icd  an  agreement,  as  agent  of  B.,  and  B.  shortly  afterwards  signed  it 
with  ihe  woi-ds,  "  I  hereby  sanction  this  agreement, J  and  approve  of  A.'s 
having  signed  it  on  my  behalf :  *'  Held,  that  A.  was  not  personally 
responsible.     Spittle  v.  Lavender 608 

PRINCIPAL  AND  8T7BBTY.— Promise  to  pay  debt  of  another— 
Consideration— Statute  of  Frauds,  s.  4.— By  tiie  4th  section  of  Statute  of 
Fitiuds.  an  agreement  to  pay  the  debt  of  another  must,  in  order  to  give  a 
cause  of  action,  be  in  writing,  and  must  contain  the  consideration  for  the 
promise  as  well  as  the  promise  itself,  and  parol  evidence  of  the  consideration 
IS  admissible.    Saundere  v.  Wakefield 409 

And  eee  Deed  of  Arrangement. 

PBOMISSOBY  NOTE.    See  Bill  of  Exchange. 

BATE— Sewers  rate. — ^The  decree  of  the  conunissioners  of  sewers  is  not 
conclusive  against  a  party  residing  within  the  district  over  which  they 
preside ;  but  such  party  maj  prove,  m  an  action  brought  against  a  defendant 
for  taking  his  goods  to  satisfy  the  rate,  that  he  derives  no  benefit  from  the 
sewer  on  account  of  which  he  is  rated.     Stafford  v.  Hameton        .        .    643 

BOAD.    See  Highway;  Inclosure,  2. 

SALE  OF  GOODS. — 1.  Action  by  Joint-owners  of  goods  on  contract 
made  by  one  ioint-owner  only. — The  joint-owners  of  a  vessel  engaged 
in  the  whale-fishery  may  sue  a  purchaser  for  the  price  of  whale-oil,  iJthouffh 
the  contract  of  sale  were  made  by  one  of  the  part-owners,  and  ^e 
purchaser  did  not  know  that  other  persons  had  any  interest  in  the  trans- 
action.   Skinner  v.  Stocke 337 
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SALE  OF  OOODS— 2.  Sale  by  sample.— Declaration  stated  that  defen- 
dant bargained  for  and  bought  of  plaintiSs  a  quantity  of  E.  I.  rice,  acoordit^ 
to  the  conditions  of  sale  of  the  E.  I.  Company,  to  be  put  up  at  the  next  E.  L 
Comijany's  sale  by  the  proprietors,  if  required,  at  a  certain  price  there 
mentioned.  The  proof  was,  that,  besides  these  conditions,  the  rice  was 
sold  "per  sample."  And  it  was  also  proved  that  the  defendant,  After 
ascertaining  that  the  rice  did  not  correspond  to  sample,  offered  it  for  sale : 
Held,  that  he  could  not  afterwards  avail  himself  of  tiie  condition  **  per 
sample"  as  giving  him  a  right  of  rejection,  but  only  as  a  collateral  warranty. 
Farker  v.  Palmer 313 

3.  Liability  of  auctioneer  for  price  of  ^oods  sold  by  him. — 

An  auctioneer,  who  delivered  goods  without  receivmg  the  price  from  the 
purchaser,  was  held  liable  on  a  declaration  for  not  giving  a  full  account  of 
the  full  produce  of  the  goods.    Brown  v.  Statoa 750 

-; — -4.  Sale  of  barge  by  auction — Hock  biddings.— Where  the 
plaintiff  on  the  sale  of  a  bar^  by  auction  under  an  execution,  addressed 
the  company,  stating  that  he  nad  built  it  for  the  person  against  whom  the 
execution  was  issued,  who  had  not  paid  him  for  it ;  on  which  no  person  bid 
ag;ainst  him,  but  the  auctioneer  refused  to  knock  it  down  to  him  at  his  first 
bidding,  when  a  friend  of  his  made  another  bidding,  and  the  plaintiff 
advanced  one  shilling  more,  and  paid  a  dejjosit  in  part  payment  of  tiie 
purchase  money :  Held,  that  he  did  not  acquire  any  property  in  the  barge 
under  such  sale.     Fuller  v.  Ahrahama 626 

SCHOOL — Oift  ''to  constitute  and  support  a  grammar-school  at 
P." — Devise  to  the  Dean  and  Canons  of  Christ  Church  m  trust  to  constitute 
and  support  a  grammar-school  at  P.,  to  appoint  a  master  and  usher,  and  pay 
them  certain  salaries,  and  the  Dean  and  Canons  to  direct  the  management 
of  the  school :  Held, 

1.  That  the  school  was  to  be  a  free  grammar-school  for  teaching  the 
learned  lans^uages. 

2.  That  the  proper  objects  were  the  children  of  the  resident  inhabitants 
of  P. 

3.  That  they  must  be  the  children  of  Protestants,  and  must  be  educated 
according  to  the  principles  of  the  Church  of  England. 

4.  That  the  master  might  take  boarders  and  day-scholars. 

5.  That  the  number  of  free  scholars  was  to  be  limited,  and  in  fixing  Hie 
number  the  Court  was  guided  by  the  amount  of  salary  originally  provided. 

6.  That  the  free  scholars  were  to  be  nomiaated  by  the  trustees. 

7.  That  the  trustees  were  to  visit  the  school  at  tneir  discretion,  and  to  be 
allowed  their  reasonable  expenses. 

8.  An  augmentation  of  tne  salaries  of  the  master  and  usher  made  by  the 
trustees,  upon  an  increase  of  the  income  of  the  charity,  allowed  on  appeal. 
Attorney '  General  Y»  Dean  of  Christ  Church 126 

SEBITCTION' — Proof  of  service. — In  order  to  maintain  an  action  for 
seduction,  the  daughter  must  be  the  father's  servant ;  and  thouj^h  he  receives 
part  of  her  wages,  and  she  is  imder  age,  yet  if  she  is  not  his  servant  he 
cannot  maintain  the  action.     Carr  v.  Clarke 748 

SHIP  AUTD  SHIPPING— 1.  Collision — Whether  ship  in  charge  of 
pilot. — Case  for  negligently  running  foul  of  the  plaintiff's  vessel.  Defence, 
that  the  defendants  vessel  being  at  the  time  on  the  point  of  entering 
Plymouth  harbour,  was  under  the  management  of  a  pilot.  Notwithstanding 
evidence  that  in  fact  a  pilot  had  shortly  before  the  accident  come  on  board 
the  defendant's  ship,  it  is  still  a  question  of  fact  for  the  jury,  whether,  at 
the  time  of  the  accident,  the  defendant's  vessel  was  under  the  direction  of 
the  pilot.     Catta  v.  Herbert 752 
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SHIP  AND  SHIPPING— 2.  Daxoage  to  cargo  througli  negligence 
of  master  (who  was  part-owner) — Liabilitr  of  owners.— Goods  conveyed 
by  ship  having  been  spoiled,  in  oonseqnenoe  of  the  negligence  and  nnskilfnl- 
ness  of  the  captain,  the  freighter  sned  the  owners  (one  of  whom  was  the  captain) 
for  damages,  in  an  action  on  the  case :  Held,  that  the  action  lay,  though  the 
captain  had  entered  into  a  charter-party,  under  seal,  with  the  freighter  and 
another,  b^  which  he  engaged  to  convey  the  goods  to  their  destination ;  it 
not  appearing  on  the  cmirter-party  that  the  captain  was  part-owner,  nor 
that  the  freighter  knew  him  to  oe  such  when  the  charter-parfy  was  executed. 
Leslie  Y.  Wihon 606 

3.  Lien  for  fireight. — A  ship  was  chartered  for  a  voy&ge  out  and 

home,  part  of  the  frei^t  to  be  paid  in  advance  on  the  ship  s  clearing 
outwards,  and  the  resi£ie  half  in  cash  and  half  in  approved  bills,  upon 
the  delivery  of  the  homeward  cargo ;  the  owner  appomted  C.  S.  master, 
at  the  request  of  the  charterer,  who  executed  a  bond,  conditioned  for 
the  faithful  performance  of  the  master's  dutv;  and  the  owner  expressly 
instructed  G.  S.  to  be  careful  to  sign  all  bills  of  lading  with  the  clause, 
**  freight   payable   as  by  charter-party.''     The   ship  was   consigned   to 

C.  &  Co.,  in  Calcutta,  by  whom  she  was  put  up,  for  her  homeward  voyage, 
as  a  general  ship,  and  different  merchants  shipped  goods  by  her,  C.  &  Co. 
taking  for  homeward  freight  bills  payable  sixty  days  after  delivery  of  the 
cargo;  and  a  new  master  haying  been  appointed  by  C.  &  Co.,  in  conjunc- 
tion with  C.  S.,  signed  bills  of  lading  with  the  clause,  **  paying  freight 
agreeable  to  freight  bill."  The  freight  bills  were  made  payable  in  London 
to  B.  &  Co.,  to  whom  the  charterer  was  indebted  for  advances  on  the  out- 
ward cargo,  and  who,  as  well  as  C.  &  Co.,  were  co<pizant  of  the  terms  of 
the  charter-party :  Held,  that  the  owner  of  the  ship  had  a  lien  on  these 
goods  to  the  extent  of  the  homeward  freight. 

C.  &  Co.  also  put  on  board  the  ship  ^oods  purchased  by  them  on  account 
of  the  charterer ;  but  he  being  indebted  to  them,  and  B.  &  Co.,  their  agents, 
those  goods  were  by  the  bill  of  lading  consigned  to  B.  &  Co. :  Held,  that  as. 
between  the  owner  of  the  ship  and  B.  &  Co.  the  goods  were  to  be  considered 
as  the  goods  of  the  charterer,  and  liable  to  the  owner's  lien  on  them  for  the 
freight  due  by  charter-party.    Faith  y.  East  India  Company        .        .423 

4.  By  charter-party  between  defendant,  owner  of  a  ship,  and 

G.  L.,  defendant  granted  and  to  freight  let,  and  G.  L.  took  and  to  j&eight 
hired  the  ship  for  the  voyage.  Defendant  covenanted  that  the  master 
should  receive  on  board  at  L.  goods  to  be  sent  alongside  by  G.  L.,  and 
deliver  them  at  N.,  according  to  bills  of  lading;  there  receive,  and  deliver 
at  D.  other  goods ;  and  there  receive  other  goods,  and  deliver  them  in 
L.  according  to  bills  of  lading.  G.  L.  covenanted  to  send  and  take  fron^ 
alongside  ^oods,  and  to  pay  for  the  freight  and  hire  of  the  ship  for  the 
voyage  2,600^,  with  primage,  &c.,  one  quarter  on  delivery  of  goods  at  N., 
hj  good  bills  at  sixty  days  sight  on  London,  and  the  remainder  by  good 
biUs  at  two  months  date  from  the  day  of  the  ship's  report  inward  at 
L.    The  voyage  was  performed,  and  goods  of  third  persons  brought  from 

D.  under  bias  of  lading,  deliverable  to  the  consignees  on  payment  of  certain 
specified  freights,  which  freights  the  defendant  received,  no  bill  for  the 
three  quarters  freight  per  charter-party  havin^s^  been  given  or  tendered  to> 
him,  and  a  bill  for  one  quarter  eiven  at  N.  havmg  been  dishonoured:  Held, 
(Dallas,  Ch.  J.  diss,)  that  the  possession  of  the  ship  did  not  pass  to 
the  freighter,  but  remained  in  the  owner;  and  that,  as  the  freight  per 
charter-party  was  to  be  paid  to  him  by  good  bills,  prior  to  the  dehvery  of 
the  homeward  cargo,  he  had  a  lien  thereon  for  the  freight ;  and  that  he 
had  a  right  to  receive  the  freight  per  bills  of  lading  from  the  consignees, 
and  had  a  like  lien  on  the  freight  when  so  received.     Christie  v.  Lewis 

48^ 
5.  Lien  for  port  dues. — In  the  charter-party,  the  freighter  pro- 
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mised  to  pay  and  defray  two-thirds  of  the  port  charges  :  the  owner  having 
paid  the  whole,  was  held  to  have  no  lien  on  the  goods  shipped  for  those 
charges Ibid, 

SHIP  AKD  SHIPPING— 6.  Lien  of  sliipwright.— A  shipwright  has 
a  lien  upon  a  ship  for  repairs.    Franklin  v.  Hosier        ....    305 

- —  7.  Liability  of  owner  for  repairs — **  Necessary." — A  ship-owner 
is  liable  for  necessary  repairs  done  to  a  ship  by  the  master's  order ;  and  the 
word  **  necessary  "  means  such  as  are  fit  and  proper  for  the  vessel  upon  her 
voyage,  and  such  as  a  prudent  owner  himself)  if  present,  woula  order. 
Webster  v.  SeeJcamp 307 

And  see  Sale  of  Goods,  1 ,  4. 

SOLICITOB— Agreement  to  pay  share  of  profits  to  non-qualified 
person. — An  agreement  by  a  soudtor  to  pay  a  share  of  the  profits  of  his 
business  to  another  person  who  is  not  a  sohcitor,  is  not  illegal.  Semble. 
Candler  v.  Candler 34 

80LICIT0B  AND  CLIENT— 1.  Confidential  communication.— 
Motion  to  restrain  a  solicitor  from  giving  evidence  of  confidential  matters 
refused,  the  propriety  of  his  being  examined  being  left  to  tiie  consideration 
of  the  Court  before  which  he  might  appear  as  a  witness. 

In  order  that  a  solicitor  who  has  been  discharged  may  be  restrained 
from  communicating  information  that  came  to  him  confidentially  from  his 
client  to  individuals,  some  proof  of  misconduct  is  necessary.  Beer  v.  TFarei ; 
Ward  Y,  Beer 3 

2.  Information  gained  by  solicitor  whilst  acting  as  clerk. 

— ^A  derk  to  a  solicitor  commencing  practice  for  himself,  will  not  be  restrained 
from  acting  as  solicitor  for  parties  against  whom  his  master  was  employed, 
upon  general  allegations  of  nis  having,  in  his  former  service,  acquired  infor- 
mation likely  to  be  prejudicial  to  the  clients  of  his  master.  Bricheno  v.  Thorp 

69 

3.  Costs— Work  done  at  branch  office  by  clerk. — ^An  attorney 

resident  at  a  distance  from  W.,  and  who  carries  on  business  there  by  means 
of  an  articled  clerk,  cannot  recover  in  respect  of  business  transacted  there 
by  the  clerk  alone.     Taylor  v.  Glasebrook 760 

4.  Compromise  of  action — Taxation  of  costs. — A  party  liable 

under  a  bond  of  indemnity  for  the  costs  of  another,  having,  on  a  compromise, 
paid  what  the  solicitor  stated  to  be  the  amount  of  them,  is  entitled  after- 
wards to  have  the  bill  taxed. 

It  cannot  be  made  one  of  the  terms  of  the  compromise  of  a  suit  that  the 
solidtor's  bill  shall  be  paid  without  taxation.    Balme  v.  Paver     .        .      73 

5.  Crown  solicitor — Taxation  of  costs— Interest  on  sum  dis- 
allowed—Delay in  application. — ^If,  ontiie  taxation  of  a  Crown  solicitor's 
bill  of  fees  and  disbursements,  so  large  a  sum  be  disallowed  as  to  make  it  a 
matter  of  reprobation  by  the  Court,  they  will  not  only  order  the  costs  of  the 
taxation  to  be  paid  by  the  solidtor  to  the  defendant,  out  if  he  have  received 
the  whole  bill  by  sums  paid  him  on  account,  they  will  order  him  to  pay 
interest  for  the  balance  which  the  Master  shall  report  to  be  due  from  him,  in 
consequence  of  the  disallowance  of  the  sums  taxed  off ;  and  that  although 
some  of  the  disallowed  diarges  be  for  sums  paid  to  others  for  services  in  aid 
of  the  Crown  solicitor's  duty,  and  it  be  not  snewn  that  he  made  any  interest 
on  the  balance. 

The  jurisdiction  and  authority  of  the  Court  is  independent  of  2  Geo.  II. 
c.  23  [6  &  7  Vict.  c.  731,  and  is  founded  on  the  necessary  and  inherent  con- 
trol of  the  Court  over  the  conduct  of  its  officers.  Delay,  to  a  certain  extent, 
in  making  an  application  to  the  Court  will  not,  in  a  gross  case  on  the  part  of 
the  Crown  solicitor,  be  considered  laches,    R,  v.  Bach  ....    697 
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SOLICITOB  AND  CLIENT— 6.  Lien. — ^A  solicitor  has  no  lien  upon  the 
will  of  his  client,  and  cannot  refuse  to  produce  a  deed  executed  by  the  dient 
in  his  favour,  containing  a  reservation  of  a  life  interest  and  a  power  of 
revocation. 

Where  a  client  executes  a  deed  in  favour  of  a  solicitor,  reserving  a  life 
interest  and  a  power  of  rerocatioD,  it  is  the  duty  of  the  solicitor  to  leave  a 
counterpart  of  the  deed  in  the  hands  of  the  client. 

A  sohcitor's  lien  is  superseded  by  taking  a  security.    Balch  y.  Symea    195 

7.  Cliange  of  solicitor — ^BigM  of  old  solicitor  to  withhold 

production  of  documents  luitil  payment  of  costs. — A  solicitor  discharged 
by  his  client,  or  his  representative,  is  not  bound  to  produce  the  papers  in  his 
possession  for  the  purposes  of  the  cause,  his  bill  of  costs  not  being  paid. 
Lord  V.  WomUeighton 146 

8.  Negligence — Omission    to    ascertain    whether     material 

witness  was  present.— "Where  a  solicitor  for  the  plaintiff  suffered  the  case 
to  be  called  on  without  previously  ascertaining  whether  a  material  witness, 
whom  the  plaintiff  had  undertaken  to  bring  into  Court,  had  arrived,  in  con- 
sequence of  which  the  plaintiff  was  nonsuited :  Held,  that  in  an  action 
against  him  for  negligence,  it  was  properly  left  to  the  jury  to  say  whether 
he  had  used  reasonable  care  in  conaucting  the  cause :  and  the  jury  having 
found  in  the  negative,  the  Court  refused  to  disturb  the  verdict.  Beece  v. 
Bighy 251 

9.  Undue    influence— Voluntary  gift   by  client. — ^Where  the 

parties  stand  in  the  relation  of  solicitor  and  client,  so  immediately  is  the 
former  under  the  eye  of  the  Courts,  and  so  anxiously  do  they  watch  the  inte- 
rests of  the  latter,  that  although  the  volimtary  gift  of  tne  client  may  be 
supported,  it  is  indispensably  necessary  to  shew  it  to  be  hondfidct  and  free 
from  the  imputation  of  any  objection :  and  it  is  essential  to  its  validity  that 
some  professional  man  other  than  the  donee  should  have  the  conduct  of  it, 
or  at  least  that  some  indifferent  third  person  should  be  privy  to  the  whole 
transaction.     Ooddard  v.  Carlisle 654 

10.  What  constitutes  the  relation. — To  constitute  the  relation 

of  solicitor  and  client,  it  is  sufficient  that  the  party  has  no  other  solicitor  to 
whom  he  is  in  the  habit  of  resorting  for  advice ;  and  it  is  not  necessary  that 
the  solicitor  should  be  shewn  to  be  in  any  particular  manner,  or  to  any 
extent,  employed  in  law  business  for  him    .        .        .        .        .        .    Ibid. 

SPECIFIC  PEBpFOBMANCE.  See  Annuity;  Vendor  and  Pur- 
chaser. 

STAMP  DITTY.    See  BiU  of  Exchange,  6. 

STATUTES— Construction  of.  The  11  Geo.  IE.  c.  19  is  a  remedial,  and 
not  a  penal  Act  [but  see  ffohhfi  v.  Hudson,  lb  Q.  B.  Div.  232],  Stanley  v. 
Wharton 683 

TENANT  FOB  LIFE— Not  heard  offer  fourteen  years— Presump- 
tion  of  death.    See  Evidence,  6. 

TENANT  IN  COMMON.     See  Landlord  and  Tenant,  1. 

TOBT.     See  Negligence. 

TBOVEB  AND  CONVEBSION— 1.  Goods  wrongly  sold  by  sheriff.— 
A  sheriff,  under  a^.  fa,  against  A.,  sells  the  goods  of  B. ;  the  purchaser  is 
liable  to  B.  in  trover,  although  he  has  purchased  the  goods  from  the  sheriff 
at  a  public  sale.    Farrant  v. 761 

2.  Horse— Delivery  to  plaintiff— Stay  of  proceedings. — ^Arule, 

granted  to  shew  cause  why,  on  the  defendant  delivering  up  to  the  plaintiff 
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a  hoxBe,  for  which  he  had  brought  troyer,  and  paying  his  costs,  all  farther 
proceedings  should  not  be  stayed,  on  an  affidairit  that  the  animal  had  im- 
proved in  condition  since  he  came  into  the  possession  of  the  defendant,  dis- 
charged, on  cause  shewn,  with  costs*    Makinton  y.  JSawlinson      .        .704 

TBXJST — 1.  Agent  of  truBtee — Trustee  de  son  tort. — A  mere  agent  of 
the  trustee  may  not  be  accountable  to  the  cuhii  que  trust;  but  an  agent  to 
whom  the  execution  of  the  trust  has  been  improperly  delegated  may  be  sued 
by  them.    Myler  y.  Fitzpatrick 247 

2.  Breach  of.    See  Executor,  1. 

And  $ee  Charitable  Trust ;  Vendor  and  Purchaser,  9 ;  Will. 

VENDOR  AND  PUBOHASEB—l.  Bescission  of  contract— Inade- 
quacy of  price. — ^A  receiyer  appointed  on  a  bill  to  set  aside  a  purchase, 
tne  answer  of  the  defendants,  the  deyisees  of  the  purchaser,  admittmg  great 
inadequacy  of  price,  and  stating  their  ignorance  as  to  other  circumstances  of 
fraud  alleged. 

Qreat  inadequacy  of  price  may  form  a  ground  for  cancelling  a  contract. 
StUwell  y.  Wilkina 56 

2.  Purchaser's  knowledge  of  circtimstances  increasing 

value  of  propertv. — Belief  ^yen  agamst  a  contract  where  the  purchaser 
knew  that  the  yendors,  the  assi^ees  of  a  bankrupt,  were  ignorant  of  a  cir- 
cumstance considerably  increasmg  the  yalue  of  the  property,  and  that  the 
sale  was  therefore  in  yiolation  of  their  duty  to  the  creditors. 

The  purchaser  is  not  bound  to  ^ye  the  yendor  information  as  to  the  yalue 
of  the  property,  but  a  yery  littie  is  sufiBcient  to  affect  the  application  of  this 
principle.     Turner  y.  Harvey 15 

3.  Sale  of  leaseholds  by  sheriff— Purchase  by  execution 

creditor. — A  creditor  taking  out  execution  is  not  precluded  from  becoming 
the  purchaser  of  the  property  seized  under  it.     Stratford  y.  Twynam  .     107 

4.  Purchase  by  residuary  legatee  or  tenant  for  life  of 

estate  sold  by  Court. — A  residuary  legatee  may  becomo  the  purchaser  of 
an  estate  sold  in  the  Master's  office,  so  may  a  tenant  for  life,  or  the  owner 
of  a  reyersionary  interest.     Williams  y.  AUenhcrough  ....     186 

5.  Specific  performance — ^Letter  containing  terms  of  agree- 
ment— ^Acceptance  of  offer. — ^Where  a  letter  from  the  defendant  contains 
the  entire  terms  of  an  agreement  for  purchase  of  lands,  it  is  not  necessary 
for  the  plaintiff  to  proye  that  he  accepted  the  terms.  But  if  the  plaintifE  is 
required  to  supply  a  term  in  the  agreement,  there  must  be  a  special  accept- 
ance in  writing  supplying  that  term,  in  order  to  take  the  case  out  of  the 
Statute  of  Frauds.    Boys  y.  Ayerst 224 

6.  Bepresentations  by  auctioneer  tending  to  enhance 

price. — Specific  performance  refused,  on  the  ground  of  representations 
haying  been  made  at  the  sale  on  the  part  of  the  yendor,  of  improyements 
affecting  the  yalue  of  the  premises  intended  by  him,  which  were  not  carried 
into  effect.    Beaumont  y.  Dukes 110 

7.  Parties  to  suit. — Suit  for  specific  performance  of  a  con- 
tract for  the  purchase  of  freehold  estates.  The  defendant  had  paid  seyeral 
large  sums  on  account  of  the  purchase-money,  and  a  considerable  proportion 
was  still  due.  He  died  when  the  cause  was  at  issue,  leaving  all  his  real  and 
personal  property  to  his  infant  children.  The  plaintiffs  filed  a  bill  of  reyiyor 
against  the  executors  only :  Held,  that  the  infant  deyisees  wore  necessary 
parties.     Tovmsend  y.  Champemoume 651 

8.  Title  shewing  purchase  by  father  firom  son— Evidence  of 

fairness  of  transaction. — ^The  father,  yendor,  claimed  the  estate  by  pur- 
chase from  his  son ;  the  purchaser  is  entitled  to  eyidence  of  the  fairness  of 
the  transaction.    BoswellY.  Mendham 250 
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VENDOR  AND  FXTBCHASER— 9.  Title— Survivorship  of  power  of 
sale. — ^Power  of  sale  to  A. ,  the  tenant  for  life  of  real  estate,  to  be  exercised 
with  the  consent  of  three  persons,  their  heirs  or  assigns,  and  they  or  the 
survivor,  his  executors  or  administrators,  had  power  to  give  receipts.  These 
three  persons  were  also  trustees  of  tiie  settled  estates  under  a  limitation  to 
them  ui  the  settlement  in  fee  simple  in  remainder  after  the  death  of  A. 
upon  trust  for  sale.  The  settlement  contained  the  usual  power  of  appointing 
new  trustees.  A  new  trustee  was  appointed  in  the  place  of  one  who  retired ; 
another  trustee  died :  Held,  that  apurchaser  could  not  be  compelled  to  accept 
a  title  under  the  power  of  sale,    ffcdl  v.  Dewes 27 

10.  Necessary  party  not  under  obligation  to  join   in 

conveyance.— "When  a  necessary  party  to  a  title  is  neimer  in  law  nor  equity 
under  the  control  of  the  vendor,  the  Master  ought  to  report  against  the 
title,  unless  there  is  produced  to  him  a  legal  or  suitable  ooligation  on  the 
part  of  the  stranger  to  join  in  the  conveyance.    Esdaile  v.  Stephenson  .     248 

11.  Title  to  leaseholds. — If  a  contract  be  made  for  the  sale  of 

leasehold  property  unconditionally,  and  without  a  stipulation  in  terms  on 
the  part  of  the  vendor,  that  he  means  to  sell  his  interest  only  in  the  residue 
of  the  term,  and  that  he  will  not  warrant  his  lessor's  title, — ^he  is  bound  to 
shew  to  the  satisfaction  of  the  purchaser  that  his  lessor,  or  the  original 
grantor  of  the  term,  was  entitled  to  grant  the  lease.  He  cannot  otherwise 
oblige  the  piuxshaser  to  complete  the  contract  made  for  the  purchase  of  the 
premises.  Nor  is  there  an^^hing  in  the  circumstances  of  the  lease  having 
been  ori^ally  granted  by  a  lay  corporation,  or  of  its  being  of  very  old  date, 
to  make  it  an  exception  to  the  general  rule  of  law.    Purvis  v.  Bayer    .     707 

12.  Vendor's  lien— Acceptance  of  security  for  part  of  pur- 
chase-money— Lien  on  monev  realised  by  re-sale. — A  vendor  having 
sold  an  estate  and  farming  stock  to  a  first  purchaser,  executed  a  deed,  in 
which  he  was  of  the  Ist  part ;  the  purchaser  was  of  the  2nd  part ;  certain 
persons,  who  were  to  advance  the  purchaser  a  sum  of  money,  to  enable  him 
to  pay  part  of  the  consideration,  of  the  3rd  part ;  and  persons,  who  were  as 
sureties  for  the  purchaser,  to  enter  into  a  bond  for  securing  the  payment  of 
the  remainder  of  the  purchase  money,  of  the  4th  part.  The  deed  recited  the 
circumstances  of  the  sale,  and  the  situation  of  the  parties ;  and  provided  for 
the  matters  stated  as  above.  Part  of  the  purchase-money  was  paid  to  the 
vendor,  with  the  money  advanced  by  the  lender,  and  bills  were  ^ven  by  the 
purchaser,  on  a  third  person,  for  the  remainder,  which  were  ultimately  dis- 
nonoured.  The  purchaser  afterwards  becoming  embarrassed  in  his  circum- 
stances, it  was  proposed  amongst  all  the  parties,  to  seU  the  property  again  : 
and  out  of  the  proceeds  to  pay  all  persons  having  claims  in  respect  of  the 
original  sale ;  and  under  that  arrangement,  the  property  was  accordingly 
sold  a^in :  Held,  that  the  vendor  had  no  lien  on  the  purcnase  money^  arising 
from  the  second  sale,  entitling  him  to  be  paid  thereout  what  remained  due 
to  him  on  the  first  sale,  in  preference  to  the  lender  of  the  part  of  the  pur- 
chase money  advanced  to  enable  the  original  purchaser  to  complete  his 
purchase.     Cood  t.  Pollard 713 

WASTB— 1.  Equitable— Extent  of  injunction.— Where  equitable 
waste  of  one  kind  only  has  been  done  or  threatened,  the  injunction  is  not  to 
be  extended  to  equitable  waste  of  other  kinds.  Semhley  Usual  injunction  in 
cases  of  equitable  waste  not  extended  to  trees  which  protect  the  premises 
from  the  effect  of  the  sea.     Coffin  v.  Coffin 1 

2.  Gutting   underwood— Iqjiuiction. — ^A  tenant  for  life  may  be 

restrained  &om  cutting  down  underwood  of  insufficient  growth.  Bridges  v. 
Stephens 217 

WAY— Stoppage  of  road.    See  Inolosure,  2. 
And  see  Highway. 
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WILL— 1.  Accumulation. — ^The  plaintiff's  father,  upon  the  marriage  of 
his  daughters,  demised  an  estate  to  trustees,  upon  trusts  for  raising  certain 
sums,  which  were  settled  upon  the  daughters  and  their  children ;  and  by  his 
will,  after  charging  the  estate  with  other  sums  to  be  settled  upon  the  same 
trusts,  wi^  portions  for  sons,  and  with  a  further  sum  in  discharge  of  a 
mortgage  of  another  estate,  devised  it  to  other  trustees,  upon  trust  to  receive 
the  rente  and  profits,  and  to  invest  them  in  the  purchase  of  stock,  so  as  to 
accumulate  and  form  a  fund  for  the  pa^pinent  of  the  charges ;  and  after  the 
money  should  have  been  raised  and  paid,  upon  trust  to  pay  the  net  rents 
and  profits  unto  or  for  the  benefit  of  such  person  of  his  own  name,  blood  and 
family,  as  for  the  time  being  should  succeed  to  and  be  invested  with  his  title 
and  dignity  of  a  baronet,  to  the  end  that  his  said  estate  might  be  continued 
in  his  name,  blood,  and  family,  and  be  enjoyed  and  go  along  with  his  titie ; 
but  if  upon  failure  of  issue  male  of  his  body  there  should  not  be  any  person 
who  should  be  entitled  to  enjoy  his  titie,  upon  trust  to  stand  seised  of  the 
estate,  for  the  benefit  of  the  person  or  persons  who  should  be  his  right  heir 
or  heirs  at  law,  and  to  convey  and  assure  it  accordingly :  Held,  tnat  the 
trust  for  accumulation  was  good,  and  that  the  plaintiff,  the  succeeding 
baronet,  took  a  vested  estate  for  life,  subject  to  the  debts  and  charges. 
Bacon  v.  Proctor 177 

2.  Charge  of  debts. — ^IJnder  the  old  law  a  testamentary  charge  of 

debts  upon  land  was  equivalent  to  a  trust  for  payment  of  such  debts. 
Har greaves  v.  Mitchell .         .231 

3.  Election— Recital   of  debt   due   from   legatee.— Where   a 

testator  recites  that  a  legatee  is  indebted  in  a  certain  sum,  the  recital  binds 
the  legatee,  except  in  case  of  a  dear  mistake  of  figures.  Robinson  v. 
Bramhy 238 

4.  Executor's  right  to  residue. — ^Executor,  taking  a  contingent 

reversionary  interest  under  the  will,  not  precluded  from  giving  evidence  of 
the  intention  that  he  should  have  the  residue  beneficially.    Lynn  v.  Beaver. 

185 

5.  Absolute    gift  followed  by  limitation  over  in  event  of 

intestacy  of  legatee.— Gift  by  will  to  A.,  to  be  paid  to  him  at  twenty-one, 
with  a  bequest  over  in  the  event  of  his  dying  imaer  that  age,  or  afterwards 
without  heirs  and  intestate :  Held,  an  absolute  interest  in  A.  on  his  attaining 
twenty-one.     Cuthbert  v.  Furrier 104 

6.  Gift   to   person   living   at    time    of  distribution.— Where 

testator  gives  to  legatees  who  shall  be  living  at  the  time  of  actual  distribu- 
tion, the  Court  will  fix  a  year  as  the  proper  period.    Brooke  v.  Lewia  .    246 

7.  Prospective    gift  —  Ambiguity   caused    by    reference    in 

codicil.— A  testetor  gives  the  residue  to  be  divided  after  his  sister's  death, 
amongst  his  nephews  and  nieces,  and  by  a  codicil  gives  to  a  great  niece, 
whom  he  calls  his  niece,  500^.  over  and  above  her  share  after  the  decease  of 
his  sister :  Held,  that  none  of  the  gpreat  nephews  or  nieces  were  entitled  to 
share  in  the  residue,  since  the  mistaken  reference  did  not  enlarge  the 
expression  used  in  the  will.    Shelley  v.  Bryer 32 

8.  Bequest  to    executors — ^Beneficial    gift. — A   testator,    after 

bequeathing  various  legacies,  gave  the  whole  of  his  real  and  personal  estate 
to  his  executors,  **  in  trust  to  dispose  of  the  whole,"  according  to  the  testa- 
tor's directions,  with  a  concluding  bequest  in  these  words :  "  To  my  two 
executors,  whom  I  appoint  to  this  purpose,  in  trust  to  see  the  above  fulfilled, 
I  bequeath  ten  guineas,  together  witn  all  the  rest  residue  of  my  estate, 
whether  real  and  personal,  wherever  deposited.''  One  of  the  executors  died 
in  the  testator's  metime,  the  other  survived  him  seventeen  days  and  died, 
having  made  his  will  appointing  executors :  Held,  on  a  bill  filed  against  the 
executors  of  the  survivmg  executor  of  the  original  testator,  by  the  next-of- 
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kin,  praying  to  be  declared  entitled  to  the  residue,  that  the  execators  were 
benencioUy  entitled  to  the  whole  of  the  residue,  and  were  not  trustees  for 
the  next-of-kin. 

Held  also,  that  the  executor  of  the  first  testator  was  not  precluded  by 
having  done  no  act  in  his  lifetime,  manifesting  his  intention  to  take  on  him- 
self the  execution  of  the  will ;  and  that  he  and  his  executors  were  entitled 
to  the  lapsed  legacies,  and  to  the  whole  of  the  residue  beneficially,  and  not 
as  trusteeiB.    Parsons  v.  Saffery 724 

WILL— 9.  Gift  for  erection  of  monument. — ^A  bequest  out  of  real 
estate  to  erect  a  monument  in  a  church  to  the  testator's  memory,  is  not 
within  the  Statute  of  Mortmain.  Bequest  to  erect  a  monument  to  the  testator's 
memory  within  a  year  after  his  death  in  the  church  of  A.,  with  a  legacy  to  the 
rector  of  A.,  on  condition  of  his  consenting  to  the  erection  of  the  monument, 
and  a  direction,  that  if  he  refused  the  testator  was  to  be  buried  elsewhere 
Held,  that  the  purpose  failed  by  the  rector's  refusing,  for  many  years,  to 
allow  the  monument  to  be  erected,  though  a  succeeding  rector  was  willing  to 
consent.     Mellick  y.  The  Freaident  and  Suardians  of  the  Aeylum  .         .       21 

10.  Gift  over  of  realty. --Where  a  testator  bequeathed  all  his 

houses  and  premises  in  W.  to  his  wife,  for  life ;  and,  at  her  decease,  to  go 
to  his  eldest  son,  or  surviving  sons;  and  in  lack  of  sons,  to  daughters;  and 
his  copyhold  land  at  L.  to  his  eldest  son ;  and,  in  case  of  his  decease,  to  the 
eldest,  and  so  on  in  rotation ;  and,  in  lack  of  sons  to  daughters ;  and 
directed  his  personal  property  to  be  equally  divided  among  the  remaining 
children :  Held,  that  the  son,  who,  at  the  death  of  the  testator  was  the 
eldest,  under  the  will,  and  as  heir-at-law,  took  a  fee  in  the  premises  at  W., 
subject  to  his  mother's  life-estate,  and  a  fee  in  the  copyhold  luid  at  L. 
Wright  v.  Stephens 397 

11.  Devise  to   Oollege  for  specific  purposes— Disposition  of 

surplus  income. — Devise  to  a  College  for  founding  additional  fellowships 
and  scholarships,  imder  regulations  by  which  certain  stipends  were  to  be 
paid  to  the  new  members  out  of  the  rents,  and  any  surplusage  was  to  be 
Ihrown  into  the  common  stock  of  the  College,  and  improved  as  a  fund  for 
the  repairs  of  the  College  in  general,  discharging  debts,  building,  buying 
books,  or  other  such  public  uses  within  the  College.  The  ren&  having 
increased  considerably :  Held,  that  the  surplus  not  required  for  repairing, 
building,  &c.  belonged  to  the  old  foundation. 

Devise  of  an  estate  for  charitable  purposes,  with  a  direction  that  the  rents 
should  not  be  raised :  Held,  that  this  direction  was  void,  and  that  there  was 
no  resulting  trust  for  the  heir-at-law  as  to  the  increased  rents.  Att.-Qen.  v. 
The  Master,  <fec.  of  Catherine  ffall,  Cambridge 92 

12.  Executory  devise — ^Intermediate  rents. — ^Under  an  executory 

devise  of  a  residue  of  real  and  personal  estate,  given  together,  the  inter- 
mediate rents  and  profits  of  the  real  estate  pass,  as  well  as  the  interest  of  the 
personalty.     Oenery  v.  Fitzgerald 121 

13.  Devise    in   tail. — ^T.  M.  devised  lands  to  trustees  until  his 

nephew,  J.  W.,  son  of  his  sister  M.  W.,  should  attain  21 ;  and  if  he  should 
die  in  the  meantime,  until  H.  W.,  second  son  of  M.  W.,  should  attain  21 ; 
and  if  H.  W.  should  die  in  the  mean  time,  until  the  daughter  of  M.  W. 
should  attain  21 ;  in  trust  {inter  alia)  to  apply  a  projwr  sum  out  of  the  rents, 
for  the  education  and  maintenance  of  J.  W.  till  he  should  attain  21,  and 
then  to  pay  him  the  residue  of  them  (if  any) ;  and,  if  J.  W.  should  die  before 
21,  then  to  apply  a  sufficient  sum  from  the  rents  for  the  education  and 
maintenance  of  ±1.  W.  till  he  shoidd  attain  21,  and  then  to  pay  him  the 
residue  of  the  rents  (if  any) ;  and,  when  J.  W.  should  attain  21,  or,  in  case 
of  his  death,  when  H.  W.  should  attain  21,  or,  in  case  of  his  death,  when 
the  daughter  of  AT.  W.  should  attain  21,  to  the  use  of  J.  W.  and  his  issue  in 
strict  settlement ;  and,  for  default  of  such  issue,  to  the  use  of  H.  W.  and  his 
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issue  in  strict  Bettlement ;  and,  for  default  of  such  issue,  to  the  use  of  liis 
niece,  the  daughter  of  M.  W.,  and  her  issue,  in  like  manner;  and,  for 
default  of  such  issue,  to  tiie  use  of  M.  W.  in  fee :  Provided  that  whoever 
became  possessed  of  the  lands  should  take  devisor's  name,  and  live  in  his 
houBO  ;  his  plate  and  furniture  to  remain  in  the  house  as  heirlooms.  T.  M. 
died,  leaving  his  sister  M.  W.,  her  sons,  J.  E.  M.  W.,  H.  W.,  and  three 
youn<>er  children,  alive.  J.  W.  married,  and  died  under  age,  leaving  a 
daughter,  M.  E.  M.  W. 

Held,  that,  on  the  death  of  J.  W.,  M.  E.  M.  W.  became  entitled  to  the 
lands  devised,  as  tenant  in  tail  male,  subject  to  the  annuities,  &c. ;  that  the 
heirlooms,  being  personalty,  vested  in  her,  and  that  she  was  entitled  to  the 
possession  of  £em;  and,  that  the  personal  representative  of  J.  W.  was 
entitled  to  the  saving  of  the  rents  and  profits  ox  the  estates  accrued  in  the 
lifetime  of  J.  W.,  suDJect  to  the  annuities,  &o.     Warier  v.  Warter        .    457 

'WTIjL — 14.  **  Leaving  issue." — Issue  a  word  of  limitation,  not  con- 
verted into  a  word  of  purchase  by  the  addition  of  other  words  of  limitation. 
Franklin  v.  Lay 215 

15.  •*  Or." — Gift  to  such  of  the  children  of  A.,  B.,  and  0.,  as 

should  be  living  at  the  testatrix's  death,  or  the  issue  of  such  of  them  as 
should  be  married,  in  eoual  shares. 

The  word  or  construed  to  mean  and,  and  the  children  and  grandchildren 
held  to  be  equally  entitled.    Horridge  v.  Fergtison        ....     148 

16.  Mistake. — One  name  may  be  substituted  for  another  in  the  con- 
struction of  a  will,  where  it  is  manifest,  not  only  that  the  name  used  was  not 
intended,  but  that  a  certain  other  name  was  necessarily  intended.  Dent  v. 
Fepys 239 

17.  **  Becommend."— A  recommendation  by  a  testator  to  his  son 

to  continue  his  nephews  in  the  occupation  of  their  farms  as  heretofore,  and 
so  long  as  t^ey  continue  to  manage  the  same  in  a  good  and  husbandlike 
manner,  and  to  duly  pay  their  rents,  is  imperative. 

Recommendation  in  a  will,  where  the  object  and  subject  are  certain, 
amounts  to  a  trust.     Tibbita  v.  TibbiU 79 

18.  Vested  interests  of  children  attaining  twenty-one,  and 

dying  in  lifetime  of  parent  tenant  for  life.  —  Bequest  of  25,000/. 
3  per  cents,  to  testator's  cUiughter  S.  0.  for  life,  and  after  her  decease,  one 
moiety  to  the  testator's  next-of-kin  in  equal  degree,  other  than  and  except 
any  child  or  children  of  S.  C. ;  and  as  to  the  other  moiety  to  go  imto  and 
amongst  all  and  every  the  child  and  children  of  S.  C,  equally  to  be  divided 
between  them  at  their  respective  ages  of  twenty-one  years,  if  more  than  one, 
share  and  share  alike,  ana  if  but  one,  then  to  that  only  child  at  his  or  her 
age  of  twenty-one  years.  And  in  case  S.  C.  should  die  without  leaving  any 
child  or  children  oi  her  body,  or  leaving  any  child  or  children,  such  only 
child,  or  all  such  children,  should  die  before  attaining  the  age  of  twenty- 
one  years,  then  the  last-mentioned  moiety  should  be  paid  among  all  the 
next-of-kin  of  the  testator  in  equal  degree,  who  should  be  living  at  the 
time  of  the  death  of  the  longer  liver  of  them  his  daughter  and  her  children 
so  dying  before  having  attamed  the  age  of  twenty-one  years :  Held,  that 
two  daughters  of  S.  0.  having  attained  the  age  of  twenty-one  years,  but  who 
died  in  the  lifetime  of  their  mother,  took  vested  interests  in  the  last-men- 
tioned moiety.    Maitland  v.  Chalie       .        •        ...        .         .        .     209 

19.  Words    in   codicil   implying   limitation   of  bequest. — ^A 

request  that  legatees  be  **paid  only  tne  dividends,"  leaving  the  principal 
not  further  disposed  of,  is  a  gilt  in  sub-itance  of  the  principal.  Richards  v. 
Hicharda 665 

20.  Administration — Creditor's  suit.    See  Administration. 

And  see  Executor — Power,  1,  4 — School. 


798  INDEX.  rH.K. 

WORDS—"  Leaving  issue."    See  WiU,  14. 

"  Necessary."    See  Ship  and  Shipping,  7. 

«« Or."    See  WiU,  15. 

**PubHc  road."    See  Boad,  2. 

"  Becommend."    See  Will,  17.  ' 
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